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INTRODUCTION. 

In  this  volume  of  Prize  Cases  it  is  believed  that 
the  practitioner  will  find  all  the  decisions  of  permanent 
interest  on  the  law  and  practice  of  Prize  decided 
since  the  outbreak  of  the  war  in  August,  1914,  down 
to   the   end   of   1915. 

The  first  Prize  Court  in  England  since  the  time 
of  the  Crimean  War  sat  on  September  4,  1914, 
under  the*  Presidency  of  the  Right  Honourable  Sir 
Samuel  Evans,  P.C.,  LL.D.,  President  of  the  Probate, 
Divorce,  and  Admiralty  Division,  and  there  have  been 
ninety-seven  subsequent  sittings.  Many  new  points 
have  arisen  for  decision,  and  ancient  principles  have 
been  adapted  to  modern  requirements ;  and  in  up- 
holding the  traditions  of  its  predecessors  the  Court 
has  had  regard  to  "  the  circumstances  arising  out  of 
the  particular  situation  of  the  war  and  of  the  con- 
dition of  the  parties  engaged  in  it." 

A  notable  example  of  this  is  the  case  of  The  Kim 
(and  other  Scandinavian  vessels) — probably  the  most 
important  case  ever  decided  in  a  Prize  Court — in 
which  the  learned  President  applied  the  doctrine  of 
continuous  voyage  to  conditional  contraband  and  con- 
demned large  quantities  of  foodstuff^  shipped  from 
the  United  States  in  neutral  vessels  and  ostensibly 
consigned  to  a  neutral  port.      That   the   Prize   Court 
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is  not  to  be   unduly  fettered   by  precedent   is  shewn 
by  the  President's   decision  in   The   Mowe,  in  which 
he     laid     down    that    the    alien    enemy    should    be 
allowed  to  appear  in    the    Prize    Court   in   any   case 
in  which  protection,  privilege,  or  relief  was   claimed 
under  a  convention  such  as  The  Hague  Convention ; 
"  although,"  said  his  Lordship,  applying  the  principles 
laid   down   by  Lord  Stowell   and   Dr.  Lushington,  he 
was    "  satisfied    that    in    their    day    they    would    not 
have   allowed   the   enemy  owner  to    appear   to   assert 
such  a  claim."     In  The  Roumanian  the  vexed  ques- 
tion was  raised  as  to  the  seizure  of  enemy  property 
on  land,   and   the    Court    held    that    a    cargo   of    oil 
belonging  to    an    enemy,   brought    in   a   British   ship 
into   a    British    port    and    pumped    for    safe    custody 
into    tanks    on    shore,    could    be    lawfully    seized    as 
prize  in  the  tanks.      This   decision  has  been  upheld 
by  the  Judicial   Committee  of  the   Privy  Council,  as 
has   the   decision   that  holders   of  biUs   of  lading,  as 
pledgees,  have  no  claim  which  the   Prize  Court  will 
recognise  (The  Odessa). 

Forty-seven  decisions  of  the  President  are  reported, 
and  nineteen  of  H.B.M.  Prize  Court  for  Egypt.  In 
The  Gutenfels,  now  under  appeal,  the  latter  tribunal 
had  to  deal  with  complicated  questions  of  interna- 
tional law  arising  out  of  the  peculiar  status  of  the 
Suez  Canal  under  the  Convention  of  1888  and  the 
anomalous  position  of  Egypt  before  December  18, 
1914,  when,  according  to  British  law,  the  Suzerainty 
of  Turkey  terminated  and  Egypt  was  constituted  a 
British  Protectorate.    The  Court  held  that  Ports  Said 
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and  Suez  were  to  be  regarded  as  ordinary  Egyptian 
ports  when  not  used  as  ports  of  the  Canal,  and 
that  enemy  vessels  remaining  in  them  for  refuge 
were   not   protected  from  capture. 

Cases  are  also  reported  from  various  Colonial 
Courts  sitting  in  Prize  in  which  interesting  points 
have  arisen,  particularly  with  regard  to  the  doctrine 
of  unneutral  service,  a  matter  which  up  to  the 
present  has  not  directly  come  before  the  Prize  Court 
in  London.  C.  B.  L.  Tennyson,  Esq.,  C.M.G.,  Legal 
Assistant  to  the  Colonial  Office,  with  great  courtesy 
has  placed  all  the  judgments  sent  to  the  Colonial 
Office  at  the  disposal  of  the  Editor,  who  wishes  to 
take  this  opportunity  of  expressing  his  thanks. 

'A  headnote  has  been  written  to  every  case,  and 
full  reference  to  authorities  will  be  found  in  the 
Table  of  Cases  Cited. 

Volume  II.  will  be  published,  as  before,  in  separate 

parts  in   order   that   the   reports   may  be   kept  up  to 

date. 

E.   C.   T. 

4  King's  Bench  Walk,  Temple  : 
Jarmary,  1916. 
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OF 

PRIZE    CASES 


[admiralty,     in  prize.] 

Sir  Samuel  Evans   (The   President).     Sept.   4,    1914. 

THE   CHILE. 

Prize  Court  —  Enemy's  Merchant  Ship  in  British  -Port — 
Commencement  of  Hostilities — Order  in  Council — Days  of  Grace 
— Less  Favourakle  Treatment  by  Enemy — Detention — Second 
Hague  Peace  Conference,  1907,  Convention'  IV.  art.  23  (h). 
Convention  VI.  arts.  1,  2 — Prize  Court  Practice — Enemy  Ship- 
owner— Resident  in  Enemy  Country — Affidavit  as  to  Appearance 
— Insufficiency — Dock  Owners — Liberty  to  Apply. 

A  German  merchant  steamship  was  lying  in  a  British  port 
when  war  was  declared  to  exist  between  Great  Britain  and 
Germany,  and  was  seized  on  behalf  of  the  Crown  by  the  Collector 
of  Customs  of  the  port  as  a  droit  of  Admiralty.  Article  1  of 
Convention.  VI.  of  the  Second  Hague  Peace  Conference,  1907, 
provided  that  when  a  belligerent  merchant  ship  was  at  the 
commencement  of  hostilities  in  an  enemy  port,  it  was  desirable 
that  it  should  be  allowed  to  depart  freely,  either  immediately  or 
after  a  reasonable  number  of  days  of  grace;  and  article  2 
provided  that  a  merchant  ship,  which  was  not  allowed  to  leave, 
might  not  be  confiscated,  but  the  belligerent  might  merely  detain 
it  on  condition  of  restoring  it  after  the  war.  By  Order  in 
Council,  dated  August  4,  1914,  it  was  ordered  that  enemy 
merchant  ships,  which  at  the  outbreak  of  hostilities  were  in  any 
British  port,  should  be  allowed  till  August  14  for  departing  from 
such  port,  if  information  was  obtained  that  the  treatment  of 
British  merchant  ships  in  an  enemy  port  was  not  less  favourable. 
This  information  was  not  obtained  by  the  British  Government, 
so  that  effect  could  not  be  given  to  article  I  of  Convention  VI. 
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The  Court  was  asked  on  behalf  of  the  Procurator-General  for  an 
order  for  the  detention  of  the  ship: — Held,  that  an  order  should 
be  made  that  the  ship  belonged  at  the  time  of  seizure  to  enemies 
of  the  Crown,  and  had  been  properly  seized  by  the  officers  of  the 
Crown,  and  was  to  be  detained  by  the  Mars\ial  till  further  order. 

The  writ  in  this  cause  was  in  the  prescribed  form,  and  had 
been  issued  by  the  Procurator-General,  and  was  duly  advertised. 
It  was  addressed  to  the  owners  and  parties  interested  in  the  ship, 
and  commanded  them  to  cause  an  appearance  to  be  entered  for 
them.  Counsel  for  the  German  owners,  resident  in  Gerniany, 
contended  that  they  were  entitled  to  appear,  but  the  affidavit 
as  to  appearance,  which  was  made  by  a  member  of  a  London 
firm  described  as  agents  of  the  owners,  did  not  state  who  were 
the  owners  of  the  vessel,  or  any  special  circumstances  entitling 
them  to  appear: — Held,  that  the  affidavit  was  wholly  insufficient 
to  entitle  the  enemy  owners  to  appear. 

Dock  owners,  to  whom  considerable  sums  had  accrued,  and 
were  accruing,  in  respect  of  the  ship,  were  given  liberty  to  apply 
to  the  Court. 

Claim  for  detention  of  an  enemy  vessel  seized  in  port. 

The  German  barque  Chile  (Danker,  master),  2,182  tons  gross, 
of  the  port  of  Bremen,  arrived  in  the  East  Bute  Dock,  Cardiff, 
with  no  cargo  on  board  on  August  4,  1914.  A  state  of  war  was 
declared  to  exist  between  Great  Britain  and  Germany  as  from 
11  P.M.  on  August  4.  On  August  5  the  Chile  was  seized  by  the 
Collector  of  Customs  at  Cardiff,  and  a  writ  in  the  prescribed 
form  against  the  owners  and  parties  interested  in  the  vessel  was 
issued  on  behalf  of  H.M.  Procurator-General  for  her  condemna- 
tion, and  was  duly  adyertised. 

The  Attorney-General  {Sir  John  Simon,  K.C.),  Aspinall,  K.C., 
and  Ricketts,  for  the  Procurator-General. 

The  Attorney-General  (Sir  John  Simon,  K.C.)  said  this  was 
the  first  case  which  had  come  to  be  tried  in  a  British  Prize  Court 
for  sixty  years,  and  he  might  perhaps  be  allowed  to  make  a  few 
general  observations  in  view  of  the  novelty  of  the  procedure  so 
far  as  those  at  present  practising  at  the  Bar  were  concerned,  and 
also  in  view  of  the  interesting  character  of  the  occasion.  He 
thought  he  was  right  in  saying  that  the  old  High  Court  of 
Admiralty   was   from   very   ancient   times   a    Prize    Court,    and 
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indeed  it  had  two  jurisdictions,  which  used  to  be  called  the 
"  Instance "  Jurisdiction  and  Prize  Jurisdiction.  The  Instance 
Jurisdiction  corresponded  to  that  which  was  now  administered 
by  His  Lordship  and  other  Judges  in  the  Admiralty  Division  of 
the  High  Court  of  Justice  ip  ordinary  times,  and  dealt  with  cases 
of  collision  and  salvage. 

The  Prize  Jurisdiction  attached  to  the  old  Court  of  Admiralty 
from  very  ancient  times,  and  its  origin  was  wrapped  in  obscurity, 
but  it  was  certain  that  it  was  the  High  Court  of  Admiralty,  in 
the  event  of  prizes  being  taken,  which  exercised  a  jurisdiction 
corresponding  to  that  which  His  Lordship  was  undertaking. 
When  the  High  Court  of  Admiralty  had  become  merged  in  the 
High  Court  of  Justice,  the  Supreme  Court  of  Judicature,  Act, 
1891  (54  &  55  Vict.  c.  53),  s.  4,  sub-s.  1,  provided:  "The  High 
Court  in  England  shall  be  a  prize  court  within  the  meaning  of 
the  Naval  Prize  Act,  1864  [27  &  28  Vict.  c.  25],  and  shall  have 
all  such  jurisdiction  on  the  high  seas,  and  throughout  Her 
Majesty's  dominions,  and  in  every  place  where  Her  Majesty  has 
jurisdiction,  as  under  the  Naval  Prize  Act,  1864,  or  otherwise 
the  High  Court  of  Admiralty  possessed  when  acting  as  a  prize 
court."  Sub-section  2 :  "  Subject  to  rules  of  court,  all  causes 
and  matters  within  the  jurisdiction  of  the  High  Court  under  this 
Act  as  a  prize  court  shall  be  assigned  to  the  Probate,  Divorce, 
and  Admiralty  Division  of  the  Court."  Consequently,  in  prin- 
ciple, the  jurisdiction  now  about  to  be  exercised  was  the  same 
jurisdiction  as  was  exercised  from  time  immemorial  by  the  old 
High  Court  of  .Admiralty. 

The  long  interval  of  time  which  had  elapsed  since  a  Prize 
Court  sat  had  necessarily  involved  great  changes.  There  were 
obviously  very  great  changes  in  the  conditions  which  would 
have  to  be  considered,  and  in  the  difficulties  which  would  have 
to  be  solved  by  His  Lordship.  The  almost  universal  substitution 
of  other  means  of  motion  on  the  sea  for  the  use  of  sails  was  a 
very  small  part  of  the  whole  of  the  changed  conditions.  When 
Dr.  Lushington  sat  during  the  time  of  the  Crimean  War,  and 
still  more  when  Lord  Stowell  sat  during  the  Napoleonic  \yars, 
it  could  not  have  been  contemplated  that  a  time  would  come 
when  it  would  be  possible  to  communicate  with  a  ship  on  the 
high  seas  by  means  of  the  marvellous  development  of  science 
which  was  now  regarded  almost  as  a  matter  of  course.  Another 
change  was  that  the  office  of  King's  Advocate  had  disappeared. 
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He  understood  that  it  was  essential  in  a  prize  case  that  the 
claim  for  the  condemnation  of  a  prize  should  be  a  claim  that 
it  should  be  condemned  to  the  Crown.  It  seemed  to  be  popularly 
supposed  that  when  a  prize  had  been  captured,  the  prize,  if 
condemned,  belonged  to  the  captors.  ._  He  did  not  think  that  that 
was  an  accurate  way  of  stating  what  took  place.  It  was  true 
that  under  the  old  practice  the  captors  applied  for  a  condemna- 
tion of  the  ship,  but  if  a  decree  of  condemnation  was  made  it 
decreed  a  good  and  lawful  prize  to  the  Crown,  and  it  was  by 
a  subsequent  act  of  the  Royal  judgment  and  discretion  that 
the  proceeds  of  the  prize  might  be  distributed  among  those 
immediately  responsible  for  its  capture.  It  had  already  been 
announced  that  in  the  present  war  some  modification  of  that 
principle  was  intended  to  be  introduced.  Under  modern  con- 
ditions it  would  be  wrong  that  only  those  particular  members 
of  the  sea  forces  who  took  part  in  the  capture  of  an  enemy 
ship  should  be  the  persons  to  be  considered,  if  the  Crown  in 
its  judgment  thought  right  to  distribute  the  proceeds  of  the  prize. 
Some  of  the  most  important  and  gallant  services  in  the  Navy 
were  performed  by  men  who  never  in  any  circumstances  could 
have  anything  to  do  with  the  capture  of  prizes.  The  submarine 
service,  on  the  one  hand,  and  those  serving  upon  a  Dreadnought, 
on  the  other,  would  in  the  ordinary  course  have  no  part  in  the 
taking  of  prizes.  The  rule  formerly  prevailing  would  therefore 
be  modified,  but  the  principle,  that  if  a  prize  were  taken  and 
condemned  it  would  be  condemned  to  the  Crown,  was  the  old 
principle  which  would  be  carried  out  during  the  present  war. 

,  It  was  correct  to  say  that  an  English  Judge  who  administered 
the  law  in  a  British  Prize  Court  administered  "  the  course  of 
Admiralty  and  the  law  of  nations."  That  was  the  old  form  of 
commission  to  the  Court.  Looking  back  at  the  early  reports 
those  words  were  to  be  found,  and  there  could  be  no  question 
that  the  jurisdiction,  which  His  Lordship  was  exercising,  was 
essentially  the  same,  both  with  regard  to  its  nature  and  its  ambit, 
as  was  exercised  by  the  famous  predeces,sors  of  His  Lordship 
who  had  sat  in  a  Prize  Court.  Particulars  as  regards  those 
predecessors  were  very  conveniently  tabulated  in  English  Pri:c 
Cases,  vol.  i.  p.  x. 

"  Although  the  law  administered  by  the  Court  was  '  the  course 
of  Admiralty  and  the  law  of  nations,'  it  was  none  the  less  true 
to  say  that  the  Prize  Court  was  administering  the  law  of  England, 
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and  we  were  entitled  to  make  the  proud  claim  that  after  all  it 
was  the  administration  of  the  law  of  the  British  Prize  Courts 
which  had  sat  in  this  country  in  the  past  which  had  built  up  a 
great  code  of  law  and  had  laid  down  for  ourselves,  and  for  a 
large  part  of  the  civilized  world,  the  principles  to  be  extracted 
from  '  the  course  of  Admiralty  and  the  law  of  nations.' " 

The  second  branch  of  this  law  \*hich  would  be  applied  in 
this  Court  was  what  had  been  called  "  the  common  law  of 
nations."  This  depended  on  the  teaching  and  learning  of  the 
civilians  and  other  great  authorities,  and  on  special  treaties  or 
international  arrangements  entered  into  by  the  Great  Powers 
of  the  world. 

One  of  the  most  famous  of  such. international  agreements  was 
that  contained  in  the  Declaration  of  Paris,  1856,  which  was 
entered  into  immediately  after  the  Crimean  War.  He  believed 
that  the  British  Prize  Court  had  never  had  to  apply  the  Declara- 
tion of  Paris  in  a  prize  case,  but  pursuant  to  that  arrangement 
a  neutral  flag  would  be  a  protection  for  enemy  cargo  so  long 
as  that  cargo  was  otherwise  not  open  to  challenge  on  the  ground 
of  a  breach  of  the  law  as  to  contraband  or  the  law  of  blockade. 
He  was  reminded  by  his  learned  friend  Dr.  Holland  that, 
although  the  Declaration  of  Paris  was  entered  into  after  the 
Crimean  War,  by  consent,  this  country  acted  on.  its  principles 
during  the  war.  Since  that  time  the  most  important  additions 
to  the  law  of  nations  were  those  which  arose  from  a  series  of 
Conventions  entered  into  by  the  Second  Peace  Conference  at 
The  Hague  in  1907,  by  which  the  civilised  world  made  efforts 
to  modify  the  code  applicable  in  war  time.  He  apprehended 
that  these  Conventions,  in  so  far  as  they  had  been  agreed  to  by 
the  contracting  parties,  would  be  regarded  by  His  Lordship  as 
grafted  upon  the  law  of  nations. 

The  Attorney  ^General  (Sir  John  Simon,  K.C.),  then  turned 
to  the  facts  of  this  case,  and  referred  to  the  affidavit  setting  out 
the  facts  relating  to  the  seizure  of  the  Chile,  as  stated  above. 
With  regard  to  the  jurisdiction  of  the  Prize  Court  to  deal  with 
a  vessel  which  had  arrived  in  a  British  port  before  war  existed, 
he  contended  that  a  Prize'  Court  had  now  and  had  always  had 
jurisdiction  to  deal  with  enemy  vessels,  whether  they  were 
captured  on  the  high  seas,  or  whether  they  were  seized  in  a  port 
or  harbour  other  than  a  neutral  one,  as  soon  as  the  authorities 
of  this  country  had  seized  them. 


6  THE    CHILE. 

In  LiNDo  V.  Rodney  [1782]  (2  Dougl.  612n.,  614a)  Lord 
Mansfield  said  that  upon  the  declaration  of  war  all  the  ships  of 
the  enemy  are  detained  in  our  ports,  to  be  confiscated  as  the 
property  of  the  enemy,  if  no  reciprocal  agreement  is  made.  An 
attempt  was  made  at  the  Second  Peace  Conference  held  at 
The  Hague  in  1907  to  make  a  reciprocal  arrangement  dealing 
with  the  case.  Convention  VI.,  to  which  the  Empire  of  Germany 
and  the  Crown  of  Britain  were  parties,  related  to  the  status  of 
enemy  merchant  ships  at  the  outbreak  of  hostilities.  The  Con- 
vention stated  that  the  contracting  parties,  "Anxious  to  insure 
the  security  of  international  commerce  against  the  surprises  of 
war,  and  wishing,  in  accordance  with  modern  practice,  to  protect 
as  far  as  possible  operations  undertaken  in  good  faith  and  in 
process  of  being  carried  out  before  the  outbreak  of  hostilities, 
have  resolved  to  conclude  a  Convention  to  this  effect." 

He  cited  articles  1  and  2  of  the  Convention,  which  are  as 
follows : 

Article  1 :  "  When  a  merchant-ship  belonging  to  one  of  the 
belligerent  Powers  is  at  the  commencement  of  hostilities  in  an 
enemy  port,  it  is  desirable  that  it  should  be  allowed  to  depart 
freely,  either  immediately,  or  after  a  reasonable  number  of  days 
of  grace,  and  to  proceed,  after  being  furnished  with  a  pass, 
direct  to  its  port  of  destination  or  any  other  port  indicated  to  it. 
The  same  principle  applies  in  the  case  of  a  ship  which  has  left 
its  last  port  of  departure  before  the  commencement  of  the  war 
and  has  entered  a  port  belonging  to  the  enemy  while  still  ignorant 
that  hostilities  have  broken  out." 

Article  2 :  "  A  merchant-ship  which,  owing  to  circumstances 
beyond  its  control,  may  have  been  unable  to  leave  the  enemy 
port  within  the  period  contemplated  in  the  preceding  Article,  or 
which  was  not  allowed  to  leave,  may  not  be  confiscated.  The 
l^elligerent  may  merely  detain  it,  on  condition  of  restoring  it. 
after  the  war,  without  payment  of  compensation,  or  he  may 
requisition  it  on  condition  of  paying  compensation." 

Great  Britain  had  signed  this  Convention;  Germany  had  also 
signed  it,  but  under  reservation  of  article  3,  and  of  article  4, 
paragraph  2. 

Applying  the  principle  laid  do\\n  in  these  articles,  on  the 
commencement  of  war  on  August  4,  an  Order  in  Council,  dated 
August  'j,  1914,  was  made,  by  which  it  was  ordered  (article  1) 
that  after  the  jiublication  of  the  Order  no  enemy  merchant  ship 
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should  be  allowed  to  depart  from  any  British  port  and  certain 
other  ports  except  in  accordance  with  the  Order;  and  (article  2) 
that  in  the  event  of  one  of  His  Majesty's  Principal  Secretaries  of 
State  being  satisfied  by  information  reaching  him  not  later  than 
midnight  on  August  7,  that  the  treatment  accorded  to  British 
merchant  ships  and  their  cargoes,  which  at  the  date  of  the 
outbreak  of  hostilities  were  in  the  ports  of  the  enemy  or  which 
subsequently  entered  them,  was  not  less  favourable  than  the 
treatment  accorded  to  enemy  merchant  ships  by  articles  3-7  of 
this  Order,  certain  notifications  should  be  given,  and  articles  3-8 
of  this  Order  should  thereupon  come  into  full  force  and  effect. 
Article  3  of  this  Order  provided  that,  subject  to  the  provisions 
of  this  Order,  enemy  merchant  ships,  which  at  the  date  of  the 
outbreak  of  hostilities  were  in  any  port  in  which  this  Order 
applies,  should  be  allowed  tijl  midnight  on  August  14  for  loading 
or  unloading  their  cargoes,  and  for  departing  from  such  port. 
The  Government  of  this  country  had  reason  to  think  that  the 
German  Government  were  contemplating  similar  action,  but 
though  every  effort  was  made  from  August  4  till  August  7  to 
get  a  satisfactory  assurance  that  exchanges  would  be  effected, 
the  Government  were  not  able  to  get  it,  and  had  no  option  but 
to  act  accordingly.  Therefore  articles  3-8  of  the  Order  in  Council 
of  August  4,  1914,  did  not  come  into  force;  and'  effect  could 
not  be  given  to  article  1  of  Convention  VI. ;  and  article  2  depended 
on  article  1. 

[Sir  Samuel  Evans  (The  President). — So  far  as  the  informa- 
tion of  the  Crown  extends,  has  Germany  acted  in  accordance 
with  article  1?] 

It  is  not  known  that  the  German  Government  has  released  our 
ships  in  accordance  with  the  article.  Sir  Edward  Grey  stated 
to  the  Lords  Commissioners  of  the  Admiralty  that  he  had  no 
information  which  justified  the  opinion  that  a  corresponding 
arrangement  with  regard  to  the  releasing  of  our  ships  had  been, 
made  by  Germany.'  There  being  no  reciprocal  arrangement  that 
ships  should  be  released,  the  Chile  has  been  detained,  and  the 
Court  has  jurisdiction  to  deal  with  her.  In  view  of  the  language 
of  article  2  he  should  ask  for  an  order  which  would  not  involve 
the  instant  condemnation  of  the  ship.  The  Crown  was  concerned 
on  its  part  carefully  to  observe  the  letter  and  the  spirit  of  any 

(1)  See  Notices  by  the  Secretary  of  State  for  Foreign  Affairs, 
published  in  the  London  Gazette,  August  11,  1914. — Rbpoeteb's  Note. 
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Convention  entered  into  at  The  Hague,  and  his  suggestion  was 
that  the  proper  decree  would  be:  that  the  Chile  was  liable  to 
condemnation  as  belonging  at  the  time  of  capture  to  the  enemies 
of  the  Crown,  and  was  seized  in  such  circumstances  as  would 
entitle  her  to  detention  in  lieu  of  confiscation.  He  asked  for  a 
decree  of  detention  accordingly,  with  liberty  to  apply  to  the 
Court.  This  order  would  preserve  to  the  Court  full  control  and 
jurisdiction  over  the  ship,  and  recognise  in  the  letter  and  the 
spirit  the  application  of  article  2.  This  order  would  suspend  for 
the  time  being  the  transference  of  the  property  in  the  ship  to 
the  Crown,  and  consequently  if,  as  the  result  of  some  disaster 
unconnected  with  the  war,  the  ship  was  destroyed,  the  ownership 
of  the  vessel  would  still  be  in  the  original  owners  and  not  in 
the  Crown. 

[Sir  Samuel  Evans  (The  President). — There  are  two  matters 
of  importance  I  may  have  to  consider — whether  I  am  bound  by 
the  terms  of  The  Hague  Convention  referred  to ;  and,  if  so,  what 
is  the  meaning  of  article  2?] 

He  suggested  that  there  were  really  no  distinctions  between 
the  extent  to  which  the  Court  was  bound  by  the  Convention  and 
the  extent  to  which  the  jurisdiction  or  procedure  of  the  Court 
was  affected  by  an  Order  in  Council.  He  submitted  that  the 
Court  was  bound  by  the  Convention,  which  was  an  international 
contract.  It  stood  in  the  same  position  as  the  Declaration  of 
Paris,  which,  he  submitted,  must  be  treated  as  modifying  the 
common  law. 

[Sir  Samuel  Evans  (The  President). — If  I  am  bound  by 
article  2,  what  is  the  meaning  of  it?] 

He  understood  it  meant  that  at  the  end  of  the  war  a  merchant 
ship  satisfying  the  conditions  of  article  2  would  be  restored, 
without  payment  of  compensation  by  the  Government.  He  did 
not  understand  that  meantime  the  property  of  the  ship  would 
pass  from  the  owners  to  the  British  Crown  and  then  pass  back 
again  at  the  end  of  the  war.  If,  for  instance,  the  ship  were 
lost  during  the  period  of  detention,  the  Government  would  not 
be  responsible  for  the  loss.  The  procedure  for  which  he  asked 
meant  that  the  ship  should  be  so  dealt  with  by  the  Prize  Court 
as  to  enable  article  2  to  be  applied  at  the  end  of  the  war.  The 
decree  for  which  he  asked  was  that  the  Chile  was  adjudged  to 
have  belonged  at  the  time  of  her  capture  and  seizure  to  the 
enemies  of  the  Crown,  and  as  such  to  have  been  rightly  seized. 
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and  that  on  the  application  of  the  Procurator-General  for 
Court  order  her  to  be  detained  until  further  order,  with  liberty 
to  apply— see  the  Prize  Court  Rules,  1914,  Order  XXVIII. 
rule  1. 

Bateson,  K.C.,  and  C.  R.  Dunlop,  for  the  owners  of  the 
Chile. — The  writ  was  addressed  to  the  owners  and  parties 
interested  in  the  ship,  and  they  were  therein  commanded  by 
the  Crown  to  cause  an  appearance  to  be  entered  for 'them.  In 
pursuance  of  this  writ  the  owners  now  appeared.  An  affidavit 
was  put  in  by  a  member  of  the  firm  of  Wendt  &  Co.,  of 
Lime  Street,  E.G.,  agents  of  the  owners  and  underwriters  of 
the  Chile,  which  stated  that  the  Chile  was  lying  in  the  port  of 
Cardiff  when  war  was  declared  to  exist  between  Great  Britain 
and  Germany,  and  that  before  she  could  leave  she  was  seized 
and  taken  as  prize.  Restitution  of  the  Chile  had  been  formally 
claimed  upon  the  ground  that  confiscation  of  the  vessel  would 
cause  injury  to  peaceful  and  unsuspecting  commerce,  and  would 
be  contrary  to  the  provisions  of  The  Hague  Convention  No.  VI., 
and  upon  any  other  ground"  which  might  appear  in  the  course 
of  these  proceedings  or  otherwise.  Alternatively,  and  upon  the 
same  grounds,  it  had  been  formally  claimed  that  the  Chile 
should  be  detained  during  the  continuance  of  hostilities,  and 
should  be  released  upon  the  termination  thereof. 

[Sir  Samuel  Evans  (The  President). — If  the  shipowners 
are  subjects  of  the  German  Empire,  they  have  no  right  to 
appear  in  this  Court.] 

By  article  23  of  the  Annex  to  Convention  IV.  pf  the  Second 
Hague  Peace  Conference,  1907,  "  ....  It  is  particularly 
forbidden —  .  .  .  (h)  To  declare  abolished,  suspended,  of 
inadmissible  the  right  of  the  subjects  of  the  hostile  party  to 
institute  legal  proceedings."  It  is  therefore  still  more  clear  that 
a  defendant  should  be  allowed  to  appear,  which  is  also  in 
accordance  with  natural  justice.  It  is  contemplated  by  the 
Prize  Court  Rules,  1914,  that  an  alien  enemy  can  appear  in 
the  Prize  Court.  An  alien  enemy  can  appear  in  this  Court 
to  shew  that  his  property  is  protected  from  capture  by  an 
Order  in  Council  or  by  the  law  of  nations^TnE  Fenix  [185^.] 
(Spinks,  1 ;  2  Eng.  P.C.  238). 

[^SiR  Samuel  Evans  (The  President). — "  In  the  law  of 
almost  every  country,  the  character  of  alien  enemy  carries  with 
it  a   disability   to   sue,   or  to   sustain   in   the   language   of  the 
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civilians  a  persona  standi  in  judicio.  .  .  .  The  same  principle 
is  received  in  our  Courts  of  the  law  of  nations.  They  are  so 
far  British  Courts  that  no  man  can  sue  therein  who  is  a  subject 
of  the  enemy,  unless  under  particular  circumstances  that  pro 
hdc  vice  discharge  him  from  the  character  of  an  enemy,  such  as 
his  coming  under  a  flag  of  truce,  a  cartel,  a  pass,  or  some 
other  act  of  public  authority  that  puts  him  in  the  King's  peace 
pro  hdc  vice"— The  Hoop  [1799]  (1  C.  Rob.  196,  201;  1  Eng, 
P.C.  104,  107).  It  is  clear  that  an  alien  enemy,  has  no  right  to 
appear  in  this  CoUrt  to  argue  a  question  of  International  Law. 
Could  the  Court  make  an  order  against  the  owners  for  costs?] 
Yes,  if  they  appear. 

[Sir  Samuel  Evans  (The  Pres.ident). — The  next  question  is, 
what  would  be  the  value  of  the  order?] 

There  is  provision  in  the  Rules  for  ordering  security  for  costs. 
[Sir  Samuel  Evans  (The  President). — One  thing  is  clear. 
The  affidavit  is  wholly  insufficient.     It  does  not  say  who  are 
the  owners  of  the  vessel,  or  how  they  claim  to  appear.] 

The  Attorney-General  (Sir  John  Simon,  K.C.),  invited  by 
the  Court  to  deal  with  the  question  raised  by  counsel  for  the 
owners,  said  he  would  rather  defer  doing  so  until  the  question 
really  arose.  He  submitted  that  the  affidavit  was  wholly  insuffi- 
cient, and  that  therefore  the  Court  must  decide  on  that  ground 
that  the  owners  could  not  appear.  As  regards  the  larger 
question  as  to  the  right  of  an  alien  enemy  to  appear,  he  would 
consider  an  argument  which  might  hereafter  be  presented  to 
the  Court.  It  was  not  desirable  to  arrive  at  a  hasty  conclusion 
on  the  subject. 

As  to  the  question  of  costs,  he  would  ask  the  Court  to 
deal  with  it  in  the  following  manner.  He  submitted  it  was 
entirely  consistent  with  article  2  of  Convention  VI.  that  the 
Court  should  indicate  its  intentions  if,  hereafter,  application  was 
made  to  it  under  any  liberty  to  apply,  to  provide  for  costs  by 
saying  that  costs  must  be  paid  as  a  condition  precedent  to  the 
return  of  the  ship. 

Lewis  Noad,  for  the  Cardiff  Railway  Co. — Considerable  sums 
had  accrued ,  due  and  were  still  accruing  due  to  the  Cardiff 
Railway  Co.  He  asked  for  liberty  to  apply  should  occasion 
arise.  As  there  was  to  be  no  condemnation  of  the  Chile,  the 
company's  rights,  whatever  they  were,  would  be  preserved. 
The  company  appeared  to  have  certain  rights — The  Vrow  Sarah 
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[J803]  (1  Dodson,  355n;  2  Eng.  P.C.  185n).  It  was  desired  to 
preserve  them  in  respect  of  the  decree  which  was  to  be  made 
against  the  Chile.  If,  for  instance,  the  vessel  should  be  ordered 
to  be  moved  out  of  the  custody  of  the  dock  company,  it  was 
desired  to  have  liberty  to  apply. 

[Sir  Samuel  Evans  (The  President). — The  only  cases  which 
I  am  aware  of,  where  dock  dues  have  been  allowed,  are  where 
the  captor  has  paid  them,  and  has  been  allowed  to  take  credit 
for  them.  J 

[The  Attorney-General  (Sir  John  Simon,  K.C.). — Though  I 
cannot  give  any  undertaking,  the  fact  that  the  Cardiff  Railway 
Co.  are  British  subjects  will'  no  doubt  be  taken  into  considera- 
tion.    I  have  no  objection  to  there  being  liberty  to  apply.] 

Sir  Samuel  Evans  (The  President). — We  all  deplore  the 
causes  which  have  rendered  it  necessary  that  a  Prize  Court 
should  sit  again  within  these  l-ealms,'  after  the  happy  lapse  of 
about  sixty  years.  As  you,  Mr.  Attorney-General,  have  said, 
in  times  past — and  particularly  during  the  latter  part  of  the 
eighteenth  century  and  the  earlier  part  of  the  nineteenth  century 
— the  English  Prize  Courts  pronounced  decisions  which  com- 
manded general  confidence,  and  received  the  admiration  of  all 
the  countries  interested  in  the  law  of  nations.  Our  predecessors 
have  set  splendid  examples  and  have  created  great  traditions, 
and  the  Prize  Court  to-day  will  do  its  best — it  cannot  do  more 
— to  follow  those  examples  and  uphold  those  traditions. 

This  first  case  is  that  of  a  vessel  which  was  seized  by  the 
Customs  House  officers  in  the  port  of  Cardiff.  It  is  clear  upon 
the  ship's  papers  that  the  ship  was  a  merchant  ship  belonging 
to  an  enemy  country,  and  it  is  clear  also  that  by  International 
Law  the  Crown  was  entitled  to  seize  this  ship  by  its  officers  in 
the  port  of  Cardiff,  although  the  ship  was  there  before  the 
commencement  of  hostilities.  I  therefore  declare  that  this  was 
an  enemy  ship,  and  that  she  was  properly  seized  by  the  officers 
of  the  Crown  as  a  droit  of  Admiralty  to  which  the  Crown  is 
entitled. 

Several  matters  have  been  discussed  in  the  course  of  this 
case  with  reference  to  what  ought  to  be  done,  having  regard 
to  the  law  of  nations  upon  the  one  hand,  and  to  the  Second 
Hague  Peace  Conference,  1907,  Convention  VI.  arts.  1  and  2,. 
on  the  other  hand.     I  propose  to  make   an  order  which  will 
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not  finally  clelermine  the  rights  of  the  Crown  in  this  case.  The 
view  has  been  put  forward  that  article  2  may  have  to  depend 
upon  article  1,  and  therefore  it  would  not  come  into  force  if 
no  days  of  grace  were  agreed  within  the  meaning  of  article  1. 
It  is  possible  that  that  argument  may  be  well  founded,  but  I 
do  not  deal  with  that  to-day.  The  Crown  is  entitled,  if  it  sees 
fit,  to  ask  for  less  than  the  law  could  give.  Therefore  I  need 
not  determine  finally  the  question  which  may  arise  hereafter, 
as  to  what  are  the  full  rights  of  the  Crown  as  seizors  of  the 
vessel  in  port. 

The  writ  was  issued  by  the  Procurator-General  in  the  form 
prescribed  by  the  rules,  aiid  it  has  been  duly  advertised.  Pur- 
suant to  the  advertisement,  certain  persons,  who  are  agents  for 
the  enemy  shipowners  apparently,  have  appeared  in  this  Court 
by  counsel,  but  in  the  course  which  the  case  has  taken,  counsel 
for  these  agents  of  the  shipowners  did  not  find  it  necessary,  even 
if  he  had  the  right,  to  argue  any  matter  before  the  .Court. 

I  raised  the  point,  as  I  was  bound  to  do,  I  think,  as  to 
whether  the  enemy  shipowners  had  any  right  to  appear.  That 
matter,  however,  I  leave  undecided,  acceding  readily  to  the 
request  of  the  Attorney-General  in  that  behalf;  but  I  do  decide 
for  the  purpose  of  to-day  that  the  affidavit  which  has  been 
filed,  and  which  must  be  filed  before  appearance  can  be  entered 
by  an  enemy  subject,  is  wholly  insufficient.  For  that  reason  I 
strike  out  the  appearance  entered  for  the  shipowners. .  The 
Cardiff  Railway  Co.  have  also  appeared  by  counsel,  claiming 
for  certain  dues;  but,  though  I  make  no  order  in  their  favour, 
I  do  not  think  that  the  order  which  I  make  will  interfere  with 
any  rights  which  they  may  have. 

I  pronounce  the  Chile  to  have  belonged  at  the  time  of  the 
seizure  to  enemies  of  the  Crown,  and  to  have  been  properly 
seized  by  the  officers  of  the  Crown  as  lawful  prize  and  droit 
of  y\dmiralty;  and  on  the  application  of  the  Crown  I  order 
that  the  ship  be  detained  by  the  Marshal  until  a  further  order 
is  issued  by  the  Court.  Any  question  of  costs  which  the  Crown 
may  desire  to  raise  will  be  reserved  till  such  further  order; 
and  I  give  liberty  to  apply. 


Solicitors— Tieasuiy    Solicitor,    for    Procurator-General;    Stokes    & 

Stokes,  for  agents  of  owners  of  Chile;  Torr  &  Co.,  agents  for  Corbett 

Chambers  &  Harris,   Cardifi,   for  Cardifi  Railway  Co.  ' 

[Beported  by  Arthur  Pritchard,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  phize.J 
Sir  Samuel  Evans  (The  President).     Nov.  30,  1914. 

THE  SCHLESIEN. 

Prize  Court — Enemy  Ship — Submarine  Signalling  Apparatus 
— Lease  to  Shipowners — "  Neutral  goods  "—Declaration  of  Paris, 
1856,  art.  3. 

A  submarine  signalling  apparatus,  fixed  partly  in  the  fore  hold 
and  partly  in  the  chart  room  of  an  enemy's  ship,  was  claimed  by  a 
neutral  company  who,  as  they  alleged,  leased  the  apparatus  to  the 
owners  of  the  ship  on  terms  which  provided  that  rent  should  be 
paid  and  that  the  apparatus  should  remain  the  sole  and  exclusive, 
property  of  the  company : — Held,  that  the  apparatus  was  not 
"  neutral  goods  "  under  enemy's  flag  within  article  3  of  the  Declara- 
tion of  Paris,  1856,  as  "  goods  "  there  meant  merchandise,  which 
this  was  not;  and  that  this  apparatus  being  a  part  of  the  ship  must 
in  the  Prize  Court  be  condemned  with  the  ship. 

Cause  for  condemnation  of  a  vessel  as  prize. 

The  Schlesien  was  a  German  steamship  of  5,536  tons  gross, 
registered  at  the  port  of  Bremen  and  belonging  to  the  North 
German  Lloyd  Co.  She  was  captured  by  H.M.S.  Vengeance  in 
the  Bay  of  Biscay,  and  was  taken  into  Plymouth,  and  was  found  to 
have  a  large  miscellaneous  cargo  on  board. 

The  Schlesien  was  fitted  with  a  submarine  signalling  apparatus, 
by  means  of  which  sounds  passing  through  the  water  were  received 
on  board  and  indicated  in  the  chart  room.  The  apparatus'  con- 
sisted of  two  iron  boxes  fixed  one  on  each  side  of  the  ship  in  the 
fore  hold,  with  wires  leading  to  an  indicator  fixed  in  the  chart 
room. 

The  claimants  were  the  Submarine  Signal  Co.,  incorporated 
under  the  laws  of  the  State  of  I'iiaine  in  the  United  States,  who 
claimed  the  submarine  signalling  apparatus  as  their  property.  An 
affidavit  by  the  general  manager  of  the  company  stated  that  the 
company  leased  this  apparatus  to  shipowners  on  payment  of  a 
yearly  rent — in  the  case  of  the  Schlesien,  1,365  marks;  that  the 
arrangements  for  the  leasing  of  the  apparatus  for  the  Schlesien 
were  made  by  the  company's  agency  at  Bremen,  which  had  no 
power  to  vary  the  usual  set  form   of  lease,   but  the   original 
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lease  was  in  Germany  and  could  not  be  obtained,  and  the 
company  had  no  copy  of  it,  as  the  practice  was  simply  to 
notify  the  head  office  of  the  rental;  that  the  terms  of  the  lease 
were  to  the  best  of  the  knowledge,  information,  and  belief  of 
the  deponent  substantially  the  same  as  those  in  a  form  of  lease 
used  in  England  and  exhibited  by  the  affidavit;  and  that  by 
this  form  of  lease  it  was  provided  that  the  apparatus  should  at 
all  times  remain  the  sole  and  exclusive  property  of  the  company, 
and  the  subscriber  should  have  no  right  of  property  therein, 
and  on  failure  to  pay  rent  or  on  breach  of  any  other  covenant 
the  company  should  have  the  right  to  terminate  the  lease,  and 
upon  the  expirati0n  or  termination  of  the  lease  the  company 
should  have  full  power  to  enter  upon  the  vessel  and  take 
possession  of  and  remove  the  apparatus. 

Colin  Srrtith  (with  him  Geoffrey  Lawrence,  who  was  serving 
with  His  Majesty's  Forces),  for  the  Procurator-General,  applied 
for  the  condemnation  of  the  Schlesien. 

Leslie  Scott,  K.C.,  and  C.  Robertson  Dunlop,  for  the 
claimants. — This  apparatus  is  the  sole  property  of  the  claimants 
and  should  not  be  condemned.  Though  the  original  lease 
cannot  be  produced,  in  time  of  war  the  Court  should  look  at 
such  evidence  as  is  available  and  should  accept  -the  statements 
in  .the  affidavit.  The  affidavit  negatives  any  suggestion  that 
the  agents  at  Bremen  could  be  carrying  on  a  separate  business 
or  could  have  any  proprietary  interest  in  the  apparatus.  If 
this  is  not  sufficiently  proved,  an  adjournment  should  be  granted 
for  further  evidence.  These  are  "neutral  goods"  within 
article  3  of  the  Declaration  of  Paris,  1856,  and  therefore  are 
not  liable  to  capture.  If,  on  the  other  hand,  "neutral  goods" 
in  that  article  can  only  be  cargo,  still  this  claim  falls  within 
the  principle  of  the  Declaration  of  Paris,  which  is  that  neutral 
property  should  not  be  confiscated.  The  object  of  prize  is  to 
seize  property  of  the  enemy  and  so  bring  pressure  to  bear  on 
him,  and  this  object  is  not  obtained  by  condemning  neutral, 
property. 

Colin  Smith  replied. 

Sir  Samuel  Evans  (The  President).— I  condemn  this  vessel 
as  prize  and  order  her  to  be  sold.  With  fegard  to  the  submarine 
signalling  apparatus,  it  is  said  that  it  is  the  property  of  an 
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American  company.  In  the  affidavit  whicii  has  been  put  in  it 
is  stated  that  the  instrument  was  supplied  through  an  agency 
of  the  company  at  Bremen.  I  know  nothing  about  the  consti- 
tution of  this  so-called  agency,  and  the  lease  of  the  apparatus 
is  not  produced.  There  is  not  enough  evidence  to  enable  me  to 
say  that  the  apparatus  belonged  to  the  American  company  and 
did  not  belong  to  the  Bremen  agency. 

I  am  willing,  however,  to  assume  that  the  terms  as  to  the 
ownership  of  the  property  are  comprised  in  a  document  in  the 
form  of  the  lease  which  has  been  exhibited.  The  argument  of 
counsel  for  the  claimants  was,  that  by  the  express  terms  of  the 
Declaration  of  Paris  the  apparatus  ought  to  be  protected  as 
"  neutral  goods."  It  is  true  that  the  words  "  neutral  goods  "  and 
"  enemy's  goods "  are  used  in  the  Declaration,  but  until  now 
those  terms  have  always  been  read  as  applying  to  cargo  carried 
in  the  ship.  In  the  French  text  of  the  Declaration  the  words  in 
each  instance  are  "  la  marchandise,"  and  it  is  quite  clear  that  they 
are  intended  to  cover  merchandise.  This  apparatus  was  not 
merchandise. 

Then  counsel  for- the  claimants  contended  that  the  claim  was 
"within  the  spirit  of  the  Declaration  of  Paris."  The  intention 
of  the  Declaration  was  to  make  things  during  a  state  of  war  as 
easy  and  as  little  disturbing  as  possible  to  those  engaged  in 
neutral  commerce.  It  is  obvious,  however,  that  in  a  ship  of 
modern  construction  many  kinds  of  apparatus  similar  to  the 
one  in  question  might  be  installed  and  form  part  of  the  ship. 
I  am  far  from  saying  that  if  such  things  can  be  easily  detached 
they  ought  not  to  be  handed  over  by  the  captors,  if  they  think  fit, 
to  the  persons  who  appear  to  be  the  owners.  Such  things  as 
private  chronometers,  compasses,  or  sextants  belonging  to  the 
captain  and  crew  of  a  vessel  have  been  given  up,  and  I  have 
given  general  directions  to  the  Marshal  that  such  things  should 
be  given  up.  But  that  is  wholly  different  from  stating  that 
claimants  have  a  right  to  come  to  this  Court  and  say,  "  This 
particular  piece  of  apparatus  affixed  to  this  vessel  belongs  to  me, 
and,  I  request  you  to  adjudicate  upon  it."  The  Prize  Court  does 
tiot  exist  for  this  purpose.  It  exists  for  the  purpose  of  saying 
whether,  having  regard  to  the  ship  as  it  stands,  it  is  a  subject- 
matter  fit  for  condemnation  as  prize.  I  have  condemned  this 
ship  as  prize,'  and  I -consider  that  I  am  not  called  upon  to 
investigate  questions  of  property  in  different  parts  of  the  ship, 
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as  t&  whether  they  have  been  leased,  and  whether  the  property 
in  them  remains  in  the  original  lessors.  It  is  of  great  importance 
to  do  what  is  fair  and  right  to  neutrals,  but  in  a  claim  of  this 
description  the  matter  must  be  dealt  with  by  the  Executive  and' 
those  who  advise  the  Crown;  and  if  they  think  it  clear  that  this 
property  belonged  to  American  owners  they  can  deal  with  it 
accordingly.  As  far  as  this  Court  is  concerned,  the  apparatus  is 
to  be  considered  as  part  of  the  ship  which  is  condemned. 
[Leave  was  given  to  appeal  to  the  Privy  Council.] 


Solicitors — Treasury  Solicitor ;  Waltons  &  Co. 
[Beported  bi/  Arthur  Pritchard,  Usq.,  Barrister-at-Law, 


[admiralty.  ,     IN    PRIZE.] 

Sir   Samuel   Evans   (The   President).    .  Oct.    12,    15,    1914. 
THE  TOMMI;   THE   ROTHERSAND. 

Prize  Court— Enemy  Ships— Sale  Before  War— Enemy  Flag 
— Invalid  Transfer — Detention — British  Ship — English  Company 
of  Alien  Shareholders — Declaration  of  London,  1909,  arts.  55, 
56,  .57. 

On  August  1,  1914,  a  German  company,  owning  two  German 
sailing  vessels,  both  at  sea  and  bound  for  ports  in  the  United 
Kingdom,  offered  by  telegram  to  sell  them  to  an  English 
company,  which  telegraphed  acceptance.  The  vessels  arrived  in 
the  ports,  and  were  seized  by  Customs  officers  'after  war  had 
been  declared  on  August  4  between  Great  Britain  and  Germany. 
The  English  company  claimed  the  vessels  as  having  become 
their  property  by  a  valid  transfer .— Held,  that  the  vessels  were  ^ 
enemy  property,  first,  because  the  nationality  of  a  vessel  is 
determined  by  the  flag  which  she  is  entitled  to  fly,  whether  at 
sea  or  in  port,  and  that  the  flag  which  these  vessels  were  entitled 
to  fly  was  German  and  .secondly,  because  the  alleged  transfer  was 
not  valid,  but  was  incomplete  in  certain  respects,  and  amounted 
in  substance  td  a  mere  arrangement  by  the  German  company  that 
the  vessels  should  be  called  British  ships;  and  that  the  claim 
must  be  dismissed  and  an  order  made  for  the  detention  of  the 
two  vessels. 
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Quaere,  whether  an  English  company,  consisting  entirely  of 
aliens,  can  own  a  British  ship. 

Causes  for  the  detention  of  two  vessels  as  enemy  property, 
tried  together. 

The  claimants  in  each  cause  were  the  Sugar  Fodder  Co., 
Lim.,  a  private  company  incorporated  under  the  Companies 
(Consolidation)  Act,  1908,  dealers  in  and  manufacturers  of  cattle 
foods.  The  nominal  capital  of  the  company  was  20,000/.,  divided 
into  20,000  shares  of  II.  each.  The  number  of  shares  issued 
was  5,001,  which  were  held  as  follows: 

Rudolph    Schrader,    Hamburg         150 

Julie   Schrader,   Hamburg     100 

Carl  Fritz  Gunther,  Blackheath       151 

Tilly  Gunther,  Blackheath     100 

Norddeutsche       Kraftfutter       Gesellschaft, 
M.B.H.,  Hamburg 4,500 


5,001 
The  managing  directors  of  the  Sugar  Fodder  Co.,  Lim.,  the 
claimants,  sometimes  called  the  English  company,  were  Carl 
Fritz  Gunther  and  Rudolph  Schrader  until  September  1,  when, 
according  to  the  evidence,  Rudolph  Schrader  was  removed  by 
resolution.  According  to  the  evidence,  Carl  Fritz  Gunther  and 
Rudolph  Schrader  each  held  half  the  shares  in  the  Norddeutsche 
Kraftfutter  Gesellschaft,  called  the  German  company,  which 
traded  in  cattle  fodder,  and  there  was  considerable  trading 
between  the  English  and  German  companies. 

The  Tommi  and  the  Rothersand  were  German  sailing  vessels 
fitted  with  tanks  for  holding  treacle,  and  were  owned  by  the 
German  company  until  August  1,  when,  according  to  the 
claimants'  case,  both  vessels  while  at  sea  were  sold  to  the 
claimants. 

The  Tommi  sailed  from  Dantzig  about  the  middle  of  July 
with  a  cargo  of  liquid  molasses  consigned  to  the  claimants.  She 
called  at  Cuxhaven,  and  left  there  on  July  28  bound  for 
Gravesend.  She  arrived  at  Gravesend  on  August  5,  and  was 
there  seized  as  enemy  property  by  the  collector  of  Customs. 
The  Procurator-General  afterwards  released  the   cargo  to   the 

claimants. 
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The  Rothersand  was  chartered  from  Falmouth  to  Kirkcaldy. 
She  left  Fareham  on  July  17,  arrived  at  Kirkcaldy  on  August  2, 
and  on  August  5  was  there  seized  as  enemy  property  by  the 
ofEcer  of  Customs. 

The  facts  as  to  the  sale  of  the  Tommi  for  30,000  marks,  equal 
to  about  1,500/.,  and  of  the  Rothersand  for  35,000  marks,  equal 
to  about  1,750Z.,  to  the  claimants  by  the  German  company,  are 
stated  in  the  judgment. 

The  claimants  claimed  in  each  cause,  as  owners  of  the  ship, 
for  the  ship  and  for  demurrage  and  all  losses,  costs  and  charges, 
damages  and  expenses  incurred  by  reason  of  the  capture. 

Oct.  12,  15,  1914. — Aspinall,  K.C.,  and  Rayner  Goddard,  for 
the  Procurator-General,  in  the  cause  of  the  Tommi. 

Bateson,  K.C.,  and  Rayner  Goddard,  for  the  Procurator- 
•  General,  in  the  cause  of  the  Rothersand. 

Laing,  K.C.,  and  Arthur  Pritchard,  for  the  claimants. 

On  behalf  of  the  Procurator-General  it  was  contended  that 
each  vessel  was  flying  the  German  flag  when  seized,  and  this 
was  conclusive  as  to  its  enemy  character — The  Vrow  Elizabeth 
[1803]  (5  0.  Rob.  2;  1  Eng.  P.O.  409);  that  the  alleged  contract 
of  sale  was  invalid,  not  being  by  bill  of  sale — Merchant  Shipping 
Act,  1894  (57  &'58  Vict.  c.  60),  s.  24;  that  as  the  shareholders 
in  the  English  company  were  all  German,  neither  ship  could 
become  a  British  ship — Merchant  Shipping  Act,  1894,  ss.  1  and  9 ; 
that  to  make  the  transfer  from  the  German  company  good  the 
claimants  must  prove  that  the  property  was  bona  fide  and 
absolutely  transferred  and  this  proof  was  lacking,  as  the  alleged 
sale  was  informal  and  there  was  no  document  of  transfer;  that 
the  bona  fides  of  the  sale  was  questionable,  and  the  sale  was 
probably  made  in  fear  of  a  European  war  involving  Great 
Britain;  and  that  the  sale  was  bad  because  the  interest  of  the 
enemy  seller,  the  German  company  which  controlled  the  English 
company,  was  preserved— The  Sechs  Geschwistern  [1801] 
(4  G.  Rob.  100;  1  Eng.  P.O.  363). 

On  behalf  of  the  claimants  it  was  contended  that  the  sale 
under  the  circumstances  was  bona  fide  and  absolute,  as  was 
shewn  by  the  documents,  and  was  made  ^o  remove  the  vessels 
from  trading  in  the  Baltic  Sea  and  protect  them  from  seizure 
by  Russia  in  case  of  war  with  Germany;  that  this  was  a  valid 
transfer  as  in  The  Ariel  [1857]  (11  Moore  P.O.  119;  2  Eng. 
P.O.    600)    and    The    Baltica    [1858]    (11    Moore    P.O.    141; 
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2  Eng.  P.C.  628);  that  no  bill  of  sale  was  required,  as  section  24 
of  the  Merchant  Shipping  Act,  1894,  applied  only  to  the  transfer 
of  a  British  ship;  that  by  English  law  the  property  in  each 
vessel  passed  to  the  claimants  when  the  contract  was  made — 
Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  ss.  17  and  18; 
that  the  vessels  became  the  property  of  the  claimants,  and  could 
be  used,  for  instance,  as  hulks,  whether  they  could  be  registered 
during  the  war  or  not;  that  though  the  enemy  flag  was  binding 
when  assumed  at  sea,  this  did  hot  apply  to  a  vessel  which  had 
arrived  in  port  and  was  intended  by  its  owners  to  have  its 
national  character  changed — The  Vigilantia  [1798]  (1  C.  Rob.  1 ; 

1  Eng.    P.C.   31)   and   The    Success    [1812]    (1    Dodson,    131; 

2  Eng.  P.C.  140);  that  the  English  company  was  an  artificial 
creation  of  the  Legislature,  and  the  law  could  only  recognise 
that  artificial  existence  and  not  the  individual  interests  or 
national  characters  of  the  shareholders — Salomon  v.  Salomon 
&  Co.  [1896]  (66  L.  J.  Ch.  35;  [1897-]  A.C.  22);  and  that  this 
company,  being  a  private  company,  was  specially  favoured  by 
the  Legislature — Palmer's  Company  Law  (9th  ed.),  p.  362;  that 
in  the  Prize  Court  the  question  was  as  to  the  commercial  domicil 
of  the  claimant^Dicey,  Conflict  of  Laws  (2nd  ed.),  p.  740 — and 
the  commercial  doinicil  of  the  English  company,  which  carried 
on  business  and  had  a  factory  in  England,  was  British;  that 
the  object  of  making  prize  of  private  property  was  to  decrease 
the  resources  of  the  enemy  or  to  punish  hostile  acts  by  neutrals 
or  nationals,  and  that  the  claimants,  by  their  purchase  of  these 
vessels,  had  kept  them  from  being  recalled  to  GesPmany,  and  had 
paid  for  them,  according  to  their  case,  by  a  book  entry  debiting 
an  account  of  Carl  Fritz  Gunther  with  the  German  company, 
and  had  thereby  acted  in  the  interest  of  Great  Britain,  and  that 
as  regards  bona  fides,  the  transfer  would  not  have  been  and 
was  not  made  in  expectation  of  Great  Britain  going  to  war,  and 
that  until  August  4  it  was  not  expected  even  in  Germany  that 
Great  Britain  would  go  to  war — see  Sir  Edward  Goschen's 
despatch,  August  8,  in  Great  Britain  and  the  European  Crisis, 
p.  78 — one  ground  for  this  being  that  Great  Britain  had  not 
gone  to  war  in  1864  to  defend  Denmark  against  Prussia  and 
Austria — see  Paul's  History  of  England,  vol.  2. 

Sir  Samuel  Evans  (The  President). — The  claims  in  these 
cases    are    made    by    the    Sugar    Fodder    Co.,    Lim.,    to    the 
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ownership  of  two  vessels,  one  called  the  Tommi  and  the  other 
called  the  Rothersand,  which  have  been  seized  in  British  ports. 
Both  were  seized  after  the  outbreak  of  hostilities  between  this 
country  and  Germany,  the  date  of  the  seizure  being  in  both  cases 
August  5.  These  ships  belonged  to  a  German  company  which  is 
called  the  Norddeutsche  Kraftfutter  Gesellschaft.  Some  time 
in  July  these  ships  left  the  ports  of  Germany,  and  were  on 
August  1,  the  important  date  in  this  case,  both  on  the  high  seas. 
It  is  said  that  the  ships  were  sold  bona  fide,  and  that  a  sufEcient 
transfer  took  place  from  the  original  owners  to  the  alleged  new 
owners,  the  Sugar  Fodder  Co.,  Lim.,  while  the  ships  were  in 
transit. 

The  facts  are  simple.  The  first  that  this  Court  knows  of 
negotiations  between  the  parties  comes  from  the  letter  of  July  31, 
written  by  the  English  company  to  the  German  company,  in 
which  it  is  stated :  "  If  Tommi  should  not  arrive  in  time  we  are 
going  to  land  this  100  tons  on  our  wharf,  so  that  we  may  make 
sure  of  this  100  tons  should  there  be  a  European  war,  then,  of 
course,  there  will  be  no  chance  whatsoever  to  ship  any  gluten 
feed,  and  of  course  all  contracts  would  be  cancelled.  .  .  . 
Sailing  vessels.  If  your  sailing  vessels  (in  case  of  war)  should 
be  in  this  country,  we  think  it  would  be  advisible  if  the  Sugar 
Fodder  Co.  bought  same,  so  that  they  may  not  be  captured  by 
any  other  nation." 

On  August  1  another  letter  was  written  by  the  English 
company  to  the  German  company,  in  which  this  passage 
appears :  "  Tommi.  We  note  that  she  left  Cuxhaven  on  the 
28th.  .  .  .  Should  Tommi  arrive  here  and  war  has  broken  out, 
we  will  take  Tommi  as  well  as  Rothersand  over  for  our  account, 
but  we  are  not  quite  certain  whether  this  transaction  will  stand 
good  as  both  vessels  are  registered  in  Hamburg."  In  this  last 
sentence  the  writer  of  the  letter  shewed  an  intelligent  appreciation 
of  what  the  law  was,  or  what  the  law  was  likely  to  be. 

On  the  same  day  there  was  received  by  the  English  company, 
after  that  letter  was  written,  but  before  it  reached  its  destination, 
this  telegram  from  the  German  company:  "August.  1,  1914. 
We  sell  you  Tommi  for  30,000  marks  and  Rothersand  for 
35,000  marks.  Wire  acceptance. — Nordkraft."  I  do  not  know 
whether  that  is  an  offer  to  sell,  or  a  direction  from  a  director  in 
Hamburg  to  the  director  over  here  saying,  "  You  must  take  it 
that  this  company  sells,  whether  you  like  it  or  not,  and  that 
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your  company  buys,  the  Tommi  for  30,000  marks  and  the 
Rothersand  for  35,000  marks,  and  you  must,  wire  acceptance." 
Whatever  the  proper  reading  of  that  telegram  may  be,  an 
acceptance  was  sent  immediately  on  August  1  by  Mr.  Giyither, 
acting  for  the  English  company :  "  Accept  both  sailing  vessels 
Tommi  and  Rothersand  for  our  account." 

On  the  same  day  Mr.  Gunther  with  an  air  of  generosity 
offered  the  two  vessels  to*  the  Admiralty  for  12,000^,  at  which 
price  he  or  his  company  would  in  one  day  have  the  nice  little 
profit  of  8,760Z. 

On  August  1  war  began  between  Germany  and  Russia.  These 
transactions  between  the  two  companies,  whatever  their  effect 
may  be,  took  place  upon  that  day;  and  it  is  quite  obvious, 
whether  they  took  place  after  the  hour  when  war  was  proclaimed 
or  before,  that  in  any  event  they  took  place  when  war  was 
imminent.  War  was  not  declared  between  Germany  and  this 
country  until  August  4,  and  therefore  at  this  time — August  1 — 
this  country  was  a  neutral  country.  I  have  great  doubt  as  to 
whether  there  was  not  an  apprehension  in  the  mind  of 
Mr.  Gunther,  and  I  have  graver  doubt  as  to  whether  there  was 
not  an  apprehension  in  the  mind  of  Mr.  Schrader  in  Hamburg, 
that  war  was  imminent  between  Germany  and  this  country  at 
this  time. 

However  that  may  be,  I  do  not  think  it  is  necessary  for  the 
purpose  of  deciding  this  case  to  shew  that  they  had  the 
probability  of  war  between  this  country  and  Germany  in  their 
minds.  The  transfer  which  is  alleged  to  have  taken  place  was 
a  transfer  in  order  to  defeat  the  right  of  an  imminent  belligerent. 
Russia  or  any  other  belligerent  would  have  a  right  to  capture 
these  vessels  at  sea  if  they  remained  German.  The  question 
is,  whether  or  not  such  a  transfer  can  be  made  so  as  to  defeat  the 
right  of  belligerents  at  that  time,  because  that  is  the  test.  Of 
course,  if  the  transfer  could  not  be  made,  when  Great  Britain 
became  a  belligerent  she  had  the  right  to  seize  these  vessels  on 
their  arrival  in  port  as  belonging  to  a  State  at  war  with  her. 

There  are  three  heads  under  which  the  case  can  be  con- 
sidered. In  the  first  place,  whatever  may  be  the  result  properly 
to  be  attributed  to  this  alleged  transfer,  these  vessels  were 
sailing  under  the  German  flag  on  August  5,  and  it  is  argued 
that  the  German  flag  proves  their  nationality,  and  they  must  be 
taken  to  be  German  and  subject  to  seizure. 


22  THE  TOMMI;  THE  ROTHERSAND. 

It  is  perfectly  clear  that  if  a  ship  does  sail  under  a  particular 
flag  she  enjoys  the  protection  of  the  country  whose  flag  she 
flies,  and,  unless  there  are  very  special  reasons,  she  is  regarded 
as  belonging  to  that  State.  Counsel  for  the  claimants  said  there 
was  a  distinction  to  be  drawn  between  a  capture  at  sea  and 
seizure  in  port.  But  it  does  not  matter  in  the  slightest  degree 
whether  the  flag  was  actually  flying  and  hoisted  at  the  mast. 
The  question  is,  what  flag  she  was  entitled  to  fly ;  and  in  my  view 
there  is  no  distinction  upon  this  part  of  the  case  between  a  ship 
captured  at  sea  and  a  ship  seized  in  port.  The  law,  as  it  was 
understood,  which  says  that  the  nationality  of  a  ship  depends 
upon  the  flag,  was  adopted  in  the  Declaration  of  London  by  the 
parties  which  agreed  to  the  Declaration.  It  is  stated  at  the 
commencement  of  the  Declaration  that  the  rules  laid  down 
correspond  in  substance  with  the  general  recognised  principles 
of  International  Law. 

Article  57  of  the  Declaration  of  London  says,  "  Subject  to 
the  provisions  respecting  transfer  to  another  flag,  the  neutral 
or  enemy  character  of  a  vessel  is  determined  by  the  flag  which 
she  is  entitled  to  fly."  As  regards  this  article,  there  is  an 
interesting  comment  by  Monsieur  Renault  as  follows :  "  The 
principle,  therefore,  is  that  the  neutral  or  enemy  character  of 
a  vessel  is  determined  6y  the  flag  which  she  is  entitled  to  fly. 
It  is  a  simple  rule  which  appears  satisfactorily  to  meet  the 
special  case  of  ships,  as  distinguished  from  that  of  other  movable 
property,  and  notably  of  the  cargo.  From  more  than  one  point 
of  view,  ships  may  be  said  to  possess  an  individuality;  notably 
they  have  a  nationality,  a  national  character.  This  attribute  of 
nationality  finds  visible  expression  in  the  right  to  fly  a  flag;  it 
has  the  effect  of  placing  ships  under  the  protection  and  control 
of  the  State  to  which  they  belong;  it  makes  them  amenable  to 
the  sovereignty  and  to  the  laws  of  that  State,  and  liable  to 
requisition,  should  the  occasion  arise.  Here  is  the  surest  test  of 
whether  a  vessel  is  really  a  unit  in  the  merchant  marine  of  a 
country,  and  here  therefore  the  best  test  by  which  to  decide 
whether  her  character  is  neutral  or  enemy.  It  is,  moreover 
preferable  to  rely  exclusively  upon  this  test,  and  to  discard  all 
considerations  connected  with  the  personal  status  of  the  owner." 

The  flag  which  these  vessels  were  entitled  to  fly  at  the  time 
of  their  seizure  was  the  German  flag,  and  they  could  not  at  that 
time,  if  they  ever  could  during  the  war,  have  the  right  to  fly  the 
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British  flag.  Therefore,  if  there  were  no  other  point  in  this  case, 
I  think  the  fact  that  these  vessels  were  flying  the  German  flag  is 
enough  to  make  them  proper  subjects  of  seizure  as  prize. 

The  second  head  under  which  the  case^  may  be  dealt  with 
is  one  which  has  been  discussed  at  the  Bar  on  both  sides,  as 
to  whether  these  transfers  were  made  bona  fide,  and  I  have 
come  to  the  conclusion  that  they  were  not.  If  it  were  necessary 
to  decide  the  point — I  do  not  think  it  is,  since  if  the  transfer 
was  incomplete  that  is  sufficient  answer — I  could  not  bring 
myself  to  believe  it  was  a  bona  fide  transfer  of  the  ownership. 
It  was  hardly  more  than  this :  "  We  understand  you  over  there, 
and  you  understand  us  over  here;  our  companies  are  mutually 
connected.  We  in  Germany  own  nine-tenths  of  the  shares  in 
the  British  company;  if  war  breaks  out,  whoever  the  belligerent 
is,  let  these  ships  be  called  British  ships."  I  think  that  is  the 
real  substance  of  the  transaction.  Apart  from  that,  much  more 
is  needed  to  transfer  a  vessel  in  transit  when  war  has  been 
declared,  or  even  when  war  is  imminent,  than  was  done  in 
these  cases. 

These  matters,  naturally,  have  often  been  considered  in  the 
Prize  Courts,  but  I  will  only  refer  to  two  cases  dealing  with 
this  question  of  the  transfer  of  property  yvhen  the  ship  is  on 
the  high  seas.  The  first  case  deals  with  the  principle  generally, 
although  it  affects  cargo,  and  not  the  ship.  This  is  The  Jan 
Frederick  [180^1  (5  C.  Rob.  128;  1  Eng.  P.O.  434),  in  which 
Lord  Stowell  said :  "  That  a  transfer  may  take  place  in  transitu, 
has,  I  have  already  observed,  been  decided  in  two  or  three  cases, 
where  there  had  been  no  actual  war,  nor  any  prospect  of  war, 
mixing  itself  with  the  transaction  of  the  parties :  But  in  time 
of  war  this  is  prohibited  as  a  vicious  contract;  being  a  fraud 
on  belligerent  rights,  not  only  in  the  particular  transaction,  but 
in  the  great  facility  which  it  would  necessarily  introduce,  of 
evading  those  rights  beyond  the  possibility  of  detection.  It  is  a 
road  that,  in  time  of  war,  must  be  shut  up ;  for  although  honest 
men  might  be  induced  to  travel  it  with  very  innocent  intentions, 
the  far  greater  proportion  of  those  who  passed,  would  use  it 
only  for  sinister  purposes,  and  with  views  of  fraud  on  the  rights 
of  the  belligerent.  This,  however,  is  not  a  contract  made  in 
time  of  war;  and  therefore  an  important  question  is  raised. 
Whether  the  contemplation  of  war  would  have  the  same  effect 
in  vitiating  these  contracts  as  actual  war?     It  cannot  be  said 
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that  all  engagements  in  the  proximity  of  war,  into  which  the 
speculation  of  war  might  enter,  as  for  instance,  with  regard  to 
the  price,  would  therefore  be  invalid.  The  contemplation  of  war 
is  undoubtedly  to  be  taken  in  a  more  restricted  sense.  But  if 
the  contemplation  of  war  leads  immediately  to  the  transfer,  and 
becomes  the  foundation  of  a  contract,  that  would  not  otherwise 
be  entered  into  on  the  part  of  the  seller;  and  this  is  known  to 
be  so  done,  in  the  understanding  of  the  purchaser,  though  on 
his  part  there  may  be  other  concurrent  motives,  as  in  the  case 
of  The  Rendsborg  [1802]  (4  C.  Rob.  121),  such  a  contract 
cannot  be  held  good,  on  the  same  principle  that  applies  to  invali- 
date a  transfer  in  transitu  in  time  of  actual  war.  The  motive  may 
indeed  be  difficult  to  be  proved — but  that  will  be  the  difficulty  of 
particular  cases :  Supposing  the  fact  to  be  established,  that  it  is 
a  sale  under  an  admitted  necessity,  arising  from  a  certain 
expectation  of  war;  that  it  is  a  sale  of  goods  not  in  the  possession 
of  the  seller,  and  in  a  state  where  they  could  not,  during  war, 
be  legally  transferred,  on  account  of  the  fraud  on  belligerent 
rights;  I  cannot  but  think  that  the  same  fraud  is  committed 
against  the  belligerent,  not  indeed  as  an  actual  belligerent,  but 
as  one  who  was,  in  the  clear  expectation  of  both  the  contracting 
parties,  likely  to  become  a  belligerent,  before  the  arrival  of 
the  property,  which  is  made  the  subject  of  their  agreement. 
The  nature  of  both  contracts  is  identically  the  same,  being 
equally  to  protect  the  property  from  capture  of  war — not  indeed 
in  either  case  from  capture  at  the  present  moment  when  the 
contract  is  made,  but  from  the  danger  of  capture,  when  it  was 
likely  to  occur.  The  object  is  the  same  in  both  instances,  to 
afford  a  guarantee  against  the  same  crisis:  In  other  words,  both 
are  done  for  the  purpose  of  eluding  a  belligerent  right,  either 
present  or  expected.  Both  contracts  are  framed  with  the  same 
animo  fraudandi,  and  are,  in  my  opinion,  justly  subject  to 
the  same  rule." 

It  is  quite  clear  from  the  facts  of  the  present  case  and  from 
what  appears  in  the  correspondence,  that  the  origin  of  this 
transaction,  which  is  said  to  have  amounted  to  a  transfer  of  the 
ships,  was  a  desire  to  defeat  the  right  of  belligerents  when  war, 
which  was  then  imminent,  became  an  actual  fact,  as  it  did  a 
few  hours  afterwards.  The  passage  which  I  have  read  from  the 
judgment  of  Lord  Stowell  is  therefore  as  apt  as  it  could  possibly 
be  to  the  circumstances  of  this  case. 
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In  the  next  case,  The  Baltica  (11  Moore  P.C.  141;  2  Eng. 
P.C.  628),  the  subject-matter,  as  I  have  said,  was  not  the  cargo, 
but  the  ship  itself.  The  decision  in  this  case  was  that  the  sale 
was  valid,  but  the  general  principles  are  fully  dealt  with  by 
Lord  Kingsdown  (then  the  Right  Hon.  T.  Pemberton  Leigh)  in 
his  judgment.  He  said :  "  The  general  rule  is  open  to  no  doubt. 
A  neutral  while  a  war  is  imminent,  or  after  it  has  commenced, 
■  is  at  liberty  to  purchase  either  goods  or  ships  (not  being  ships 
of  war)  from  either  belligerent,  and  the  purchase  is  valid, 
whether  the  subject  of  it  be  lying  in  a  neutral  port  or  in  an 
enemy's  port.  During  a  time  of  peace,  without  prospect  of  war, 
any  transfer  which  is  sufficient  to  transfer  the  property  between 
the  vendor  and  vendee,  is  good  also  against  a  captor,  if  war 
afterwards  unexpectedly  break  out.  But,  in  case  of  war,  either 
actual  or  imminent,  this  rule  is  subject  to  qualification,  and  it  is 
settled  that  in  such  case  a  mere  transfer  by  documents  which 
would  be  sufficient  to  bind  the  parties,  is  not  sufficient  to  change 
the  property  as  against  captors,  as  long  as  the  ship  or  goods 
remain  in  transitu.  With  respect  to  these  principles,  their 
Lordships  are  not  aware  that  it  is  possible  to  raise  any  con- 
troversy; they  are  the  familiar  rules  of  the  English  Prize  Courts, 
established  by  all  the  authorities,  and  are  collected  and  stated, 
principally  from  the  decisions  of  Lord  Stowell,  by  Mr.  Justice 
Story,  in  his  "  Notes  on  the  Principles  and  Practice  of  Prize 
Courts,'  a  work  which  has  been  selected  by  the  British  Govern- 
ment for  the  use  of  its  naval  officers,  as  the  best  code  of 
instruction  in  the  Prize  Law.  The  passages  referred  to,  are  to 
be  fpund  in  pp.  63,  6^,  of  that  work.  The  only  question  of  law 
which  can  be  raised  in  this  case,  is  not  whether  a  transfer  of  a 
ship  or  goods  in  transitu,  is  ineffectual  to  change  the  property, 
as  long  as  the  state  of  transitus  lasts;  but  how  long  that  state 
continues,  and  when,  and  by  what  means,  it  is  terminated." 

Lord  Kingsdown  then  discusses  the  grounds  on  which  the 
principle  is  based,  and  says  :  "  There  seem  to  be  but  two  possible 
grounds  of  distinction.  The  one  is,  that  while  the  ship  is  on 
the  seas,  the  title  of  the  vendee  cannot  be  completed  by  actual 
delivery  of  the  vessel  or  goods;  the  other  is,  that  the  ship  and 
goods  having  incurred  the  risk  of  capture  by  putting  to  sea, 
shall  not  be  permitted  to  defeat  the  inchoate  right  of  capture 
by  the  belligerent  Powers,  until  the  voyage  is  at  an  end.  The 
former,  however,  appears  to  be  the  true  ground  on  which  the 
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rule  rests.  Such  transactions  during  war,  or  in  contemplation 
of  war,  are  so  likely  to  be  merely  colourable,  to  be  set  up  for 
the  purpose  of  misleading,  or  defrauding  captors,  the  difficulty 
of  detecting  such  frauds,  if  mere  paper  transfers  are  held 
sufficient,  is  so  great,  that  the  Courts  have  laid  down  as  a 
general  rule,  that  such  transfers,  without  actual  delivery,  shall 
be  insufficient;  that  in  order  to  defeat  the  captors,  the  possession, 
as  well  as  the  property,  must  be  changed  before  the  seizure.  It  • 
is  true  that,  in  one  sense,  the  ship  and  goods  may  be  said  to  be 
in  transitu  till  they  have  reached  their  original  port  of  destina- 
tion; but  their  Lordships  have  found  no  case  where  the  transfer 
was  held  to  be  inoperative  after  the  actual  delivery  of  the 
property  to  the  owner." 

It  is  admitted  in  the  present  case  that  there  was  no  delivery 
of  the  ships;  in  fact,  the  captains  on  the  vessels  did  not  know 
anything  about  the  sale,  and  no  instructions  were  received, 
apparently,  by  them  from  the  alleged  purchasers  in  London  until 
the  ships  had  been  seized,  and  the  captains,  apparently,  had 
been  interned.  I  have  stated  the  principles  which  apply.  I 
need  not  go  into  the  details  of  the  case  to  point  out  that  nothing 
was  arranged  as  to  when  the  purchase  money  was  to  be  paid,  as 
to  when  the  conipletion  was  to  take  place;  and  indeed  it  is  not 
shewn  that  any  satisfactory  arrangement  was  made  by  the 
English  company  that  they,  and  not  the  person  who  is  said  to 
have  bought  the  vessels  (Mr.  Gunther),  should  become  the 
purchasers. 

I  have  referred  to  article  57  of  the  Declaration  of  London, 
which  deals  with  the  effect  of  the  flag.  I  will  now  consider 
shortly  the  views  adopted  in  the  Declaration  of  London  as  to 
what  was  the  law  of  nations  as  regards  the  transfer  of  an  enemy 
vessel  to  a  neutral  flag.  There  are  two  articles  in  the  Declaration 
of  London,  one  dealing  with  a  transfer  effected  before,  and  the 
other  with  a  transfer  effected  after,  the  outbreak  of  hostilitie 
Article  55  provides :  "  The  transfer  of  an  enemy  vessel  to  ■• 
neutral  flag,  effected  before  the  outbreak  of  hostilities,  is  valid, 
unless  it  is  proved  that  such  transfer  was  made  in  order  to 
evade  the  consequences  to  which  an  enemy  vessel,  as  such,  is 
exposed.  There  is,  however,  a  presumption,  if  the  bill  of  sale 
is  not  on  board  a  vessel  which  has  lost  her  belligerent  nationality 
less  than  sixty  days  before  the  outbreak  of  hostilities,  that  the 
transfer  is  void.     This  presumption  may  be  rebutted.     Where 
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the  transfer  was  eSected  more  than  thirty  days  before  the 
outbreak  of  hostilities,  there  is  an  absolute  presumption  that  it 
is  valid  if  it  is  unconditional,  complete,  and  in  conformity  with 
the  laws  of  the  countries  concerned,  and  if  its  effect  is  such  that 
neither  the  control  of,  nor  the  profits  arising  from  the  employ- 
ment of,  the  vessel  remain  in  the  same  hands  as  before  the 
transfer.  If,  however,  the  vessel  lost  her  belligerent  nationality 
less  than  sixty  days  before  the  outbreak  of  hostilities,  and  if  the 
bill  of  sale  is  npt  on  board,  the  capture  of  the  vessel  gives  no 
right  to  damages." 

Article  56  provides :  "  The  transfer  of  an  enemy  vessel  to  a 
neutral  flag,  effected  after  the  outbreak  of  hostilities,  is  void 
unless  it  is  proved  that  such  transfer  was  not  made  in  order  to 
evade  the  consequences  to  which  an  enemy  vessel,  as  such,  is 
exposed.  There,  however,  is  an  absolute  presumption  that  a 
transfer  is  void :  (1)  If  the  transfer  has  been  made  during  a 
voyage  or  in  a  blockaded  port.  (2)  If  a  right  to  purchase  or 
recover  the  vessel  is  reserved  to  the  vendor.  (3)  If  the  require- 
ments of  the  municipal  law  governing  the  right  to  fly  the  flag 
under  which  the  vessel  is  sailing,  have  not  been  fulfilled." 

Apart  from  the  Declaration  of  London,  and  whatever 
alteration  that  may  make  in  the  law  of  nations,  these  artificial 
periods  of  time  which  have  been  agreed  upon  by  the  various 
nations — namely,  thirty  and  sixty  days — cannot  be  fotind  in  any 
decision  of  any  particular  Prize  Court  belonging  to  any  country. 
They  are  conventional  periods.  I  refer,  however,  to  articles  55 
and  56  to  shew,  first,  that  the  basis  of  the  whole  thing  must  be 
that  the  transfer  was  not  made  in  order  to  avoid  the  consequences 
to  which  the  enemy  vessel  supposed  to  be  transferred  might  be 
exposed  by  the  action  of  any  belligerent;  and  secondly,  that  in 
any  event,  even  after  a  lapse  of  time  like  thirty  days,  the 
transaction  must  have  been  completed  not  merely  by  letters  and 
telegrams  passing,  but  by  formal  documents  necessary  to 
complete  the  title  being  executed.  In  this  case  there  is  an 
absence  of  any  such  documents. 

I  have  come  to  the  conclusion,  therefore,  without  any  doubt, 
that  this  alleged  transfer  was  not  valid,  and  that,  notwithstanding 
the  transactions  which  took  place  between  the  two  companies 
or  the  two  directors,  these  ships  remain,  for  all  purposes 
connected  with  the  Prize  Court,  German  ships.  Inasmuch  as 
counsel  for  the  claimants  argued  the  point,  I  will  just  notice  in 
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passing  that  the  provisions  as  to  when  property  passes,  which 
are  very  difficult  to  determine  when  dealing  with  municipal  law, 
are  not  regarded  as  being  anything  like  conclusive,  or  indeed 
are  hardly  looked  upon  at  all,  when  a  Prize  Court  is  determining 
what  the  character  of  a  vessel  was  at  a  particular  time.  It  is 
quite  clear  in  many  cases  that  both  ships  and  the  cargoes  of 
ships  which  might  very  well  be  said  to  pass  under  municipal 
law  would  be  subject  to  seizure  and  capture  under  prize  law. 
These  technicalities,  as  regards  the  passing  of  property,  have 
not  been  allowed  to  bind  the  Prize  Courts.  They  have  been 
treated  rather  as  gossamer,  which  can  be  brushed  aside,  and 
the  Prize  Court  regards  the  essential  qualities  of  any  transaction, 
and  tries  to  arrive  at  the  realities  of  the  case. 

The  third  aspect  of  the  case  which  I  will  mention,  but  upon 
which  I  am  not  called  upon  to  pronounce  any  decision,  is  this. 
It  must  not  be  assumed,  even  supposing  I  were  in  favour  of 
the  claimants  on  the  first  two  points — that  is  to  say,  even  if  the 
English  company  became  the  purchasers — that  I  should  decide 
that  this  ship  was  immune  from  seizure. 

The  two  companies,  German  and  English,  were  most 
intimately  connected.  The  English  company  consisted  of  only 
five  shareholders.  They  were  Mr.  Rudolph  Schrader  (the 
director  in  Germany,  who  affected  to  sell  the  ships)  and  his  wife, 
Mr.  Gunther  and  his  wife,  and  the  German  company  itself,  which 
owned  4,500  shares  out  of  the  5,001  shares  of  the  English 
company ;  that  is  to  say,  nine  out  of  every  ten  shares  were  owned 
by  the  German  company,  and  there  was  not  a  single  shareholder 
in  the  English  company  of  British  nationality.  In  fact,  they 
are  all  citizens  of  the  German  State. 

The  policy  of  our  municipal  law  is  that  no  alien  can  own 
any  share  in  a  British  ship.  That  is  provided  by  the  Merchant 
Shipping  Act,  1894.  No  doubt  it  is  the  case  that  a  company 
registered  in  this  country  under  the  Companies  Acts  is  a  separate 
entity,  and  such  a  company  can  own  a  ship.  Whether  a  company 
consisting  entirely  of  aliens  can  own  a  British  ship,  is  a  question 
which  probably  has  never  arisen,  and  which  has  never,  therefore, 
been  decided.  I  am  not  sitting  here  dealing  with  municipal  law 
to-day,  and  therefore  I  am  not  called  upon  to  decide  that 
question;  but  I  do  not  want  it  to  be  assumed  that  the  Prize 
Court  could  not  say,  looking  at  the  realities  of  this  thing,  that, 
even  if  the  transfer  had  been  completed,  and  if  the  shareholders 
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in  the  British  company  had  become  the  purchasers,  these  vessels 
ought  not  to  be  regarded  as  German  ships.  I  am  not  deciding 
that  question,  but  inasmuch  as  the  matter  has  been  discussed 
I  have  thought  it  desirable  to  express  the  view  that  I  take  upon 
the  point. 

In  the  result  the  claim  of  this  company  must  be  rejected,  and 
I  make  an  order,  as  in  The  Chile  [f 9?i]  (ante,  p.  1 ;  84  L.  J. 
P.  1;  [1914]  P.  212),  for  the  detention  of  these  ships,  the  Tommi 
and  the  Rothersand. 

Bateson,  K.C. — I  ask  that  the  freight  of  the  Rothersand,  in 
the  hands  of  the  collector  of  Customs,  shbuld  be  paid  into 
Court. 

Sir  Samuel  Evans  (The  President). — Yes. 


Solicitors — Treasury   Solicitor,    for   Procurator-General ;   W.    R.    J. 
Hickman,  for  claimants. 

[Beported  by  Arthur  Fritchard,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President).    Oct.  7,  26,  29,  1914: 

THE  BERLIN. 

Prize  Court — Deep-sea  Fishing  Vessel — Exemption  from 
Capture — Coast  Fishing  Vessel — Hague  Conference,  1907, 
Convention  No.  XI.  art.  3 — Practice — Legal  Evidence  of  Capture 
—Other  Evidence— Prize  Court  Rules,  1914,  Order  XV. 
rules  1,  2  (e). 

An  enemy  vessel,  which  is  shewn  by  her  size,  equipment,  and 
voyage  to  be  a  deep-sea  fishing  vessel  engaged  in  a  commercial 
enterprise  which  forms  part  of  the  trade  of  the  enemy  country, 
is  not  within  the  category  of  coast  fishing  vessels,  so  as  to  be 
exempt  from  capture,  but  is  good  prize. 

The  commander  of  one  of  His  Majesty's  ships  who  cannot 
take  a  captured  vessel  into  port,  or  put  a  prize  crew  on  board, 
ought  to  enter  the  time  and  place  of  capture  in  the  vessel's  log, 
or  make  a  declaration  in  the  presence  of  the  vessel's  master,  so 
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as  to  provide  direct  legal  evidence  thereof.  But  in  the  absence 
of  such  evidence,  the  Court  can  act  on  other  evidence  or  reliable 
information,  and  draw  inferences  therefrom  under  the  Prize 
Court  Rules,  1914,  Order  XV.  rules  I,  2  (e). 

The  Berlin  was  a  German  fishing  vessel,  and  her  description 
and  the  circumstances  of  her  capture  are  stated  in  the  judgment. 
The  evidence  before  the  Court,  besides  the  ship's  papers  which 
proved  the  nationality  of  the  vessel,  consisted  of  an  affidavit  by 
the  chief  officer  of  Customs  at  Wick  and  a  translation  of  the  log. 
It  appeared  from  the  affidavit  of  the  chief  officer  of  Customs  at 
Wide  that  the  mate  of  the  steamship  Ailsa  had  sent  for  him  to 
his  office  at  6.30  a.m.  on  August  6,  and  had  stated  to  him  that, 
when  the  Ailsa  was  ninety  to  ninety-five  miles  E.S.E.  of  Wick, 
she  was  requested  by  one  of  His  Majesty's  ships  to  take  the 
captured  Berlin  to  Wick.  A  confidential  report  made  to  the 
Admiralty,  and  shewing  that  the  time  of  capture  was  11.30  a.m. 
on  August  5,  was  disclosed  to  the  Court,  but  was  not  otherwise 
made  public.  The  case  came  before  the  Court  on  October  7 
in  the  first  instance,  and  then  stood  over  for  some  further 
evidence. 

Oct.  26,  1914.— Arihur  Pritchard,  for  the  Procurator- 
General. — The  Court  may  act  on  such  evidence  of  the  capture 
as  it  may  admit— Prize  Court  Rules,  1914,  Order  XV.  rules  1, 
2  (e).  The  Berlin  is  enemy  property,  and  no  claimant  has 
appeared.  The  only  ground  which  could  be  suggested  for 
exemption  of  this  vessel  from  capture  would  be  in  connection 
with  coast  fishing.  This  ground  of  exemption  is  formulated  in 
article  3  of  Convention  No.  XI.  of  The  Hague  Conference,  1907, 
but  though  that  Convention  was  signed  by  Great  Britain  and 
Germany,  it  was  not  signed  by  all  the  belligerents  in  this  war, 
and  therefore,  by  article  9,  its  provisions  do  not  apply  in  this 
war.  Even  if  it  applied,  the  Berlin  was  not  a  vessel  "  employed 
exclusively  in  "  (or,  as  it  has  been  better  translated,  "  destined 
exclusively  for")  "coast  fishing,"  as  is  shewn  by  the  places 
where  she  had  been  fishing  and  the  depths  of  water,  and  by  her 
equipment  for  salting  the  herrings  in  barrels,  and  by  her  size 
and  build.  Also,  she  was  fishing  for  herrings,  and  the  coast 
of  Scotland  was  the  only  coast  at  all  near,  but  her  fishing  did 
not   approach   "the   coasts   of   Scotland,"   because   that   means 
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within  three  miles  from  the  mainland  or  adjacent  islands — 
Herring  Fisheries  (Scotland)  Act,  1867  (30  &  31  Vict.  c.  52), 
s.  11.  Vessels  engaged  in  deep-sea  fishing,  as  the  Berlin  was, 
are  liable  to  capture  by  the  prize  law  of  Great  Britain  and  other 
nations — Hall's  International  Law  (6th  ed.),  p.  447;  Westlake's 
International  Law,  Part  II.  "War,"  p.  155;  and  by  the  prize 
law  of  Germany — Holtzendorff,  Handbuch  des  Volkerrechls, 
vol.  4,  p.  585  ("  Schiffe,  welche  grosse  Fischerei  betreiben, 
unterliegen  der  Wegnahme  wie  Handelschiffe  " — Vessels  which 
are  engaged  in  deep-sea  fishing  are  liable  to  capture,  like 
trading  vessels).  In  The  Paquete  Habana;  The  Lola  [WOO] 
(175  U.  S.  677;  189  U.  S.  453;  Pitt  Cobbett's  Leading  Cases  on 
International  Law,  Part  I.  p.  1),  after  a  full  review  of  the 
authorities,  it  is  stated  that  the  exemption  has  not  been  extended 
"  to  ships  or  vessels  employed  on  the  high  sea  in  taking  whales 
or  seals,  or  cod  or  other  fish  which  are  not  brought  fresh  to 
market,  but  are  salted  or  otherwise  cured  and  made  a  regular 
article  of  commerce  " ;  so  that  the  Berlin  is  not  within  the  exemp- 
tion. In  English  prize  law  an  exemption,  even  of  small  fishing 
vessels,  has  been  held  to  be  a  rule  of  comity  only,  and  not  of 
decision — The  Young  Jacob  and  Johanna  [1798]  (1  0.  Rob.  20). 

Cur.  adv.  vult. 

Oct.  29. — Sir  Samuel  Evans  (The  President). — The  Grown 
asks  for  the  condemnation  of  the  sailing  ship,  the  Berlin,  and  her 
cargo  as  enemy  property.  No  claim  has  been  made  in  respect 
,  thereof.  It  is  nevertheless  necessary  to  investigate  the  facts, 
and  particularly  to  ascertain  whether  by  International  Law  the 
ship  is  immune  from  capture  as  a  fishing  vessel.  The  Berlin, 
as  appeared  from  the  ship's  papers,  was  a  German  fishing 
cutter  of  110  metric  tons,  built  in  1892,  and  manned  by  a  crew 
of  fifteen  hands.  She  belonged  to  the  port  of  Emden,  and  was 
owned  by  the  Emden  Herring  Fishing  Co.  of  Emden.  She  had 
on  board  three  hundred  and  fifty  empty  barrels,  one  hundred 
barrels  of  salt,  fifty  barrels  of  cured  herrings,  and  ship's  stores 
in  fifteen  barrels.  She  carried  one  boat  and  had  two  drifts  of 
nets,  consisting  of  forty-two  and  forty-three  nets  each  drift,  two 
bush  ropes,  and  a  small  steam  boiler' and  capstian.  The  vessel, 
as  appeared  from  her  log,  had  been  on  a  fishing  voyage  in  the 
North  Sea  for  a  considerable  time.  From  July  27  onwards  she 
had     been    catching    herrings,     fishing    in    latitudes    between 
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55  degrees  and  58  degrees  30  minutes  north,  and  in  longitudes 
between  1  degree  east  or  west,  and  in  depths  of  from  66  to 
148  metres.  Her  position  on  August  1  and  2,  as  given  in  her 
log,  was  latitude  55  degrees  35  minutes  north,  and  longitude 
0  degrees  32  minutes  east,  and  on  August  4  and  5,  latitude 
58  degrees  28  minutes  north,  and  longitude  0  degrees  33  minutes 
east.  She  was  at  these  times,  therefore,  far  out  in  the  North 
Sea,  at  distances  100  miles,  more  or  less,  from  the  nearest  coast 
—namely,  Great  Britain— and  500  miles,  more  or  less,  from  her 
home  port,  and  from  the  German  coast. 

She  was  brought  into  the  port  of  Wick  in  the  early  morning 
of  August  6  by  the  steamship  Ailsa,  and  given  into  the  possession 
of  the  chief  officer  of  Customs,  who  detained  her  as  prize 
captured  at  sea. 

There  was  no  direct  evidence  in  the  legal  sense,  as  used  in 
our  municipal  Courts  of  law,  of  her  capture  by  one  of  His 
Majesty's  ships  or  of  the  place  or  time  of  her  capture.  It  was 
reported  to  the  officer  of  the  steamship  Ailsa  that  she  had  been 
captured  by  H.M.S.  Princess  Royal,  and  by  him  that  she  was 
handed  over  by  the  commander  to  the  Ailsa  to  be  taken  into 
Wick  Harbour.  I  saw  a  confidential  report  of  the  capture  made 
in  the  course  of  his  official  duty  by  the  commander  of  H.M.S. 
Princess  Royal,  and  it  appeared  that  the  exigencies  of  war 
rendered  it  necessary  for  him  to  request  the  Ailsa  to  take  the 
captured  vessel  to  Wick  harbour  on  his  behalf.  It  appeared 
also  that  the  capture  took  place  at  11.30  a.m.  on  August  5.  I 
should,  apart  from  this,  have  presumed  that  the  capture  was  not 
made  until  after  war  was  declared  on  August  4  (11  p.m.).  When 
the  capture  took  place  the  vessel  was  in  the  North  Sea  in  the 
position  which  I  have  approximately  stated. 

It  would  have  been  advisable,  inasmuch  as  His  Majesty's  ship 
was  unable  to  take  the  captured  vessel  to  port,  or  to  put  a  prize 
crew  upon  her  for  the  purpose,  for  the  commander  to  enter  the 
time  and  place  of  capture  in  the  vessel's  log,  or  to  make  a 
declaration  in  the  presence  of  the  vessel's  master,  lest  objection 
might  be  made  of  the  absence  of  direct  legal  evidence.  But 
fortunately,  in  this  Court,  I  am  entitled  to  act  upon  other 
evidence  or  reliable  information,  and  to  draw  inferences  there- 
from, upon  which  the  Court  may  think  it  safe  and  just  to  act. 
Eminent  Judges  (among  them  Lord  Russell  of  Killowen)  have 
commented  upon  the  strict  technicalities  of  some  of  the  rules  of 
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evidence  in  our  Courts  of  law;  and  admirable  and  wholesome 
as  they  are  in  the  main,  it  would  appear  that  some  of  them  tend 
to  shut  out  facts  which  might  with  advantage  to  the  course  of 
justice  be  made  known  to  the  Court.  However  this  may  be,  the 
Prize  Court  is  not  bound  by  such  confining  fetters  as  our 
municipal  Courts.  Upon  this  subject  Dr.  Lushington  laid  down 
the  practice  as  follows : 

"  With  regard  to  the  evidence  to  be  produced  in  the  Admiralty 
Courts  with  respect  to  blockades,  and  indeed  I  may  say  all  other 
questions  of  prize,  I  believe  the  practice  to  have  been,  not  to 
entertain  objections  to  the  admissibility  of  the  evidence  offered, 
but  to  receive  all  that  might  be  tendered;  and  certainly  we 
have  in  this  case  the  licence  of  evidence  of  every  kind  and 
description  which  could  be  well  offered  to  the  consideration  of 
the  Court. 

"  I  apprehend  that  this,  so  far  as  I  know,  the  universal 
practice  of  the  Court  was  adopted  for  several  reasons.  First, 
because  the ,  Prize  Court  being,  not  a  municipal  Court,  but  a 
Court  for  the  administration  of  public  law,  was  not  restrained, 
with  regard  to  evidence,  by  those  rules  which  are  applicable  to 
questions  of  municipal  law. 

"  Secondly,  it  would  be  most  difficult,  even  if  possible,  to 
have  laid  down  any  rules  of  evidence ;  because  this  Court,  having 
to  concern  itself  with  the  transactions  of  various  nations,  could 
never  construct  a  code  in  conformity  with  all  their  various  rules, 
and  consequently  injustice  might  be  done  by  excluding  in 
transactions  in  which  they  were  interested,  proofs  recognised 
by  themselves. 

"  Thirdly,  because  of  the  extreme  difficulty  of  procuring  what 
we  are  accustomed  to  call  the  best  evidence,  when  such  evidence 
is  to  be  obtained  from  distant  countries. 

"  Fourthly,  because,  though  the  Court  may  receive  all,  it  will 
form  its  own  judgment  according  to  the  circumstances  of  the 
case,  of  the  weight  to  be  attributed  to  each  species  of  evidence, 
and  is  not  supposed  to  be  liable  to  the  error  of  giving  undue 
importance  to  any  evidence,  merely  because  it  does  not  exclude 
it"— The  Fra^ciska  [1855]  (Spinks,  111,  137;  2  Eng.  P.C.  346, 
394). 

I  have, stated  the  conclusions  of  fact  to  which  I  have  come  in 
the  present  case.  The  question  now  remains  whether  such  a 
vessel  is  immune  from  capture  as  a  coast  fishing  vessel. 
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The  history,  up  to  the  year  1899,  of  the  varying  practices  in 
this  and  other  countries  of  exempting  from  capture  in  war  vessels 
engaged  in  coast  fishing,  has  been  given  in  the  Supreme  Court 
of  the  United  States  of  America  in  The  Paquete  Habana;  The 
Lola  [1900]  (175  U.S.  677;  189  U.S.  453;  Pitt  Cobbeli's 
Leading  Cases  on  International  Law,  Part  I.  p.  1).  The  judg- 
ment of  the  Court  was  delivered  by  Mr.  Justice  Gray.  It  is  full 
of  research,  learning,  and  historical  interest. 

As  such  an  elaborate  and  complete  risum^  is  available  in 
that  judgment,  it  would  be  a  work  of  supererogation  for  me  to 
attempt  to  perform  a  similar  task.  The  conclusions  stated  by 
Mr.  Justice  Gray,  which  form  the  judgment  of  the  majority  of 
the  Supreme  Court  (175  U.S.,  at  p.  708),  were  as  follows: 
"  This  review  of  the  precedents  and  authorities  on  the  subject 
appears  to  us  abundantly  to  demonstrate  that  at  the  present 
day,  by  the  general  consent  of  the  civilized  nations  of  the  world, 
and  independently  of  any  express  treaty  or  other  public  act, 
it  is  an  established  rule  of  international  law,  founded  on 
considerations  of  humanity  to  a  poor  and  industrious  order  of 
men,  and  of  the  mutual  convenience  of  belligerent  States,  that 
coast  fishing  vessels,  with  their  implements  and  supplies, 
cargoes  and  crews,  unarmed,  and  honestly  pursuing  their 
peaceful  calling  of  catching  and  bringing  in  fresh  fish,  are 
exempt  from  capture  as  prize  of  war.  The  exemption,  of  course, 
does  not  apply, to  coast  fishermen  or  their  vessels,  if  employed 
for  a  warlike  purpose,  or  in  such  a  way  as  to  give  aid  or 
information  to  the  enemy ;  nor  when  military  or  naval  operations 
create  a  necessity  to  which  all  private  interests  must  give  way. 
Nor  has  the  exemption  been  extended  to  ships  or  vessels 
employed  on  the  high  seas  in  taking  whales  or  seals,  or  cod  or 
other  fish  which  are  not  brought  fresh  to  market,  but  are  salted 
or  otherwise  cured  and  made  a  regular  article  of  commerce. 
This  rule  of  international  law  is  one  which  prize  courts, 
administering  the  law  of  nations,  are  bound  to  take  judicial 
notice  of,  and  to  give  effect  to,  in  the  absence  of  any  treaty  or 
other  public  act  of  their  own  government  in  relation  to  the 
matter." 

Since  the  date  when  that  judgment  was  pronounced  the  matter 
has  been  dealt  with  by  Japan  in  its  Prize  Regulations,  and  in 
some  of  its  Prize  Court  decisions,  and  it  forms  also  the  subject 
of  one  of  The  Hague  Conventions  of  1907. 
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Article  35  of  the  Japanese  Regulations  governing  captures  at 
sea,  which  came  into  force  on  March  15,  1904,  provides  as 
follows : 

"  All  enemy  vessels  shall  be  captured.  Vessels  belonging  to 
one  of  the  following  categories,  however,  shall  be  exempted 
from  capture  if  it  is  clear  that  they  are  employed  solely  for  the 
industry  or  undertaking  for  which  they  are  intended : 

"  (1)  Vessels  employed  for  coast  fishery. 

"  (2)  Vessels  making  voyages  for  scientific,  philanthropic,  or 
religious  purposes. 

"(3)  Lighthouse  vessels  and  tenders. 

"  (4)  Vessels  employed  for  exchange  of  prisoners." 

In  the  case  of  The  Michael  [1905]  {Russian  and  Japanese 
Prize  Cases,  1913,  vol.  2,  p.  80),  heard  in  the  Japanese  Prize 
Court,'  which  related  to  what  was  alleged  to  be  a  deep-sea 
fishing  vessel,  it  was  claimed  that :  "  (5)  The  vessel,  though  a 
deep-sea  fishing  vessel,  was  not  engaged  in  traffic  forbidden  in 
time  of  war,  nor  was  she  carrying  contraband  of  war,  and 
consequently  being  harmless  should  be  released  in  accordance 
with  the  intention  which  underlies  the  exemption  from  capture 
of  small  coastal  fishing  boats."  Upon  this  the  decision  of  the 
Court  ran  as  follows  :  "  The  claimants  also  argued  that  the  vessel 
should  be  released  in  accordance  with  the  intention  underlying 
the  exemption  from  capture  of  small  coastal  fishing  boats,  but 
the  usage  of  International  Law  by  which  small  coastal  fishing 
boats  are  not  captured  arises  mainly  from  the  desire  not  to 
inflict  distress  upon  poor  people  who  are  not  connected  with  the 
war,  and  the  principle  cannot  be  extended  to  a  vessel  like  the 
Michael,  which  was  the  property  of  a  company,  and  engaged 
in  deep-sea  fishing." 

The  point  was  not  raised  in  the  Higher  Prize  (Appeal)  Court. 
Similarly,  in  The  Alexander  [1905]  (Russian  and  Japanese 
Prize  Cases,  vol.  2,  p.  86)  the  same  Court  pronounced  as  foUows : 
"  It  is  also  argued  by  the  claimants  that  the  vessel  should  be 
released  in  accordance  with  the  intention  underlying  the 
exemption  from  capture  of  small  coastal  fishing  vessels,  but  the 
usage  of  International  Law  by  which  small  coastal  fishing  vessels 
are  not  captured  arises  mainly  from  the  desire  not  to  irjflict 
distress  On  poor  people  who  are  not  connected  with  the  war, 
and  clearly  cannot  be  extended  tb  a  vessel  like  the  Alexander, 
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the  property  of  a  company  and,  moreover,  engaged  in  deep-sea 
fishing." 

Upon  appeal  one  of  the  grounds  of  appeal  was :  "  Again,  the 
reasoning  in  the  decision  appealed  from,  that  as  the  exemption 
from  capture  of  small  coastal  fishing  vessels  chiefly  arose  from 
a  desire  not  to  inflict  distress  upon  poor  people  unconnected 
with  the  war,  it  could  not  therefore  be  extended  to  a  vessel  like 
the  Alexander,  which  was  engaged  in  deep-sea  fishing,  shews 
that  the  claimants'  point  had  not  been  understood.  What  the 
claimants  desired  was  that  the  Imperial  Prize  Court  should,  in 
the  light  of  recent  developments  in  International  Law,  not  adhere 
to  old  usages,  but  create  new  precedents." 

Upon  which  the  Court  adjudged  in  somewhat  quaint  fashion 
as  follows :  "  The  appellants  also  desired'  that  a  new  precedent 
should  be  established  in  the  light  of  recent  developments  of 
International  Law  by  the  exemption  from  capture  of  a  vessel 
which,  as  in  the  present  case,  was  engaged  in  deep-sea  fishing. 
.  .  .  The  appellants'  request  that  a  new  precedent  should  be 
created  by  the  exemption  from  capture  of  a  deep-sea  fishing 
vessel  is  nothing  more  than  the  simple  expression  of  their  hopes, 
and  the  second  ground  of  the  appeal  is  therefore  also  devoid 
of  substance." 

I  do  not  propose  to  make  any  pronouncement  in  the  case 
now  before  the  Court  as  to  whether  the  German  Empire  or  its 
citizens  have  in  the  circumstances  of  this  war  the  right  to  claim 
the  benefit  of  The  Hague  Conventions.  But  in  order  to  shew 
how  the  doctrine  with  which  I  am  now  dealing  has  been  treated 
by  the  nations  with  the  progress  of  years  and  events,  I  refer 
to  article  3  of  Convention  No.  XI.  of  The  Hague  Conference,, 
1907,  which  is  as  follows  ^ 

"  Vessels  employed  exclusively  in  coast  fisheries,  or  small 
boats  employed  in  local  trade,  together  with  their  appliances, 
rigging,  tackle,  and  cargo,  are  exempt  from  capture. 

"This  exemption  no  longer  applies  from  the  moment  that 
they  take  any  part  whatever  in  hostilities. 

"  The  contracting  Powers  bind  themselves  not  to  take 
advantage  of  the  harmless  character  of  the  said  vessels  in  order 
to  use  them  for  military  purposes  while  preserving  their  peaceful 
appearance." 

In  this  country  I  do  not  think  any  decided  and  reported  case 
has  treated  the  immunity  of  such  vessels  as  a  part  or  rule  of  the 
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law  of  nations — see  The  Young  Jacob  .\nd  Johanna  (1  C.  Rob. 
20)  and  The  Liesbet  van  den  Toll  [180^]  (5  C.  Rob.  283; 
1  Eng.  P.C.  479).  But  after  the  lapse  of  a  century,  I  am  of 
opinion  that  it  has  become  a  sufficiently  settled  doctrine  and 
practice  of  the  law  of  nations  that  fishing  vessels,  plying  their 
industry  near  or  about  the  coast  (not  necessarily  in  territorial 
waters),  in  and  by  which  the  hardy  people  who  man  them  gain 
their  livelihood,  are  not  properly  subjects  of  capture  in  war  so 
long  as  they  confine  themselves  to  the  peaceful  work  which  the 
industry  properly  involves.  The  foundation  of  the  doctrine  is 
stated  in  Hall's  International  Law  (6th  ed.),  p.  446,  as  follows : 
"  It  is  indisputable  that  coasting  fishery  is  the  sole  means  of 
livelihood  of  a  very  large  number  of  families  as  inoffensive  as 
cultivators  of  the  soil  or  mechanics,  and  that  the  seizure  of 
boats,  while  inflicting  extreme  hardship  on  their  owners,  is  as 
a  measure  of  general  application  wholly  ineffective  against  the 
hostile  state." 

The  rule  is  formulated  by  Westlake  (International  Law, 
Part  II.  "  War,"  p.  155)  in  these  terms : 

"  Coast  Fisheries.  Immunity  from  capture  on  the  ground  of 
their  being  enemies  or  enemy  property,  but  not  from  capture 
and  condemnation  on  the  ground  of  breach  of  blockade,  is 
enjoyed  by  the  men,  boats  and  tackle  employed  in  coast  fisheries, 
and  their  cargoes  of  fresh  fish,  including  fish  kept  alive  by 
contrivances  on  their  way  to  market;  so  long  as  the  men  and 
boats  are  not  engaged  in  any  warlike  employment — in  which 
scouting,  exchanging  signals  with  the  forces  on  their  side,  and 
carrying  arms  would  be  included — so  long  also  as  in  the  opinion 
of  the  hostile  government  or  its  naval  commanders  concerned 
they  are  not  likely  to  be  engaged  in  any  warlike  employment." 

And  he  adds :  "  If  the  opinion  here  referred  to  is  only  that 
of  the  naval  commanders  concerned,  the  prize  court  before  which 
the  captures  are  brought  will  have  to  release  them  unless  the 
warlike  intention  of  the  captured  is  proved  to  its  satisfaction ; 
but  if  the  captures  were  made  in  pursuance  of  a  government 
order,  the  prize  court,  in  the  absence  of  anything  to  the  contrary 
in  the  constitution  of  the  country,  will  be  bound  by  such  an 
order  as  emanating  from  the  authority  under  which  it  sits." 

It  is  obvious  that,  in  the  process  of  naval  warfare  in  the 
present  day,  such  vessels  may,  without  difficulty  and  with  great 
secrecy,  be  used  in  various  ways  to  help  the  enemy.     If  they 
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are,  the  immunity  would  disappear  and  it  would  be  open  to 
the  naval  authorities  under  the  Crown  to  exclude  from  such 
immunity  all  similar  vessels,  if  there  was  reason  for  believmg 
that  6ome  of  them  were  utilised  for  aiding  the  enemy.  And 
this  seems  to  be  the  sense  in  which  the  second  paragraph  of 
article  3  of  The  Hague  Convention  referred  to'  should  be 
regarded. 

As  to  the  Berli(i,  I  am  of  opinion  that  she  is  not  within 
the  category  of  coast  fishing  vessels  entitled  to  freedom  from 
capture;  on  the  contrary,  I  hold  that,  by  reason  of  her  size, 
equipment,  and  voyage,  she  was  a  deep-sea  fishing  vessel 
engaged  in  a  commercial  enterprise  which  formed  part  of  the 
trade  of  the  enemy  country,  and  as  such  could  be  and  was 
properly  captured  as  prize  of  war.  I  therefore  decree  the 
condemnation  of  the  vessel  and  cargo,  and  order  the  sale  thereof. 


Solicitor — Treasury  Solicitor. 
[Beported  by  Arthur  Pritchard,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President).     Sept.  11,  16,  1-914. 

THE    MARIE    GLAESER. 

Prize  Court — Enemy  Vessel — Owners — Enemy  Limited  Com- 
pany— Appearance  in  Prize  Court— Shareholders— Claimants  for 
Disbursements  and  Services — Bounty  of  Crown — Mortgagees — 
Capture  at  Sea — "  Ignorant  of  the  outbreak  of  hostilities  "— 
Second  Hague  Peace  Conference,  1907,  Convention  VI.  art.  3. 

A  German  merchant  steamship,  owned  by  a  German  limited 
company  resident  in  Germany,  left  a  British  port  some  hours 
before  war  commenced  between  this  country  and  Germany,  and 
was  captured  at  sea  while  still  ignorant  of  the  outbreak  of 
hostilities.  Article  3  of  Convention  VI.  of  the  Second  Hague 
Peace  Conference,  1907,  provides  that  enemy  merchant  ships 
which  left  their  last  port  of  departure  before  the  commencement 
of  the  war,  and  are  encountered  on  the  high  seas  while  still 
ignorant  of  the  outbreak  of  hostilities,  may  not  be  confiscated. 
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but  are  merely  liable  to  be  detained,  Sc.  This  Convention  was 
signed  by  Great  Britain,  but,  when  signed  by  Germany,  article  3 
was  reserved.  As  regards  thi^  vessel — first,  on  behalf  of  the 
Crown,  a  decree  of  condemnation  as  prize  was  claimed; 
secondly,  on  behalf  of  the  owners,  it  was  contended  that  they 
were  entitled  to  appear  against  this  claim  in  the  Prize  Court, 
though  the  affidavit  filed  on  their  behalf  did  not  shew  any 
special  circumstances  entitling  them  to  appear;  thirdly,  on 
behalf  of  certain  shareholders  in  the  vessel,  and  other  claimants 
who  had  paid  disbursements  or  rendered  services  in  respect  of 
the  vessel,  it  was  contended  that  they  had  some  rights  in  the 
Prize  Court  in  respect  of  the  vessel;  fourthly,  on  behalf  of 
neutral  mortgagees  of  the  vessel,  it  was  contended  that  the 
amount  due  under  the  mortgage  should  be  paid  out  of  the 
proceeds  of  the  vessel  when  sold: — Held,  first,  that  article  3  of 
the  said  Convention  VI.  did  not  apply  in  the  circumstances, 
and  that  the  vessel  must  be  condemned  as  prize  and  not  merely 
detained;  secondly,  that  the  German  owners  had  no  right  to 
appear  in  the  Prize  Court,  as  no  special  circumstances  were 
shewn  entitling  them  to  appear;  thirdly,  that  the  shareholders, 
and  claimants  in  respect  of  disbursements,  &c.,  hdd  no  rights  in 
the  Prize  Court  in  respect  of  the  vessel,  but  could  only  apply 
to  the  bounty  of  the  Crown;  and  fourthly,  after  a  full  review  of 
the  authorities,  that  the  claim  of  the  mortgagees  must  be  ' 
rejected. 

Claim  for  condemnation  of  ship  as  prize. 

The  German  steamship  Marie  Glaeser  (Albert  Schroder, 
master),  1,317  tons  gross,  of  the  port  of  Rostock  in  Germany, 
owned  by  a  German  company  of  Rostock  with  limited  liability, 
bound  from  Rristol  to  Archangel  in  ballast,  left  Bristol  on 
August  1,  1914,  and  put  into  Barry  on  August  4.  She  left  the 
same  day  before  11  p.m.,  when  war  was  declared  as  existing 
between  Great  Britain  and  Germany;  and  on  August  5,  while 
still  ignorant  of  the  outbreak  of  hostilities,  she  was  captured  at 
sea  by  His  Majesty's  cruiser  Gibraltar,  and  was  sent  in  with  a 
prize  crew  on  board  to  Glasgow.  A  writ  was  issued  by  the 
Procurator-General,  claiming  condemnation  of  the  ship  as  prize. 

Article  3  of  Convention  VI.  of  the  Second  Hague  Peace 
Conference,  1907,  is  as  follows :  "  Enemy  merchant-ships  which 
left  their  last  port  of  departure  before  the  commencement  of 
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the  war,  and  are  encountered  on  the  high  seas  while  still 
ignorant  of  the  outbreak  of  hostilities  may  not  be  confiscated. 
They  are  merely  liable  to  be  detained  on  condition  that  they  are 
restored  after  the  war  without  payment  of  compensation;  .  .  ." 
Great  Britain  signed  this  Convention;  but  Germany  signed  it 
under  reservation  of  article  3  and  paragraph  2  of  article  4. 

Appearances  had  been  entered  on  behalf  of  various  firms 
and  others,  as  follows:  First,  the  German  company,  claiming 
as  owners  of  the  ship;  secondly,  various  shareholders  in  the 
vessel — namely,  J.  Fry  &  Co.,  and  Albert  Glaeser,  of  Woking, 
and  Cennynck;  thirdly,  De  Eerste  Nederlandsche  Scheeps- 
verband  Maatschappij,  of  Dordrecht,  in  Holland,  mortgagees; 
fourthly,  H.  G.  Harper  &  Co.,  claiming  for  disbursements  and 
brokerage;  and  Harper,  Seed  &  Co.,  Lim.,  of  Newcastle, 
claiming  for  brokerage  and' disbursements ;  and  A.  Lutze  &  Co., 
claiming  for  necessaries. 

An  affidavit  had  been  filed  on  behalf  of  the  owners,  but  it 
did  not  shew  any  special  circumstances  which  would  entitle 
them  to  appear. 

The  Solicitor-General  (Sir  Stanley  Buckmaster,  K.C.)  and 
Ricketts,  for  the  Crown. — The  German  Empire  having  refused 
adherence  to  article  3,  the  owners  of  the  vessel  cannot  avail 
themselves  of  it.  As  regards  the  shareholders,  their  rights  in  a 
vessel  under  an  enemy  flag  are  not  to  be  considered — The 
Primus  [185^]  (Spinks,  48;  2  Eng.  P.C.  290).  The  Crown, 
however,  had  always  power  to  make  concessions  if  it  thought 
right. 

[Sir  Samuel  Evans  (The  President). — Are  these  share- 
holders in  fact  British  subjects?] 

If  it  becomes  necessary  to  enquire  into  their  true  position, 
an  enquiry  for  that  purpose  would  have  to  be  directed,  because 
it  is  plain  from  the  statements  made  that  some  of  them  at  least 
are  not  British.  As  regards  the  mortgagees,  no  such  claim 
as  theirs  has  ever  been  recognised  in  the  Prize  Court,  and 
mortgagees  are  in  a  similar  position  to  a  bottomry  bondholder. 
In  The  Tobago  [ISOJ^]  (5  C.  Rob.  218;  1  Eng.  P.C.  456)  a 
claim  on  behalf  of  British  subjects,  holders  of  a  bottomry  bond, 
was  rejected  as  an  attempt  to  carve  a  subsidiary  interest  out 
of  a  vessel  which  ran  under  the  protection  of  an  enemy  flag. 
The  question  is,  Who  owned  the  vessel?     Was  she  under  the 
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enemy  flag  or  not?  If  the  other  view  were  taken,  the  result 
might  be  that  a  vessel  under  the  enemy  flag  could  not  be 
captured,  because  the  ^hole  of  the  interest  in  it  was  held  by 
mortgagees.  As  regards  the  necessaries  and  disbursements,  no 
such  claim  could  be  enforced  in  the  Prize  Court,  but  expenses 
may  be  granted  to  these  claimants  by  the  bounty  of  the  Crown 
—The  Vrow  Sar/vh  [1803]  (1  Dodson,  355n.;  2  Eng.  P.C. 
185n.)-  That,  of  course,  would  involve  a  careful  investigation 
of  the  circumstances  and  the  character  of  the  persons  putting 
the  claims  forward. 

Lewis  Noad,  for  the  owners,  the  British  shareholders,  and 
certain  claimants  who  had  paid  disbursements  and  rendered 
services  on  account  of  the  vessel. — There  had  been  great  diffi- 
culty in  getting  proper  evidence  to  put  before  the  Court.  These 
claimants  had  endeavoured  to  get  an  adjournment,  without 
success.  If  the  Crown  should  only  ask  for  detention,  all  that 
the  interests  which  he  represented  would  seek  was  that  their 
claims  should  be  held  in  abeyance  while  the  vessel  was  detained. 

[Sir  Samuel  Evans  (The  President). — As  regards  the 
owners,  before  you  are  entitled  to  ask  for  anything,  you  must 
shew  that  you  are  entitled  to  be  here.] 

It  must  be  admitted  that  the  affidavit  on  behalf  of  the  owners 
is  faulty,  and,  as  no  instructions  can  be  obtained,  it  cannot  be 
amended.  But  an  alien  enemy  is  entitled  to  appear  in  the 
Prize  Court— The  Fenix  [185Jf]  (Spinks,  1 ;  2  Eng.  P.C.  238). 

[Sir  Samuel  Evans  (The  President). — That  case  is  against 
you.] 

[The  Solicitor-General  {Sir  Stanley  Buckmaster,  K.C.). — It 
is  plain  that  an  alien  enemy  has  no  right  to  appear.] 

As  regards  the  claims  for  necessaries  and  disbursements,  it 
is  submitted  that  the  Court  should  order  a  reference  to  the 
Registrar.     Some  of  the  claimants  are  British  subjects. 

[The  Solicitor-General  (Sir  Stanley  Buckmaster,  K.C.). — 
These  claimants  should  furnish  to  the  Crown  a  statement  of 
the  expenditure  which  they  allege  they  have  incurred,  proof 
that  it  has  been  incurred,  and  that  the  items  of  expenditure 
are  such  that  the  Crown  can  allow,  and  that  the  expenditure 
has  been  incurred  by  British  subjects.  No  doubt  the  Crown  will 
consider  such  claims  indulgently.] 

Leslie  Scott,  K.C.,  and  L.  F.  C.  Darby,  for  the  mortgagees. — 
The  mortgagees  are  a  Dutch  firm,  and  therefore  neutrals.     The 
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question  as  to  their  rigiits  is  of  great  importance,  as  this  is 
the  first  case  of  the  kind  in  the  present  war.  The  mortgage 
purports  to  have  been  made  in  1905  for  a  large  sum  of  money, 
under  terms  which  provided  for  the  liquidation  of  the  loan  by 
annual  instalments.     This  was  a  valid  German  mortgage. 

[Sir  Samuel  Evans  (The  President).— How  can  I  determine 
that?] 

It  depends  on  German  law,  which  can  be  proved  by  evidence. 
The  case  of  a  bottomry  bondholder,  as  in  The  Tobago  (5  C.  Rob. 
218;  1  Eng.  P.C.  456),  is  quite  different.  The  mortgagees  had  a 
right  to  property.  The  law  has  proceeded  further  than  in 
Lord  Stowell's  time  in  recognising  the  property  of  neutrals. 
Modern  international  usage  and  law  represent  rules  of  executive 
policy,  and  the  Prize  Court  should  apply  these  rules  in  dealing 
with  property. 

The  Solicitor-General  (Sir  Stanley  Buckmasler,  K.C.),  in 
reply. — As  regards  the  claimants  for  necessaries  and  disburse- 
ments, if  full  particulars  are  given  and  the  Crown  is  satisfied 
of  their  bona  fides  and  British  nationality  they  will  get  what 
they  ought  to  have;  but  it  may  be  right  that  they  should  have 
liberty  to  apply  to  the  Court.  The  Court  should  not,  it  is 
submitted,  order  a  reference  of  these  claims  to  the  Registrar. 
As  regards  the  mortgage  there  is  no  reference  to  it  in  the  ship's 
papers,  and  even  if  there  were  it  would  not  affect  the  principle 
that  the  Court  will  not  take  cognisance  of  private  arrangements 
with  an  enemy  owner — The  Ariel  [1857]  (11  Moore  P.C.  119; 
2  Eng.  P.C.  600),  The  Aina  (No.  1)  [185^]  (Spinks,  8;  2  Eng. 
P.C.  247),  The  Hampton  [1866]  (5  Wall.  (Amer.)  372),  The 
Rattle  [1867]  (6  Wall.  (Amer.)  498),  and  The  Carlos  F.  Roses 
[1900]  (177  U.S.  Rep.  65b).  A  mortgage  on  a  ship  sailing 
under  the  enemy's  flag  is  treated  as  a  part  interest  in  the  ship, 
and  is  not  saved  from  the  condemnation — Westlake,  International 
Law,  Part  II.  "  War  "  (ed.  1913),  pp.  169,  170. 

Sir  Samuel  Evans  (The  President). — This  vessel  is  clearly, 
according  to  the  ship's  papers,  a  German  vessel,  under  a  German 
master,  with  a  German  crew,  and  flying  the  German  flag.  She 
was  captured  at  sea  on  August  5.  A  declaration  was  made 
that  a  state  of  war  existed  between  this  country  and  Germany 
as  from  11  p.m.  on  August  4.  This  vessel  had  left  Barry 
previously,  and  it  is  admitted  that  at  the  time  of  capture  she 
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was  not  aware  that  hostilities  had  broken  out.  The  question, 
whether  and  how  far  the  provisions  of  the  Conventions  of  the . 
Second  Hague  Peace  Conference,  1907,  are  binding  upon  this 
Court,  is  one  which  is  still  undecided,  but  which  will  no  doubt 
have  to  be  decided  in  the  near  future.  But  it  is  not  necessary 
to  have  regard  to  Convention  VI.  in  this  case;  even  if  article  3 
of  that  Convention  could  have  applied,  Germany  did  not  agree 
to  it,  but  reserved  her  signature  to  it,  and  therefore  cannot  be 
entitled  to  any  benefit  under  it.  The  vessel  therefore  is  a  fit 
subject  for  condemnation,  and  there  will  be  a  decree  for  con- 
demnation, and  appraisement  and  sale  by  the  Marshal.  Various 
claims  have  been  put  forward,  and  I  will  deal  with  them  in  the 
order  in  which  they  have  been  submitted.  In  the  first  place 
an  appearance  has  been  entered  at  the  request  of  a  gentleman 
who  said  he  acted  as  agent  for  the  owners  of  the  vessel.  Now 
it  is  admitted  that  the  owners  of  the  vessel  are  German  subjects. 
The  affidavit  in  this  case  partakes  of  the  same  character  as  the 
affidavit  in  The  Chile  (ante,  p.  1).  It  is  wholly  insufficient,  as 
it  does  not  shew  or  tend  to  shew  any  circumstances  which  entitle 
an  enemy  owner  of  a  ship  to  appear  in  this  Court.  According 
to  Order  III.  rule  5  of  the  Prize  Court  Rules,  1914,  an  alien 
enemy  shall,  before  entering  an  appearance,  file  in  the  Registry 
an  affidavit  stating  the  grounds  of  his  claim.  That  does  not 
mean  an  affidavit  merely  stating  his  contentions,  but  one  shewing 
facts  which  in  the  special  circumstances  will  entitle  him  to  come 
to  the  Court  to  enter  an  appearance. 

In  The  Panaja  Drapaniotisa  [1856]  (Spinks,  336;  2  Eng. 
P.C.  560)  a  claimant  prayed  the  Court  for  time  to  admit  further 
proof  in  explanation  of  the  real  facts,  but  the  Queen's  Advocate 
opposed  the  prayer,  and  contended  for  immediate  condemnation. 
Dr.  Lushington  said :  "  The  principle  is  this :  that  to  support  a 
claim  in  the  Prize  Court  the  individual  asserting  his  claim  must 
first  shew  that  he  is  entitled  to  a  locus  standi.  No  person  to 
whom  the  character  of  enemy  attaches  can  have  such  claim, 
save  by  the  express  authority  of  the  Crown;  therefore,  to 
prevent  deception,  which  might  arise  from  the  use  of  ambiguous 
terms,  and  to  stop  claims  which  might  be  preferred  in  one 
sense  by  the  subjects  of  friendly  or  neutral  states  resident  in 
the  enemy's  country  and  carrying  on  a  trade  there,  it  has  always 
been  deemed  necessary  that  the  claimant  should  describe,  both 
affirmatively  and  negatively,  the  character  in  which  he  claims." 
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Certain  forms  of  affidavit,  which  were  then  in  use,  are  set 
out  in  the  judgment  in  that  case,  and  though  those  forms  of 
affidavit  are  no  longer  in  use  in  this  country,  the  affidavits 
which  lead  to  the  filing  or  the  enteriog  of  an  appearance  in 
prize  cases  in  this  Court  ought  to  conform  to  the  substance  of 
the  affidavits  which  were  in  vogue  in  1856.  They  ought  to  state 
clearly  what  the  position  of  the  owner  of  the  vessel  is,  what 
his  nationality  is;  and,  if  it  appears  that  he  is  an  alien  enemy, 
in  the  ordinary  course  the  circumstances  ought  to  be  stated  in 
the  affidavit,  shewing  upon  what  grounds  he  claims  to  be 
standing  in  some  character  other  than  that  of  an  alien  enemy 
for  the  purpose  of  being  heard  in  this  Court.  A  case  where 
there  were  special  circumstances  was  The  Felicity  [1819] 
(2  Dodson,  381,  at  p.  386;  2  Eng.  P.C.  233,  at  p.  236),  where 
Lord  Stowell  said,  "  In  the  present  case  it  is  contended  that 
the  hostile  character  was  disarmed  by  a  licence,  and  I  see  no 
reason  to  dispute  either  the  existence  of  the  licence,  or  its 
authority."  In  The  Troija  [185^.]  (1  Spinks,  E.  &  A.  342), 
Dr.  Lushington  said,  "  I  entertain  no  doubt  as  to  the  correct 
practice  in  ,such  cases;  it  is,  that  when  an  enemy  claims  he 
must  show  a  persona  standi  in  judicio,  the  law  being  that  an 
alien  enemy  is  not  entitled  in  any  way  to  sue  in  this  or  any 
other  Court."  Lord  Stowell  made  similar  observations  in 
The  Hoop  [1799]  (1  C.  Rob.  196,  at  p.  200;  1  Eng.  P.C.  104, 
at  p.  107) :  "  In  the  law  of  almost  every  country,  the  character 
of  alien  enemy  carries  with  it  a  disability  to  sue,  or  to  sustain 
in  the  language  of  the  civilians  a  persona  standi  in  judicio.  The 
peculiar  law  of  our  own  country  applies  this  principle  with 
great  rigour.  The  same  principle  is  received  in  our  Courts  of 
the  law  of  nations.  They  are  so  far  British  Courts  that  no  man 
can  sue  therein  who  is  a  subject  of  the  enemy,  unless  under 
particular  circumstances  that  pro  hdc  vice  discharge  him  from 
the  character  of  an  enemy,  such  as  his  coming  under  a  flag  of 
truce,  a  cartel,  a  pass,  or  some  other  act  of  public  authority 
that  puts  him  in  the  King's  peace  pro  hdc  vice.  But  otherwise 
he  is  totally  ex  lege." 

And  Mr.  Justice  Story,  Notes  on  the  Principles  and  Practice 
of  Prize  Courts,  p.  21,  says,  "  Nor  can  an  enemy  interpose  a 
claim,  unless  under  the  protection  of  a  flag  of  truce,  a  cartel, 
licence,  pass,  treaty,  or  some  other  act  of  the  public  authority 
suspending  his  hostile  character.'' 
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In  this  case  there  is  nothing  in  the  affidavit  which  tends  to 
shew  that  the  hostile  character  of  the  owners  of  the  vessel  is 
suspended  in  any  way,  nor  is  there  any  suggestion  made  by 
those  who  claim  to  appear  that  there  is  anything  in  the  nature 
of  a  licence  to  trade,  or  any  circumstances  whatever  differen- 
tiating this  alien  enemy  from  any  other  enemy  who  might  be 
affected  by  a  judgment  of  the  Prize  Court.  Therefore,  on  the 
ground  of  the  insufficiency  of  the  affidavit,  and  on  the  ground 
that  there  are  no  special  circumstances  which  can  be  shewn 
to  entitle  the  enemy  to  appear,  I  hold  that  the  appearance  ought 
not  to  stand,  and  it  will  be  struck  out. 

Other  claims  were  made  on  behalf  of  shareholders,  mort- 
gagees, and  those  who  have  made  disbursements  or  rendered 
services.  As  regards  the  shareholders,  if  they  are  enemy 
sharfeholders  their  property  must  go  with  the  capture  of  the 
vessel  in  which  they  have  put  their  money.  Not  only  is  that 
so  with  regard  to  shareholders  who  are  citizens  of  the  German 
Empire,  but  it  is  equally  so  if  they  belonged  to  this  country. 
If  a  shareholder  invests  his  money  in  taking  shares  in  a  vessel 
which  is  liable  to  capture  he  takes  that  risk.  In  the  case  of  & 
British  shareholder,  if  he  presents  his  case  to  the  Crown  for 
lenient  treatment  under  the  exercise  of  the  prerogative  of  bounty, 
that  is  another  matter.  I  have  nothing  to  do  with  that.  I  am 
here  merely  to  administer  the  law. 

What  I  have  said  as  to  the  shareholders  applies  perhaps 
with  greater  force  to  those  who  have  advanced  sums  of  money, 
or  rendered  services,  such  as  brokerage.  As  Judge  of  the 
Prize  Court,  I  cannot  allow  such  claims.  There  is  no  reason 
to  believe  that  the  Crown  will  act  with  less  generosity  than  in 
former  times,  and,  as  the  Solicitor-General  has  intimated,  if 
such  claims  are  put  forward  by  British  subjects,  and  if  they 
are  proved  to  be  bona  fide,  no  doubt  they  will  be  fairly 
considered. 

With  regard  to  the  claim  of  the  mortgagees,  their  counsel 
have  argued  that  there  is  no  decision  in  this  Court  by  my 
predecessors  against  a  claim  put  forward  by  mortgagees.  In 
deference  to  this  argument,  and  as  the  matter  affects,  no  doubt, 
many  people  in  this  country  and  abroad,  although  I  have  little 
doubt  what  my  judgment  will  be,  I  will  look  further  into  the 
matter  before  I  pronounce  judgment. 
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I  pronounce  that  this  vessel  was  properly  seized  as  prize 
and  subject  to  condemnation,  and  accordingly  I  condemn  her 
and  order  her  to  be  sold. 

The  Crown  was  given  liberty  to  apply.  Judgment  was 
reserved  as  to  the  claim  of  the  mortgagees. 

Sept.  16,  1914.— Sir  Samuel  Evans  (The  President).— This 
merchant  vessel,  belonging  to  enemy  owners,  was  captured  at 
sea  on  August  5  last  by  H.M.  cruiser  Gibraltar,  and  has  already 
been  condemned  by  the  Court  as  lawful  prize.  She  was  a 
German  vessel,  registered  at  the  port  of  Rostock,  owned  by  a 
German  limited  company,  commanded  by  a  German  master, 
and  flying  the  German  flag. 

A  claim  has  been  made  on  behalf  of  certain  mortgagees,  who 
are  neutrals — a  limited  liability  company  in  Holland.  Counsel 
who  appeared  for  them  did  not  contest  the  legality  of  the  capture 
of  the  vessel,  nor  oppose  the  judgment  of  condemnation.  The 
claim  he  put  forward  was  that  a  sufficient  sum  out  of  the 
proceeds  of  sale  of  the  prize  should  be  set  aside  to  satisfy  the 
amount  which  might  be  found  due  to  the  mortgagees,  on  the 
ground  that  they  were,  as  neutrals,  entitled  to  have  their 
property  or  interests  protected.  He  contended — first,  that  no 
case  in  the  English  Prize  Court  had  dealt  with  the  claim  of  a 
neutral  mortgagee  in  a  sense  adverse  to  the  claim  now  put 
forward;  secondly,  that  the  decisions  in  our  Prize  Courts 
touching  liens — for  instance.  The  Tobago  (5  C.  Rob.  218; 
1  Eng.  P.C.  456) — were  not  applicable  to  the  cases  of  mortgages, 
on  the  ground  that  some  kind  of  "  property  "  in  the  ship  passed 
to  and  vested  in  mortgagees;  and  thirdly,  that  in  any  event 
at  the  present  day  the  International  Law  of  Prize  should  be 
extended  and  applied  so  as  to  protect  mortgages  held  by 
neutrals  in  accordance  with  what  he  contended  was  the  policy 
and  principle  upon  which  the  Declaration  of  Paris  was 
founded. 

As  I  intimated  at  the  conclusion  of  the  argument  last  week, 
I  did  not  feel  much  doubt  as  to  what  the  judgment  of  the 
Court  ought  to  be;  but  as  the  question  arose  in  many  other 
cases  of  neutrals,  and  in  similar  cases  of  British  subjects  also, 
and  particularly  as  the  Court  was  asked  to  enunciate  what 
appeared  to  be  new  law,  judgment  was  reserved  for  maturer 
consideration. 
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It  will  be  convenient  first  to  set  out  a  few  facts  as  to  the 
mortgage.  It  was  executed  on  June  26,  1905,  by  Otto  Zelck 
(a  subject  of  the  German  Empire)  as  manager  of  the  German 
limited  liability  company  known  as  the  Steamship  Company 
Mari6  Glaeser,  in  Rostock,  in'  favour  of  a  Dutch  company 
called  Eerste  Nederlandsche  Scheepsverband  Maatschappij  in 
Dordrecht,  Holland,  on  certain  conditions  for  a  loan  of 
172,500  marks.  The  operative  part  of  the  mortgage  was  in 
these  terms  (translated) :  "  I  grant  by  these  presents  to  the 
Dutch  company  a  mortgage  on  the  steamer  Marie  Glaeser, 
registered  in  the  ship's  register  in  Rostock,  amounting  to 
172,500  marks  German  currency." 

The  repayment  with  interest  was  spread  over  a  term  extend- 
ing up  to  December,  1917;  but  in  certain  events  the  whole  was 
made  repayable  immediately.  Among  the  conditions  were  the 
following : 

"  3.  Moreover  the  Dutch  company  will  be-  authorized  without 
any  further  formality  to  insure  the  vessel  against  imminent  risk 
of  war  for  the  account  of  the  mortgagor  (borrower)  at  the 
utmost  for  the  double  of  the  moneys  which  have  been  advanced 
to  the  mortgagor  (borrower),  should  the  mortgagee  (lender)  be 
of  opinion  that  such  a  risk  is  really  imminent.  .  .  ." 

"  5.  The  moneys  which  have  been  paid  off  (reimbursed)  are 
either  to  be  fully  extinguished  on  the  object  of  the  loan  or  the 
priority  must  be  secured  to  the  mortgagee  (lender)  for  the 
remainder  of  his  claim  above  (before)  the  amount  of  the  claim 
that  has  been  paid  off  (reimbursed),  even  though  therefore 
subrogation  in  favour  of  a  third  party  should  have  taken  place ; 
if  not,  the  Dutch  company  is  authorized  to  claihi  without  delay 
and  any  notice  the  reimbursement  of  the  loan  which  has  been 
granted,  together  with  all  accrued  interests  and  expenses.  .  .  ." 

"  6.  The  Dutch  company  will  be  authorized  to  claim  without 
delay  and  any  notice  the  reimbursement  of  the  loan,  together 
with  the  accrued  interests  and  expenses : — 

I.  Should  the  vessel  get  lost  or  be  condemned.  .  .  . 
III.  Should  the  vessel  be  alienated  entirely  or  partly, 
or  should  the  ship  business  be  stopped.  In  the  event  of 
alienation,  should  the  transfer  (transmission)  of  the  debt 
unto  the  acquirer  not  have  taken  place  with  the  authoriza- 
tion of  the  Dutch  company,  the  mortgagor  (borrower)  has 
to  pay  to  the  Dutch  company,  besides  the  loan  together  with 
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the  accrued  interests,  a  commission  for  renunciation, 
amounting  to  1  per  cent,  (one  per  cent.).  The  mortgagor 
(borrower)  is  bound  to  inform  the  mortgagee  (lender) 
without  delay  of  every  transaction  by  which  the  property 
of  the  mortgaged  vessel  is  transferred  (transmissed)  entirely 
or  partly  to  another  party  or  other  parties.   .  .  . 

VI.  In    the    event    under    I.    the    Dutch    company    is 

authorized  to  endeavour  to  make  good  her  claim  from  the 

insurance    policies,    save    her    personal    claims    against   the 

mortgagor    (borrower)    respectively    his    assigns.     In    the 

cases  under  II.  to  VI.  the  Dutch  company  is  authorized, 

without  the  serving  of  a  writ  being  previously  required,  to 

endeavour   to    enforce   her    claims    on   the   vessel    and   her 

appurtenances.     The  mortgagor  (borrower)  remains  by  all 

means  personally  responsible  towards  the   Dutch  company 

for  an  eventual  unexpected  loss." 

"  8.  All  disputes-  arising  between  the  mortgagor  (borrower) 

and  the  Dutch  company  are  to  be  submitted  to  the  competent 

Court  of  Justice  of  Hamburg." 

It  is  stated  in  the  affidavit  in  support  of  the  claim  that  the 
amount  remaining  due  was  69,000  marks.  The  mortgage  was 
duly  entered  in  the  ship's  register  in  Rostock. 

It  is  not  disputed  that  the  mortgage  represented  an  ^onest 
business  transaction.  The  mortgagors  remained,  and  were  at 
the  capture,  in  possession  of  the  vessel.  No  reference  to  the 
mortgage  was  entered  upon  any  of  the  ship's  papers. 

With  regard  to  the  first  two  contentions  of  counsel  for  the 
claimants,  even  if  there  were  no  decision  of  our  Prize  Courts 
dealing  with  the  claim  of  a  mortgagee,  a  principle  ought  to  be 
deducible,  and  in  truth  can  clearly  be  deduced,  from  cases 
dealing  with  liens  upon,  or  claims  in  respect  of,  captured 
vessels,  the  application  of  which  should  be  decisive  of  the  case 
now  before  the  Court. 

But  it  is  not  quite  accurate  to  say  that  our  Prize  Courts 
have  never  adjudicated  upon  claims  of  a  neutral  mortgagee. 

In  The  Aina  {No.  1)  (Spinks,  8;  2  Eng.  P.C.  247)  a  claim 
was  made  by  a  person  alleged  to  be  a  neutral  who  was  mort- 
gagee of  one-third  part  of  a  captured  enemy  ship.  Ta\o 
questions  there  arose:  First,  whether  the  claimant  was  a 
neutral;  and  secondly,  whether,  supposing  him  to  be  a  neutral, 
he  would  be  entitled  to  come  to  the   Prize   Court  and  claim 
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one-third  of  the  ship  by  virtue  of  the  mortgage.  It  is  true, 
that  the  Court  decided  that  the  claimant  was  not  a  neutral,  and 
that  was  enough  to  support  the  decision.  But  the  Court  also 
unequivocally  stated  that,  even  if  he  were  a  neutral,  his  claim 
could  not  be  sustained.  Dr.  Lushington  said,  "  If  I  am  to  do 
it  in  the  present  case,  innumerable  questions  would  arise,  and 
the  Court  might  be  called  upon  to  inquire  into  the  validity  of 
the  mortgage,  and  be  compelled  t6  determine  that  validity,  not 
by  the  law  of  England,  but  by  the  law  of  the  country  where 
it  was  executed." 

With  regard  to  the  authorities  generally,  the  first  and  leading 
case  usually  referred  to  is  TiiE  Tobago  (5  C.  Rob.  218;  1  Eng. 
P.C.  456).  Counsel  for  the  claimant  sought  to  distinguish  that 
case,  and  even  invoked  the  aid  of  certain  passages  or  phrases 
in  the  judgment. 

The  claimant  in  that  case  was  a  British  subject;  the  claim 
was  founded  upon  a  bottomry  bond  on  a  French  vessel  executed 
by  her  master  to  the  claimant  before  hostilities  between 
Great  Britain  and  France  had  commenced.  The  claim  was 
rejected  upon  the  broad  ground  that  the  Court  recognised  no 
liens  upon  a  captured  vessel,  with  the  special  exception  of 
some  liens  attaching  by  the  general  law  of  the  mercantile  world 
independently  of  contract.  Lord  Stowell  in  his  judgment  says : 
"  It  is  a  case  of  a  bottomry  bond  given  fairly  in  time  of  peace, 
without  any  view  of  infringing  the  rights  of  war,  to  relieve  a 
ship  in  distress — a  contract  certainly  regarded  with  great 
attention  and  tenderness  by  this  Court  when  brought  immediately 
before  it.  But  can  the  Court  recognize  bonds  of  this  kind  as 
titles  of  property,  so  cis  to  give  persons  a  right  to  stand  in 
judgment  and  demand  restitution  of  such  interests  in  a  Court 
of  Prize?  The  total  silence  of  those  who  have  argued  for  the 
claimant  as  to  any  precedents  for  this  demand,  strongly  shows 
that  it  has  not  been  the  practice  of  the  Court  to  consider  such 
bonds  as  property  entitled  to  its  protection;  and  I  think  I 
may  venture  to  s«y  that  there  has  been  no  such  instance.  The 
person  advancing  money  on  bonds  of  this  nature  acquires  by 
Ihat  act  no  property  in  the  vessel;  he  acquires  the  jus  in  rem, 
but  not  the  jus  in  re,  until  it  has  been  converted  and  appro- 
priated by  the  final  process  of  a  Court  of  Justice.  The  property 
of  the  vessel  continues  in  the  former  proprietor,  who  has  given 
a  right  of  action  against  it,  but  nothing  more.     If  there  is  no 
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change  of  property,  there  can  be  no  change  of  national 
character.  Those  lending  money  on  such  security  take  this 
security  subject  to  all  the  chances  incident  to  it,  and,  amongst 
the  rest,  the  chances  of  war." 

It  may  be  observed  in  passing  that  by  the  mortgage  in  the  case 
now  before  the  Court  the  risk  of  war  was  expressly  mentioned, 
and  the  mortgagees  had  the  right  at  the  expense  of  the  mort- 
gagors to  insure  against  it,  if  they  thought  war  was  imminent. 

Then  Lord  Stowell,  having  dealt  with  the  exceptional  cases 
of  "an   interest  directly   and  visibly   residing   in  the   substance 
of  the  thing  itself"  (as  freight  on  cargo),   proceeds:    "But  it 
is  a  proposition  of  a  much  wider  extent  which  affirms  that  a 
mere  right  of  action  is  entitled  to  the  same  favourable  considera- 
tion in  its  transfer   from  the   neutral  to   a   captor.     It   is   very 
obvious  that  claims  of  such  a  nature  may  be  so  framed  as  that 
no  powers  belonging  to  this  Court  can  enable   it  to  examine 
them  with  effect.     They  are  private  contracts  passing  between 
parties  who  may  have  an  interest  in  colluding;  the  captor  has 
no   access  whatever  to   the   original   private   understanding   of 
the  parties  in  forming  such  contracts,  and  it  is  therefore  unfit 
that  he  should  be  affected  by  them.     His  rights  of  capture  act 
upon  the  property,  without  regard  to  secret  liens  possessed  by 
third   parties.     In  like   manner  his   rights   operate   on   no   such 
liens  where  the  property  itself  is  protected  from  capture ;  indeed 
it  would  be  almost  impossible  for  the  captor  to  discover  such 
liens  in  the  possession  of  the  enemy  upon  property  belonging 
to  a  neutral.     The  consequence,  therefore,  of  allowing  generally 
the  privilege  here  claimed  would  be  that  the  captor  would  be 
subject  to  the   disadvantage   of  having   neutral  liens   set  up   to 
defeat  his  claims  upon  hostile  property,  whilst  he  could  never 
entitle    himself    to    any    advantage    from    hostile    liens    upon 
neutral  property.     This  Court  therefore  excludes  all  considera- 
tion of  liens  or  incumbrances  of  this  species.     On  the  whole,  I 
am  of  opinion  that  there  is  no  instance  in  which  the  Court  has 
recognized  bonds   of  this   kind   as  titles   of  property,    and   that 
they  are  not  entitled  to  be  recognized  as  such  in  the  Prize  Court, 
however   much   the   Court   of   Admiralty   may    be    disposed   to 
uphold  them  in  the  other  branch  of  its  jurisdiction  when  they 
are  brought  directly  before  it." 

The  passages  above  quoted  were  expressly  adopted  by  the 
Privy   Council   in   1857,    in   The   Ariel   (11    Moore    P.C.    ll'.t; 
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2  Eng.  P.C.  600);  and  the  substance  of  the  decision  in  this 
last  case  is  succinctly  stated  towards  the  end  of  the  judgment 
delivered  by  Sir  John  Patteson  as  follows :  "  liens,  whether  in 
favour  of  a  neutral  on  an  enemy's  ship,  or  in  favour  of  an 
enemy  on  a  neutral  ship,  arei  equally  to  be  disregarded  in  a 
Court  of  Prize." 

It  was  contended  that  a  claim  under  a  mortgage  was  in 
some  essential  respects  different  from  that  under  a  bottomry 
bond.  It  is  difficult  to  see  in  what  respects,  so  far  as  regards 
the  functions  of  a  Prize  Court. 

It  may  be  noted  that  by  the  municipal  law  of  this  country 
the  claims  of  a  mortgagee,  whether  in  possession  or  not,  ranks 
below  the  claims  of  persons  who  have  maritime  liens  on  the 
mortgaged  ship — for  example,  for  bottomry,  salvage,  and  wages 
—see  The  Duke  of  Bedford  [1829]  (2  Hag.  Adm.  294),  The 
Bold  Buccleugh  [1851]  (7  Moore  P.C.  267,  284),  The  Mary  Ann 
[1865]  (35  L.  J.  Adm.  6;  L.  R.  1  A.  &  E.  8),  The  Feronia 
[1868]  (37  L.  J.  Adm.  60;  L.  R.  2  A.  &  E.  65),  and  The  Ripon 
City  [1897]  (66  L.  J.  P.  110,  at  p.  119;  [1897]  P.  226,  at 
p.  243). 

So  if  the  mortgagees  of  the  Marie  Glaeser  had  been  British 
subjects,  and  the  effect  of  the  mortgage  depended  on  British 
law.  The  Tobago  (5  C.  Rob.  218;  1  Eng.  P.C.  456)  would  be 
an  authority  a  fortiori  against  their  claim. 

As  to  the  contention  that  the  mortgagees  in  the  present  case 
had,  by  virtue  of  the  mortgage,  some  kind  of  "  property "  in 
the  Marie  Glaeser,  no  information  was  given  to  the- Court  as  to 
the  exact  meaning  of  the  word  "  property  "  so  used,  or  as  to 
its  nature,  or  whether  it  imputed  some  kind  of  "  ownership " 
of  the  vessel.  By  our  own  statute  law,  except  so  far  as  may  be 
necessary  for  making  a  mortgaged  ship  available  as  a  security 
for  the  mortgage  debt,  the  mortgagee  shall  not,  by.  reason  of  the 
mortgage,  be  deemed  the  owner  of  the  ship,  nor  shall  the 
mortgagor  be  deemed  to  have  ceased  to.  be  the  owner  thereof — 
Merchant  Shipping  Act,  1894,  s.  34. 

Whether  the  German  law  as  to  mortgages  substantially 
•differs  from  ours,  or  what  the  German  law  on  the  subject 
may  be,  -this  Court  declines  to  enquire.  To  do  so  is  no  part 
of  the  duty  of  a  Court  of  Prize.  The  difficulties  and  delays 
of  embarking  upon  any  such  enquiries  have  always  been  given 
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by  Prize  Courts  as  reasons  for  not  entertaining  any  claims  for 
liens  or  charges  on  captured  ships. 

In  The  Marianna  [1805]  (6  C.  Rob.  24;  1  Eng.  P.O.  518), 
which  was  a  claim  by  a  neutral  on  a  lien  for  unpaid  purchase 
money,  Lord  Stowell  said :  "  Captors  are  supposed  to  lay  their 
hands  on  the  gross  tangible  property,  on  which  there  may  be 
many  just  claims  outstanding  between  other  parties  which  can 
have  no  operation  as  to  them.  If  such  a  rule  did  not  exist  it 
would  be  quite  impossible  for  captors  to  know  upon  what 
grounds  they  were  proceeding  to  make  any  seizure.  The  fairest 
and  most  credible  documents,  declaring  the  property  to  belong 
to  the  enemy,  would  only  serve  to  mislead  them  if  such  docu- 
ments were  liable  to  be  overruled  by  liens  which  could  not 
in  any  manner  come  to  their  knowledge.  It  would  be  equally 
impossible  for  the  Court  which  has  to  decide  upon  the  question 
of  property  to  admit  such  considerations.  The  doctrine  of  liens 
depends  very  much  on  the  particular  rules  of  jurisprudence 
which  prevail  in  different  countries.  To  decide  judicially  on 
such  claims  would  require  of  the  Court  a  perfect  know- 
ledge of  the  law  of  covenant,  and  the  application  of  that 
law  in  all  countries,  under  all  the  diversities  in  which  that 
law  exists.  From  necessity,  therefore,  the  Court  would 
be  obliged  to  shut  the  door  against  such  discussions,  and 
to  decide  on  the  simple  title  of  property  with  scarcely  any 
exceptions." 

It  is  not  profitable  to  guess  at  the  effect  of  the  German 
mortgage  deed;  but  there  is  certainly  nothing  upon  the  face  of 
it  which  indicates  any  transfer  of  ownership,  or  anything  other 
than  a  charge  for  the  mortgage  debt.  Portions  of  the  conditions 
before  set  out  seem  to  negative  anything  of  the  kind;  and  how 
are  captors  at  sea,  or  the  Prize  Courts  on  land,  to  solve  puzzles 
and  perplexities  which  might  arise  from  the  condition  that,  "  All 
disputes  arising  between  the  mortgagor  (borrower)  and  the 
Dutch  company  are  to  be  submitted  to  the  competent  Court  of 
Justice  of  Hamburg?" 

The  fact  has  been  stated  that  no  reference  to  the  mortgage 
is  to  be  found  in  any  of  the  ship's  papers;  and,  so  far  as" I 
am  aware,  no  notice  of  any  information  as  to  the  mortgage  was 
given  to  the  captors,  or  any  one  interested  in  the  capture,  till 
the  claim  was  put  in  in  the  proceedings.  But  these  facts'  are 
not  material. 
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The  truth  is  that  capture  of  enemy  vessels  at  sea  during 
war  would  be  a  hazardous  and  almost  worthless  right  of 
belligerents,  if  the  captors  were  confronted  with  such  claims 
as  are  put  forward  in  this  case,  or  if  mortgages  gave  to 
mortgagees  prior  rights  to  those  of  the  captors. 

But  counsel  for  the  claimants,  as  his  last  resource,  boldly 
pressed  the  Court  to  extend  the  law  at  the  present  day,  so  as 
to  protect  neutral  mortgagees  of  enemy  ships,  on  the  ground 
that  the  law  of  nations  has  advanced,  as  he  contends,  in  this 
direction,  by  and  since  the  Declaration  of  Paris,  1856;  and  that 
such  a  protection  is  necessary  to  accord  with  the  policy  and 
spirit  of  the  Declaration  with  regard  to  neutrals. 

It  is  advisable  to  glance  briefly  at  the  way  the  Declaration 
has  been  dealt  with  by  the  nations.  Before  the  Declaration  of 
Paris  the  treatment  of  enemy  goods  under  a  neutral  flag,  and 
neutral  goods  under  the  enemy's  flag,  which  was  afterwards 
embodied  in  the  second  and  third  rules  of  the  Declaration,  was 
agreed  to  and  observed  by  France  and  this  country  during  the 
Crimean  War.  The  Declaration  itself — the  terms  of  which  "  are 
not  strictly  authoritative  law  "  (Hall's  International  Law  (6th  ed.), 
p.  686) — has  been  adopted  by  practically  all  the  civilised  States 
of  the  world  except  the  United  States  of  America. 

The  United  States  refused  to  become  a  party  to  it  chiefly 
on  the  broad  ground  that  they  desired  a  complete  exemption 
from  capture  at  sea  of  all  private  property.  Nevertheless  the 
United  States  announced  at  the  beginning  of  the  Civil  War 
that  they'  would  give  effect  to  its  principles  during  those 
hostilities;  and  again  in  1898,  during  their  war  with  Spain,  the 
President  issued  a  proclamation  on  April  26,  1898,  declaring 
that  the  policy  of  the  United  States  Government  in  the  conduct 
of  the  war  would  be  to  adhere  to  the  rules  of  the  Declaration 
of  Paris  therein  set  forth,  one  of  them  being  thus  expressed : 
"  Neutral  goods  not  contraband  of  war  are  not  liable  to 
confiscation  under  the  enemy's  flag." 

Spain  also,  in  the  same  year,  while  maintaining  that  she 
was  not  bound  by  the  Declaration,  gave  orders  for  the  observa- 
tion of  the  rules  that — first,  a  neutral  flag  covers  the  eneiiiy 
goods,  except  contraband  of  war;  and  secondly,  neutral  goods, 
except  contraband  of  war,  are  not  liable  to  confiscation  under 
the  enemy's  flag — Hertslet,  Commercial  Treaties,  XXI.  837. 
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Spain  and  Mexico,  which  had  for  half  a  century  refrained 

from  acceding  to  it,  have  recently  formally  acceded,  the  former 

State  on  January  18,  1908,  and  the  latter  on  February  13,  1909. 

Our   own   country,    one   of  the   original   parties   to   it,    has 

stedfastly  adhered  to  it. 

This  Court  accordingly  ought  to,  and  will,  regard  the 
Declaration  of  Paris,  not  only  in  the  light  of  rules  binding  in 
the  conduct  of  war,  but  as  a  recognised  and  acknowledged  part 
of  the  law  of  nations,  which  alone  is  the  law  which  this  Court 
has  to  administer. 

But  how  can  it  be  used  or  applied  so  as  to  support  the 
claimant's  case?  This  Court  can  only  enunciate  what  it  con- 
ceives to  be  the  law  of  nations.  If  any  matter  of  International 
Law  in  controversy  between  nations  requires  to  be  settled  by 
international  convention,  this  Court  cannot  antecedently  declare 
the  controverted  doctrine  to  be  a  part  of  International  Law. 

The  Declaration  of  Paris,  in  the  two  rules  referred  to,  only 
dealt  with  goods  or  merchandise  carried  in  vessels,  and  not 
with  the  vessels  themselves.  If  it  had  been  intended  to  deal 
with  vessels,  and  property,  rights,  or  interests  in  them,  that 
would  have  been  expressed.  The  object  was  to  insure  the 
maintenance  of  maritime  commerce  by  making  certain  goods 
carried  over  the  seas  immune  from  confiscation. 

The  lending  of  money  upon  vessels,  or  "  financing "  their 
owners,  are  business  transactions  which  may  be  usual,  neces- 
sary, and  profitable.  But  they  cannot  with  propriety  be  put 
upon  the  same  footing  in  International  Law  as  the  commerce 
which  constitutes  the  world-wide  trade  of  the  carriage  of 
merchandise  by  sea.  There  does  not  appear  to  be  any  direct 
relation  in  principle  between  guarding  the  safety  of  this 
commerce  upon  its  course  across  the  oceans  in  the  common 
interests  of  the  nations,  and  giving  protection  by  special  rules 
of  International  Law  to  persons  or  companies  who  invest  their 
moneys  in  shipping  ventures. 

Apart,  therefore,  from  any  assistance  which  may  be  derived 
from  the  decisions  of  various  Prize  Courts  since  the  date  of 
the  Declaration,  this  Court  could  not  accede  to  the  suggestion 
that  neutral  mortgagees  of  vessels  should  have  a  rule  of  law 
created  for  their  protection. 

But  have  any  decisions  in  any  Prize  Court  since  1856 
proceeded  in  the  direction  urged?     Has  any  Court  of  Prize  since 
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[assented  to  such  a  claim  as  is  now  being  made?     The  answer, 
[it  is  believed,  is  in  the  negative. 

i-  On  the  contrary,  there  have  been  decisions  against  such 
claims.  In  1866  the  Supreme  Court  of  the  United  States  of 
America  decided  in  The  Hampton  (5  Wall.  (Amer.)  372)  that 
"  In  proceedings  in  prize,  and  under  principles  of  international 
law,  mortgages  on  vessels  captured  jure  belli,  are  to  be  treated 
only  as  liens,  subject  to  being  overridden  by  the  capture,  not 
as  jura  in  re,  capable  of  an  enforcement  superior  to  the  claims 
of  the  captors  " — see  headnote. 

The  claimant  there  was  "  a  loyal  citizen,"  and  the  bona  fides 
of  his  mortgage  was  not  disputed.  His  claim  was  to  have  the 
amount  of  his  mortgage  paid  to  him  out  of  the  proceeds  of 
the  sale  of  the  captured  vessel.  Mr.  Justice  Miller,  in  delivering 
the  opinion  of  the  Supreme  Court,  said :  "  The  first  ground  on 
which  the  appellant  relies  is,  that  the  mortgage  being  a  jus  in  re, 
held  by  an  innocent  party,  is  something  more  than  a  mere  lien, 
and  is  protected  by  the  law  of  nations.  The  mortgagee  was 
not  in  possession  in  this  case,  and  the  real  owner  who  was  in 
possession  admits  that  his  vessel  was  in  delicto  by  failing  to 
set  up  any  claim  for  her.  It  would  require  pretty  strong 
authority  to  induce  us  to  import  into  the  prize  courts  the  strict 
common  law  doctrine,  which  is  sometimes  applied  to  the  relation 
of  a  mortgagee  to  the  property  mortgaged.  It  is  certainly  much 
more  in  accordance  with  the  liberal  principles  which  govern 
admiralty  courts  to  treat  mortgages  as  the  equity  courts  treat 
them,  as  mere  securities  for  the  debt  for  which  they  are  given, 
and  therefore  no  more  than  a  lien  on  the  property  conveyed. 
But  it  is  unnecessary  to  examine  this  question  minutely,  because 
an  obvious  principle  of  necessity  must  forbid  a  prize  court 
from  recognizing  the  doctrine  here  contended  for.  If  it  were 
once  admitted  in  these  courts,  there  would  be  an  end  of  all 
prize  condemnations.  As  soon  as  a  war  was  threatened,  the 
owners  of  vessels  and  cargoes  which  might  be  so  situated  as 
to  be  subject  to  capture,  would  only  have  to  raise  a  sufficient 
sum  of  money  on  them,  by  bona  fide  mortgages,  to  indemnify 
them  in  case  of  such  capture.  If  the  vessel  or  cargo  was 
seized,  the  owner  need  not  appear,  because  he  would  be 
indifferent,  having  the  value  of  his  property  in  his  hands  already. 
The  mortgagee  having  an  honest  mortgage  which  he  could 
establish  in  a  court  of  prize  would,  either  have  the  property 
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restored  to  him,  or  get  the  amount  of  his  mortgage  out  of  the 
proceeds  of  the  sale.  The  only  risk  run  by  enemy  vessels  or 
cargoes  on  the  high  seas,  or  by  neutrals  engaged  in  an  effort  to 
break  a  blockade,  would  be  the  costs  and  expenses  of  capture 
arid  condemnation,  a  risk  too  unimportant  to  be  of  any  value 
to  a  belligerent  in  reducing  his  opponent  to  terms.  A  principle 
which  thus  abolishes  the  entire  value  of  prize  capture  on  the 
high  seas,  and  deprives  blockades  of  all  dangers  to  parties 
disposed  to  break  them,  cannot  be  recognized  as  a  rule  of 
prize  courts.  .  .  .  There  seems  to  be  no  reason  to  doubt  the 
loyalty  of  the  appellant  or  the  fairness  of  his  debt,  and  we 
regret  our  inability  to  provide  for  his  claim.  But  until  inter- 
national treaties,  or  an  act  of  Congress,  shall  mark  another 
stage  in  the  meliorations  of  the  rigors  of  war,  we  are  not  at 
liberty  to  interpolate  a  principle  which  would  tend  so  materially 
to  destroy  the  right  of  prize  capture  in  time  of  war." 

So  in  1867  in  The  Battle  (6  Wall.  (Amer.)  498),  also 
in  the  Supreme  Court  of  the  United  States  of  America, 
Mr.  Justice  Nelson,  in  delivering  the  judgment,  said,  "  The 
principle  is  too -well  settled  that  capture  as  prize  of  war,  jure 
belli,  overrides  all  previous  liens,  to  require  examination." 
And  in  the  case  previously  cited,  mortgages  were  treated  as 
liens. 

In  1870,  in  the  Prize  Court  of  France,  a  claim  was  made 
by  Hoffman  &  Co.,  British  shipowners,  who  had  a  mortgage 
upon  a  Prussian  ship,  Dcr  Turner,  that  a  sum  to  discharge 
the  mortgage  should  be  set  aside  from  the  proceeds  of  sale. 
It  was  there  suggested  that  the  claim  might  be  allowed  ■"  by 
analogy  and  in  accordance  with  the  principles  established  by 
the  Paris  Conference  that  neutral  property  under  an  enemy  flag 
is  not  subject  to  capture."  But  the  decision  was  against  the 
claim.  It  is  summarised  in  these  words :  "  La  propri6t6  du 
navire,  au  point  de  vue  de  I'exercice  des  droits  de  la  giierre, 
est  indivisible.  L'hypothfeque  consentie  sur  un  navire  d'aprfes 
les  lois  allemandes  ne  donne  pas  au  cr6ancier,  sujet  neutre, 
le  droit  de  reclamer  le  b6n6fice  de  la  declaration  du  Congrfes 
de  Paris." 

In  the  course  of  the  judgment,  the  Court  said:  "Mais, 
attendu  que  la  propridte  du  navire,  au  point  de  vue  de  I'exercice 
du  droit  de  guerre,  est  absolument  indivisible;  que  ce  principc 
est  admis  d'une   faron   constanle   par  les   tribunaux   maritimes 
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de  tous  les  peuples  de  I'Europe,  et  notammenl  par  la  Cour  de 
l'Amiraut6  anglaise;  qu'ainsi  le  sujet  neutre,  co-propri6taire 
d'un  navire  naviguant  sous  pavilion  eniieini  et  ayant  droit  a 
porter  ce  pavilion,  ne  peut,  si  ce  navire  est  capture,  revendiquer 
centre  le  capteur  sa  part  de  co-propri6t6 ;  qu'en  supposant  meme 
que  rhypotheque,  permise  par  la  loi  prussienne  sur  la  navire 
pilt  6tre,  comme  I'hypothSque  constitute  par  les  lois  frangaises, 
<jonsid6ree  comme  un  demembrement  de  la  propriety,  celtc 
hypothfeque  ne  pourrait  apporter  aucun  obstacle  a  rexercice 
absolu  du  droit  de  la  guerre;  que  la  premiere  reclamation  des 
sieurs  Hoffman  et  Cie.  doit  done  etre  rejetee " — Barboux, 
Jurisprudence  du  Conseil  de  Prises,  1870-1871  (Paris,  1872), 
p.  76. 

In  1900,  again,  the  Supreme  Court  of  the  United  States  of 
America  in  The  C.\rlos  F.  Roses  (177  U.S.  Rep.  655)  dealt 
with  the  subject  exhaustively  in  a  claim  put  forward  by  a  British 
company  which  had  advanced  money  upon  a  cargo  on  a 
captured  ship,  and  which  had  received  bills  of  lading  covering 
the  shipments.  Chief  Justice  Fuller,  in  delivering  the  judgment 
of  the  Court,  said  at  page  666 :  "  The  right  of  capture  acts  on 
the  proprietary  interest  of  the  thing  captured  at  the  time  of 
the  capture  and  is  not  affected  by  the  secret  liens  or  private 
engagements  of  the  parties.  Hence  the  prize  courts  have 
rejected  in  its  favor  the  lien  of  bottomry  bonds,  of  mortgages, 
for  supplies,  and  of  bills  of  lading." 

He  also  cited  with  approval  the  following  passage  from 
The  Frances  [18U]  (8  Cranch  (Amer.),  418,  419):  "The 
doctrine  of  liens  seems  to  depend  chiefly  upon  the  rules  of 
jurisprudence  established  in  different  countries.  There  is  no 
doubt  but  that,  agreeably  to  the  principles  of  the  common  law 
of  England,  a  factor  has  a  lien  upon  the  goods  of  his  principal 
in  his  possession,  for  the  balance  of  account  due  to  him;  and  so 
has  a  consignee  for  advances  made  by  him  to  the  consignor. 
.  .  .  But  this  doctrine  is  unknown  in  prize  courts,  unless  in 
very  peculiar  cases,  where  the  lien  is  imposed  by  a  general 
taw  of  the  mercantile  world,  independent  of  any  contract 
between  the  parties.  Such  is  the  case  of  freight  upon  enemies' 
goods  seized  in  the  vessel  of  a  friend,  which  is  always  decreed 
to  the  owner  of  the  vessel.  .  .  .  But  in  cases  of  liens  created 
by  the  mere  private  contract  of  individuals,  depending  upon 
the  different  laws  of  different  countries,  the  difficulties  which  an 
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examination  of  such  claims  would  impose  upon  the  captors,  and 
even  upon  the  prize  courts,  in  deciding  upon  them,  and  the 
door  which  such  a  doctrine  would  open  to  collusion  between 
the  enemy  owners  of  the  property  and  neutral  claimants,  have 
excluded  such  cases  from  the  consideration  of  those  Courts." 
Chief  Justice  Fuller  also  cited  with  approval  The  Hampton 
(5  Wall.  (Amer.)  372)  and  The  Tobago  (5  C.  Rob.  218;  1  Eng. 
P.C.  456). 

To  come  down  to  a  recent  date,  in  1905,  during  the  Russo- 
Japanese  war,  the  Sasebo  Prize  Court  in  Japan  followed  the 
same  lines.  In  The  Nigretia  [7905]  (Takahashi,  551,  553)  a 
preferential  claim  was  made,  apparently  by  a  Japanese  subject, 
for  salvage  expenses  incurred  before  the  seizure.  It  was  argued 
for  the  petitioner  that  the  preferential  right  claimed  was  an 
"  actual  right  recognized  by  law,  and  not  based  upon  a  voluntary 
contract  like  a  mortgage,"  and  that  therefore  it  was  entitled  to 
protection.  The  Court  of  first  instance  pronounced  that 
"  according  to  international  law,  the  right  of  a  captor  being 
absolute,  neither  the  real  right  "  (by  which,  no  doubt,  is  meant 
a  right  in  rem)  "  nor  the  obligatory  right  of  a  third  party,  can 
be  set  up  against  it."  On  appeal,  the  higher  Prize  Court 
confirmed  this  doctrine  and  the  decision. 

In  The  Russia  [190^]  (Takahashi,  557,  559),  in  the  same 
Court,  a  claim  for  a  prior  right  for  necessaries  was  made.  The 
Court  said,  "  If  the  ship  is  a  lawful  prize,  she  cannot  be  released 
on  account  of  a  neutral  person  having  a  claim  against  her. 
Secondly,  even  though  the  petitioner's  claim  was  created  by 
the  disbursement  of  the  ship's  necessary  expenses  for  continuance 
of  the  voyage,  a  third  party  has  no  right  to  make  any  claim 
upon  the  property,  as  not  only  is  there  no  provision  in  our 
Prize  Court  Regulations  recognising  a  prior  claim  upon  a 
prize,  but  according  to  International  Law  the  right  of 
the  captor  to  a  prize  confiscated  as  the  enemy's  property  is 
absolute." 

These  are  some  of  the  cases  which  have  come  before  Courts 
of  Prize  since  1856.  They  follow  closely  the  principles  of  the 
older  decisions. 

The  claimants'  counsel  admitted  he  was  not  able  to  cite 
in  favour  of  his  contentions  any  decision  of  any  Court,  or 
any  statement  of  any  of  the  eminent  writers  and  jurists  of  this 
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or  other  countries.  Probably  no  such  decision  or  statement 
exists. 

The  Court  has  no  hesitation-  in  pronouncing  that  upon  the 
authorities,  upon  principle,  and  upon  grounds  of  convenience 
and  practice,  the  claim  of  the  neutral  mortgagees  of  this 
captured  vessel  must  be  rejected.  The  same  conclusion  would 
be  arrived  at  if  the  claim  were  by  British  subjects.  It  need 
scarcely  be  added  that  the  Crown,  being  entitled  to  captured 
property,  may  out  of  its  bounty  deal  favourably  with  any  such 
claims. 

The  case  has  thus  far  been  dealt  with  from  the  points  of  view 
presented  at  the  Bar.  But  there  is  also  another  broad  ground 
which  can  be  shortly  stated,  upon  which  the  claimants  could 
not  succeed  in  any  view  of  their  rights.-  Even  assuming  that 
they  had  a  "  property  "  in  the  vessel,  or  even  if  they  had  rights 
of  ownership  and  could  properly  be  regarded  as  the  owners  of 
the  whole  or  any  part  of  the  vessel,  the  fact  that  the  vessel  was 
sailing  under  the  German  flag,  with  papers  entitling  her  to  do 
so,  and  navigated  by  a  German  master  in  the  commerce  of  the 
German  Empire,  would  be  fatal  to  their  claim — see  The 
ViGiLANTiA  [1798]  (1  C.  Rob.  1;  1  Eng.  P.C.  31),  The  Vrow 
Elizabeth  [1803]  5  C.  Rob.  2;  1  Eng.  P.C.  409),  The  Primus 
(Spinks,  48;  2  Eng.  P.C.  290),  and  The  Industrie  [185i.] 
(Spinks,  54;  2  Eng.  P.C.  297). 

The  doctrine  is  summed  up  in  Hall's  International  Law 
(6th  ed.),  at  p.  498.  I  will  make  one  further  reference  to  one  of 
our  late  eminent  international  jurists.  Apart  from  the  acknow- 
ledged authority  which  attaches  to  the  work  and  opinions  of  the 
late  Mr.  Westlake,  there  is  ample  judicial  support  for  the 
statement  in  his  International  Law,  Part  II.  "  War  "  (ed.  1913), 
at  p.  169 :  "  If  a  ship  sails  under  the  enemy  flag,  the  character 
which  her  owner  or  any  of  her  part  owners  may  have  as 
individuals  is  immaterial.  By  accepting  the  flag  they  have  placed 
themselves  under  its  protection;  if  that  fails  them  she  may 
be  captured  and  will  be  condemned,  and  no  share  which  a  friend 
may  have  in  her  will  be  saved.  A  mortgage  or  lien  on  a  ship 
sailing  under  the  enemy's  flag,  whether  it  arises  by  contract 
or  by  law  as  a  factor's  lien — unless  it  is  a  general  law  of  the 
mercantile  world,  as  that  which  gives  the  lien  of  freight — is 
treated  as  a  part  interest  in  the  ship  and  is  not  saved  from  the 
condemnation. 
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Upon  all  these  grounds  the  Court  rejects  the  claim  of  the 
mortgagees,  but  no  order  will  be  made  against  them  in  respect 
of  costs. 


Solicitors — Treasury  Solicitor,  for  Procurator-General;  Thomas 
Cooper  &  Co.,  for  owners,  shareholders,  and  claimants  in  respect  of 
disbursements,  &c.  ;  Lightbound,  Owen  &  Co.,  for  mortgagees. 

[Reported  hy  Arthur  Pritchard,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     Oct.  29.     Nov.   9,   1914. 

THE  MOWE. 

Prize  Court — Practice — Enemy  Merchant  Ship — Enemy 
Owner — Right  to  Appear — Capture  in  "Port"  or  "At  sea" — 
Detention  or  Condemnation — Hague  Peace  Conference,  1907, 
Convention  VI.  arts.  2  and  3. 

Apart  from  the  new  practice  of  the  Prize  Court,  an  enemy 
shipowner  who  alleges  no  suspension  of  his  hostile  character 
has  no  right  to  appear  in  the  Court  to  argue  that  his  ship,  though 
enemy  property,  is  not  subject  to  condemnation,  hut  only  to 
detention  under  a  Convention  of  The  Hague  Peace  Conference, 
1907. 

The  future  practice  of  the  Prize  Court  shall  be  that  any  alien 
enemy,  claiming  any  protection,  privilege,  or  relief  under  any 
such  Convention,  shall  be  entitled  to  appear  as  a  claimant  and 
argue  his  claim  before  the  Court.  He  should  state  the  grounds 
of  his  claim  in  his  affidavit  to  lead  appearance. 

An  enemy  merchant  ship  was  captured  on  August  5,  1914,  at 
a  place  in  the  Firth  of  Forth,  which  was  not  within  the  limits 
of  a  "  port "  in  the  usual  commercial  sense,  but  was  within  the 
limits  of  the  "  port "  of  Leith  for  Customs  purposes  .-—Held,  that 
the  word  "  port "  in  the  sixth  Hague  Convention,  1907,  did  not 
mean  the  fiscal  port,  but  must  be  construed  in  its  usual  and 
limited  popular  or  commercial  sense  as  a  place  where  ships  are 
in  the  habit  of  coming  for  the  purpose  of  loading  or  unloading, 
embarking  or  disembarking  and  that  the  vessel,  when  captured, 
was  not,  within  the  meaning  of  article  2  of  this  Convention,  at 
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Ihe  commencemenl  of  hostilities  in  an  enemy  "  port "  and  not 
allowed  to  leave,  so  as  to  be  subject  only  to  detention,  but  was 
encountered  "  at  sea "  within  the  meaning  of  article  3  of  this 
Convention,  of  which  this  vessel  could  nut  claim  the  benefit,  and 
that  the  vessel  must  therefore  be  condemned  as  prize. 

Cause  for  the  condemnation  of  a  vessel  as  prize. 

The  Mowe  was  a  German  merchant  sailing  vessel,  and  was 
captured  by  H.M.S.  Ringdove  in  the  Firth  of  Forth  in  the 
circumstances  stated  in  the  judgment.  The  master  of  the  vessel, 
Harm  Schier,  a  German  subject  and  sole  owner  of  the  vessel, 
had  entered  an  appearance,  and  on  his  behalf  it  was  contended 
that  the  vessel  had  been  seized  in  a  port — namely,  the  port  of 
Leith — or  in  territorial  waters,  and  not  on  the  high  seas,  and 
was  subject  not  to  condemnation,  but  only  to  detention  under 
article  2  of  Convention  No.  VI.  of  The  Hague  Peace  Conference, 
1907. 

Oct.  29,  1914. — The  Attorney-General  {Sir  John  Simon,  K.C.), 
Holland,  K.C.,  and  Norman  Bentwich,  for  the  Procurator- 
General. — The  Mowe  when  captured  was  not  in  a  "port"  within 
the  meaning  of  that  word  in  articles  1  and  2  of  Convention 
No.  VI.,  but  was  en  mer — that  is,  "  at  sea  " — within  the  meaning 
of  article  3  of  this  Convention,  and  as  Germany  was  n6t  a  party 
to  article  3  the  vessel  cannot  escape  condemnation.  "  Port "  in 
articles  1  and  2  has  its  ordinary  meaning — namely,  a  place  where 
cargoes  are  loaded  or  unl6aded — see  Hunter  v.  Northern 
Marine  Insurance  Co.  [1888]  (13  App.  Cas.  717,  at  pp.  722, 
723).  It  is  immaterial  that  the  vessel  was  captured  within  the 
fiscal  limits  of  the  port  of  Leith,  because  "  port "  in  articles  1 
and  2  has  nothing  to  do  with  Customs  boundaries.  A  "  port " 
for  fiscal  purposes  has  a  special  meaning.  Thus  Granton, 
Morrison's  Haven,  and  Leith  are  all  "the  port  of  Leith"  in  a 
fiscal  sense,  and  "  the  port  of  Cardiff "  for  fiscal  purposes  extends 
for  sixty  miles.  With  regard  to  the  right  of  this  shipowner  as 
alien  enemy  to  be  heard  in  the  Prize  Court,  the  Attorney-General 
submitted — first,  that  where  an  alien  enemy  comes  into  Court 
and  avows  his  enemy  character  without  qualification,  he  is  not 
entitled  to  be  heard ;  but  where  while  avowing  his  general  enemy 
character,  he  has  ground  for  urging  that  pro  hac  vice  he  stands 
in  a  position  which  relieves  him  from  the  pure  enemy  character. 
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he  is  so  entitled— Sfory's  Notes  on  the  Principles  and  Practice  of 
Prize  Courts,  p.  21.  The  question  was  as  to  which  of  these 
rules  applies  to  this  enemy  shipowner.  In  the  Courts  of  common 
law  an  alien  enemy  who  is  defendant  can  appear — Robinson 
&  Co.  v.  Mannheim  Insurance  Co.  [191J^'\  (84  L.  J.  K.B.  238; 
[1915]  1  K.B.  155)  and  Janson  v.  Driefontein  Consolidated 
Mines,  Lim.  [1902]  (71  L.  J.  K.B.  857;  [1902]  A.C.  484).  The 
position  of  a  claimant  in  the  Prize  Court  is,  analogous  to  that  of 
a  plaintiff.  But  The  Fenix  [185Jf]  (Spinks,  1 ;  2  Eng.  P.C.  238) 
supports  the  view  that  an  alien  enemy  who  has  a  ground  of 
claim  is  entitled  to  be  heard  in  the  Prize  Court — see  also 
The  Panaja  Drapaniotisa  [1856]  (Spinks,  336;  2  Eng.  P.C.  560). 

Holland,  K.C.,  following  the  Attorney-General,  submitted 
that  the  denial  of  a  locus  standi  to  alien  enemies  as  plaintiffs  was 
a  general  rule  in  all  British  Courts,  and  that  claimants  in  the 
Prize  Court  were  in  the  position  of  plaintiffs.  This  rule  was 
one  of  procedure,  and  was  unaffected  by  relaxations  in  sub- 
stantive law — for  instance,  under  the  Declaration  of  Paris  or 
Orders  in  Council  as  to  days  of  grace.  The  rule  was  one  of 
British  and  not  of  International  Law,  and  its  non-observance  by 
other  countries — for  instance,  Russia  and  Japan,  and  possibly 
in  recent  decisions  in  the  United  States — was  immaterial  and 
irrelevant.  So  general  and  long-established  a  rule  should  not 
be  altered  except  by  Act  of  Parliament. 

C.  R.  Dunlop,  for  the  owner  of  the  Mo  we. — The  owner  is 
interned  in  this  country,  and  is  therefore  "  resident "  here,  and 
enemy  character  depends  on  a  hostile  residence. 

[Sir  Samuel  Evans  (The  President).— A  novel  definition  of 
the  word  "resident."  You  must  argue  the  case  as  if  the  enemy 
character  still  appertains  to  the  owner.] 

This  case  is  indistinguishable  from  The  Fenix  (Spinks,  1 ; 
2  Eng.  P.C.  238).  Further,  the  owner  is  not  claiming  the  vessel, 
but  is  only  praying  in  aid  Convention  No.  VI.  so  as  to  avoid 
condemnation.  In  the  United  States  during  the  Spanish-American 
War,  and  in  Russia  and  Japan  during  the  Russo-Japanese  War, 
the  principle  of  allowing  the  enemy  owner  to  appear  was  accepted. 

[He  cited  the  cases  referred  to  in  detail  on  this  point  in  the 
judgment.] 

[Sir  Samuel  Evans  (The  President).— Without  having 
decided  this  preliminary  question,  I  will  hear  you  as  amicus 
Curias  on  the  other  points.] 
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"Port"  in  articles  1  and  2  of  Convention  No.  VI.  is  not 
confined  to  its  so-called  ordinary  meaning,  but  includes  any 
place  where  the  officers  of  Customs  can  seize  a  vessel.  It  is 
opposed  to  "  high .  seas  "  in  article  3.  If  a  vessel  is  seized  in 
a  port  or  in  territorial  waters  at  the  commencement  of  hostilities 
she  should  escape  condemnation. 

Cur.  adv.  vult. 

Nov.  9,  1914. — Sir  Samuel  Evans  (The  President). — This 
was  a  merchant  sailing  vessel  of  the  port  of  Rhandermoor,  in 
Germany.  Her  master  was  Harm  Schier,  a  German  subject. 
He  was  also  the  sole  owner  of  the  vessel.  She  was  captured  by 
H.M.S.  Ringdove  on  August  5  last  in  the  Firth  of  Forth  and 
taken  into  Leith.  Her  ship's  papers  shewed  that  she  was  a 
German  vessel,  and  had  sailed  from  Norderney  in  Germany,  and 
that  her  destination  was  Bo'ness,  in  the  Forth.  The  master  in 
an  affidavit  deposed  that  he,  was  bound  for  Morrison's  Haven  for 
coal.  That  statement  is  not  accurate,  but  in  the  circumstances  it 
is  not  material  to  any  issue.  He  arrived  near  Morrison's  Haven 
somewhere  between  7  and  9  p.m.  on  August  4.  At  this  time 
hostilities  between  this  country  and  Germany  had  not  begun. 
The  declaration  of  war  was  made  from  11  p.m.  on  that  day.  He 
came  to  anchor  about  a  mile  off  the  creek  of  Morrison's  Haven. 
He  had  a  conversation  with  the  officer  of  Customs  of  this  place ; 
his  account  of  it  differs  from  that  of  the  Customs  officer.  Again, 
this  is  not  material  to  any  question  in  issue.  If  it  were,  I  accept 
the  latter's  account.  The  master  in  his  affidavit  seems  to  make 
some  point  of  what  he  alleged  took  place,  but  no  argument  was 
based  upon  this  at  the  trial.  Early  in  the  morning  of  August  5 
he  weighed  anchor  and  proceeded  under  way,  according  to  his 
account,  for  Granton,  a  port  about  eight  miles  higher  up  the 
Firth  of  Forth  than  Morrison's  Haven.  After  being  under  way 
for  about  an  hour,  the  vessel  was  captured  as  prize  by 
H.M.S.  Ringdove,  when,  to  use  the  words  in  the  affidavit  of  her 
master,  "  she  was  in  British  territorial  waters  between  Morrison's 
Haven  and  Granton."  In  a  subsequent  paragraph  he  said  the 
vessel  was  "  taken  at  sea."  It  was  not  shewn  that  the  master 
knew  of  the  outbreak  of  war  when  the  vessel  was  captured,  and 
for  the  purposes  of  this  case  it  is  assumed  that  he  did  not  know. 
An  appearance  was  entered  in  these  prize  proceedings  by  Harm 
Schier  "as  owner  of  the  vessel." 
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The  first  question  which  arises  for  decision  is  whether,  in 
the  particular  circumstances  of  this  case,  Schier,  an  adniitted 
enemy  subject  and  the  owner  of  an  enemy  merchant  ship,  has  a 
right  to  appear  as  a  claimant  in  the  proceedings;  or  whether 
he  should  be  given  such  a  right,  in  order  to  assert  whatever 
privileges  he  deems  to  be  conferred  upon  him  by  the  sixth  Hague 
Convention  of  1907. 

The  second  question  to  be  determined  is  whether  the  vessel 
was  in  an  enemy  port  and  not  allowed  to  leave  at  the  commence- 
ment of  hostilities,  or  whether  she  was  encountered  and  captured 
at  sea,  within  the  meaning  of  the  sixth  Hague  Convention  of 
1907.  Assuming  the  question  to  depend  upon  the  Convention, 
in  the  former  case  the  vessel  is  only  to  be  detained  and  not 
confiscated  in  accordance  with  articles  1  and  2;  in  the  latter 
she  is  subject  to  condemnation,  as  Germany  made  a  reservation* 
with  respect  to  article  3,  and  is  not  a  party  to  it. 

Pending  the  decision  upon  the  first  question,  I  allowed 
counsel  (who  was  instructed  to  appear  for  the  enemy  owner)  to 
present  his  arguments  fully  as  amicus  Curiae  upon  the  two 
questions  to  be  decided. 

The  question  of  the  right  to  appear  naturally  comes  first. 
I  have  already  dealt  with  this  matter  in  one  of  its  aspects  in 
The  Marie  Glaeser  [19H]  {ante,  p.  38;  84  L.  J.  P.  8;  [1914] 
P.  218).  In  that  case  an  appearance  in  the  proceedings  was 
entered  for  the  enemy  owners,  but  at  the  hearing  no  one  came 
forward  to  represent  them.  It  was  obvious  that  no  ground  could 
be  shewn  either  under  The  Hague  Conventions  or  otherwise 
against  the  ship's  capture  and  condemnation ;  and  I  ordered  the 
appearance  to  be  struck  out  both  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  upon  which  the  appearance  was  founded, 
and  on  the  ground  that  there  were  no  substantial  special 
circumstances  which  could  be  put  in  any  other  affidavit  in 
support  of  any  valid  claim. 

In  the  case  now  before  the  Court,  altkough  the  affidavit  of  the 
claimant  is  not  very  aptly  drawn  to  set  forth  a  claim,  it  is 
contended  that  he  is  entitled  under  the  said  Hague  Convention  to 
appear  to  resist  condemnation  of  his  vessel,  and  to  secure  that 
the  vessel  is  subjected  only  to  a  degree  of  detention  without 
compensation  during  the  war,  or  requisition  upon  making  com- 
pensation. I  ^yill  assume  that  the  affidavit  sufficiently  disclosed 
the  special  circumstances  in  which  this  contention  is  put  forward. 
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I  will  also  assume  that  The  Hague  Convention  referred  to  is  in 
force  and  applicable.     Upon  this  a  word  will  be  said  later. 

I  referred  in  The  Marie  Glaeser  [IQH]  {ante,  p.  38;  84  L.  J. 
P.  8;  [1914]  P.  218)  to  some  decisions  of  Lord  Stowell  and 
Dr.  Lushington,  and  I  will  not  repeat  them.  There  are  other 
decisions  to  the  like  effect — for  example,  in  The  Falcon  [1805] 
(6  C.  Rob.  194,  at  pp.  197,  199),  in  which  in  the  following 
passages  Lord  Stowell  deals  with  the  disabilities  of  citizens  of  a 
hostile  State  in  this  Court,  and  of  citizens  of  this  country  in  the 
Courts  of  an  enemy :  "  He  is,  it  seems,  invested  with  the  character 
of  the  American  Consul  at  Bordeaux;  and  certain  it  is,  that  an 
American  Consul  resident  in  France  is  subject  to  all  the 
disabilities  of  a  French  merchant,  as  to  the  power  of  becoming  a 
claimant  in  this  Court;  .  .  , 

"  But  I  am  to  recollect  who  the  persons  are  from  whom  the 
objection  comes.  They  are  British  subjects,  who  could  have 
no  persona  standi  there, "-^that  is,  in  French  Courts — '"  and 
could  not  have  been  parties  to  the  proceedings  either  in  the  Court 
of  Leghorn,  or  Paris,  without  stating  themselves  out  of  Court. 
It  was  impossible  that  the  proceedings  could  be  otherwise 
conducted;  and,  therefore,  I  cannot  think  that  the  absence  of  the 
parties,  which  is  urged  as  a  fundamental  defect,  is  material  in 
such  a  case.  It  is  -nothing  more  than  what  takes  place  here  in 
cases  of  common  condemnations,  which  do  not  rest  solely 
on  the  effect  of  the  monition,  but  pass  on  a  view  of  the  evidence 
of  the  case.  The  enemy  proprietor  is  necessarily  absent  by 
operation  of  law,  and  yet  the  sentence  is  completely  valid,  as 
well  against  him  as  against  all  the  world." 

All  the  forms  since  the  days  of  Sir  James  Marriott,  Lord 
Stowell's  predecessor,  down  to  the  present  day  accord  with  the 
principle  and  practice  promulgated  by  Lord  Stowell  in 
The  Hoop  [1799]  (1  C.  Rob.  196;  1  Eng.  P.C.  104)— see 
Marriott's  Formulary,  1802,  passim. 

These  are  followed  in  some  of  the  forms  appended  to  the 
recent  Prize  Court  Rules,  1914.  See  Form  13,  where  this 
paragraph  appears :  "  There  were  at  the  time  of  such  capture  no 
contraband  goods  on  board  the  said  ship,  and  no  subject  of 
(insert  the  name  of  Government  at  war  with  Great  Britain)  or 
enemy  of  Great  Britain  had  at  the  time  of  such  capture,  or  at 
any  other  time  material  to  the  matters  in  this  cause,  any  share, 
right,  title,  or  interest  in  the  said  ship  or  cargo,  or  any  pari 

5 


66  THE    MOWE. 

thereof."  Far  be  it  from  me  to  wish  to  decide  on  mere  matters 
of  form,  unless  compelled  thereto  by  the  law;  I  only  cite  them 
to  illustrate  the  principles  and  practice. 

A  claimant  in  a  Prize  Court  is  not  in  a  position  analogous  to 
that  of  a  defendant,  but  rather  to  that  of  a  plaintiff.  In  the  writ 
the  owners  of  a  vessel  are  not  made  defendants.  But  I  wish  to 
avoid  complicating  this  case  with  any  discussion  of  the  position 
or  rights  of  alien  enemies  in  legal  proceedings  in  the  King's 
Bench,  or  our  other  muncipal  Courts. 

The  principle  upon  which  the  Prize   Court  in  the  times  of 
Lord  Stowell  and  Dr.  Lushington  proceeded  was  that  no  one 
who  was  a  subject  of  the  enemy  could  be  a  claimant  unless 
under  particular  circumstances  that  pro  hac  vice  discharged  him 
from  the  character  of  an  enemy,  such  as  his  coming  under  a 
flag  of  truce,   a  cartel,  a  pass,   or  some  other   act  of  public 
authority    that    puts    him    in    the    King's    peace    pro    hac    vice. 
Otherwise  such  a  person  was  regarded  as  totally  ex  lege.     In 
the  words  of  Mr.  Justice  Story  in  his  authoritative  Notes  on  the 
Principles  and  Practice  of  Prize  Courts,  edited  by  F.  T.  Pratt, 
p.  21,  "  Nor  can  an  enemy  interpose  a  claim,  unless  under  the 
protection  of  a  flag  of  truce,  a  cartel,  licence,  pass,  treaty,  or 
some  other  act  of  the  public  authority  suspending  his  hostile 
character."    In  this  passage  Mr.  Justice  Story  adopted  the  words 
of  Lord  Stowell  in  The  Hoop  (1  C.  Rob.  196;  1  Eng.  P.C.  104), 
adding  by  way  of  illustration  the  words  "  licence  "  and  "  treaty." 
In  his   argument  the   Attorney-General   submitted  two  pro- 
positions as  embodying  the  result  of  the  authorities  in  this  Court 
—namely,   first,  where   an  owner  avowed  his  enemy  character 
without  qualification,  he  had  not  a  persona  standi  in  judicio,  and 
was  not  a  person  who  had  a  right  to  be  heard;  and  secondly, 
where  a  person  avowed  that  he  was  a  subject  of  the  enemy  state 
in  general,  but  had  ground  for  urging  that  pro  hac  vice  he  stood 
in  a  position  which  relieved  him  from  the  pure  enemy  character, 
he  was  entitled  to  appear  and  to  be  heard;  and  that  the  real 
question  was  under  which  of  these  two  rules  a  German  owner 
should  be  regarded  when  he  came  before  the  Court. 

In  my  opinion  that  submission  is  well  founded  and  accurate. 
Practical  illustrations   of  the   second   proposition   were   fre- 
quently afforded  in  the  time  of  the  Crimean  War,  when  claimants 
appeared  on  the  ground  of  the  immunity  of  their  ships  from 
capture  by  reason  of  the  Order  in  Council  dated  March  29,  1854. 
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This  Order'  in  Council  is  set  out  in  Spink's  Prize  Cases,  App.  D. 
p.  iii.  That  Order  allowed  six  weeks  to  Russian  merchant 
vessels  in  any  ports  or  places  within  the  British  dominions  for 
loading  their  cargoes  and  departing  from  such  ports  or  places; 
and  also  gave  permission  to  such  Russian  vessels,  if  met  at  sea 
by  any  of  Her  Majesty's  ships,  to  continue  their  voyage,  if  their 
cargoes  had  been  taken  on  board  before  the  expiration  of  the 
six  weeks.  The  Order  also  granted  permission  to  any  such 
Russian  vessels  which,  prior  to  its  date,  should  have  sailed  from 
any  foreign  port  bound  for  any  port  or  place  in  the  British 
dominions  to  enter  and  discharge  their  cargoes,  and  afterwards 
forthwith  to  depart  without  molestation;  and  if  met  at  sea,  to 
continue  their  voyage  to  any  port  not  blockaded.  In  short,  the 
Order  in  Council  exempted  entirely  from  capture  Russian 
merchant  vessels  in  the  special  circumstances  therein  specified. 

Claimants  whose  vessels  were  within  the  special  terms  of  the 
Order  therefore  brought  themselves  within  the  category  of 
persons  who  were  within  the  Queen's  peace  pro  hac  vice,  and 
who  were  relieved  from  their  enemy  character,  or  had  their 
hostile  character  suspended  during  the  operation  of  the  Order  in 
Council.  They  were  accordingly  heard  as  claimants  in  the 
Prize  Court. 

Reference  was  made  in  argument  to  cases  in  the  American 
Courts  arising  during  the  Spanish-American  War  in  1898.  Upon 
examination  it  will  be  found  that  in  almost  all  the  cases  where 
enemy  claimants  were  heard  at  that  time,  their  claims  arose  in 
circumstances  very  similar  to  those  in  the  class  of  proceedings 
already  referred  to  which  came  before  the  British  Prize  Court 
during  the  Crimean  War. 

.At  the  outbreak  of  the  war  between  the  United  States  of 
America  and  Spain  the  President  of  the  Republic  issued  on 
April  26,  1898,  a  proclamation  exempting  Spanish  ships  from 
capture  in  terms  practically  identical  with  the  Queen's  Order  in 
Council  exempting  Russian  ships  forty-four  years  earlier. 
Articles  4  and  5  of  the  President's  proclamation  were  obviously 
framed  upon  the  British  Order  in  Council  of  1854. 

Following  upon  this  proclamation  of  the  President,  the  cases 
cited  before  me  came  before  the  United  States  Courts.  The 
Pedro  [1899]  (175  U.S.  Rep.  354)  turned 'upon  articles  4  and  5 
of  the  proclamation.  The  Guido  [^89.9]  (175  U.S.  Rep.  382) 
simply  followed  The  Pedro  (175  U.S.  Rep.  354).     The  Buena 
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Ventura  [1899]  (175  U.S.  Rep.  384)  depended  upon  the  appli- 
cation of  article  5  of  the  proclamation.  The  Panama  [1900] 
(176  U.S.  Rep.  535)  was  also  decided  upon  articles  4  and  6  of 
the  proclamation.  The  other  cases  cited— namely,  The  Paquete 
Habana  [1900]  (175  U.S.  Rep.  677)— did  not  depend  upon  the 
provisions  of  the  proclamation ;  but  it  is  to  be  observed  that  the 
claim  there  put  forward  and  decided  was  also  that  the  vessel 
was  "  exempt  from  capture."  There  may  be  other  cases  which 
I  have  not  been  able  to  examine  in  which  enemy  claimants  were 
allowed  to  appear  in  the  United  States  Courts;  and  there  may 
be  regulations  touching  the  matter  which  I  have  not  seen.  But 
the  authorities  cited  fall  short  of  shewing  that  in  the  United  States 
any  claimant  who  avowed  an  enemy  character  has  been  allowed 
generally  to  appear  in  their  Courts. 

In  argument  before  me  counsel  for  the  enemy  shipowner 
also  compendiously  referred  to  cases  which  were  heard  during 
the  Russo-Japanese  War  in  1904-5,  and  reported  in  the  Russian 
and  Japanese  Prize  Cases  (1912,  edited  by  Hurst  and  Bray), 
vol.  1,  p.  166;  and  vol.  2,  pp.  1,  12,  39,  46,  52,  92,  95,  116, 
and  354. 

Upon  examination  of  these  cases  again,  it  appears  that  they 
dealt  with  claims  either  of  neutrals,  or  of  claimants  whose 
contention  was  that  their  property  was  entirely  immune  from 
capture  and  from  sentence  of  condemnation.  In  most  of  them 
the  claim  was  founded  (no  doubt  among  other  grounds)  upon 
the  Japanese  Imperial  Ordinance  No.  20,  of  February  9,  1904, 
which  allowed  days  of  grace  to  certain  Russian  vessels  upon 
the  same  lines  as  the  British  Order  in  Council  of  1854  and  the 
United  States  Proclamation  of  1898 — see  Ordinance,  Appendix  C, 
vol.  2  of  Russian  and  Japanese  Prize  Cases,  p.  445.  In  The 
Tetartos  [1909]  (vol.  1,  166),  in  the  Russian  Prize  Court,  the 
original  claimants  were  the  neutral  owners  of  a  German  ship, 
which  the  Russian  cruiser  captured  and  sank.  Jt  was  ultimately 
held  that  the  ship  was  wrongfully  sunk.  Thereupon  the 
liquidator  of  what  was  apparently  a  Japanese  company  (the 
Teshio  Timber  Co.,  of  Otaru),  the  owners  of  the  cargo  which 
was  in  the  captured  ship  and  was  also  wrongfully  sunk,  made  a 
claim  which  was  allowed.  The  other  cases  reported  at  the 
pages  referred  to  in  volume  2  were  heard  in  the  Japanese  Prize 
Courts. 
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In  The  Ekaterinoslav  [7905]  (vol.  2,  1)  the  owners  of  a 
Russian  vessel  claimed  exemption  from  capture  on  grounds 
{inter  alia)  coming  within  the  Days  of  Grace  Ordinance,  (No.  20) 
already  referred  to.  The  Mukdeiv  [7905]  (vol.  2,  12), 
The  Rossia  [7905]  (vol.  2,  39),  and  The  Argun  [1905]  (vol.  2, 
46)  were  also  cases  in  which  exemption  was  claimed  (among 
other  grounds)  under  the  same  Ordinance.  In  The  Manchuria 
[7905]  (vol.  2,  52)  and  The  Lesnik  [790|]  (vol.  2,  92)  the 
Ordinance  was  relied  upon ;  and  in  the  former  case  a  claim 
was  made  on  behalf  of  neutral  insurers.  The  claim  in  The  Kotik 
[7905]  (vol.  2,  95)  was  for  exemption  as  a  fishing  vessel,  and 
also  under  Ordinance  20.  In  The  Thalia  [1905]  (vol.  2,  116) 
the  vessel  was  seized  in  a  repairing  dock,  and  the  basis  of  the 
claim  was  that  she  was  property  "  on  land,"  and  therefore 
exempted  from  capture.  And  in  The  Orel  [7905]  (vol.  2,  354) 
the  capture  was  said  to  be  wrongful  as  the  vessel  was  a  hospital 
ship,  and  therefore  immune;  but  is  was  held,  notwithstanding, 
that  she  was  guilty  of  hostile  acts,  and  therefore  subject  to 
condemnation. 

I  have  dealt  briefly  with  these  cases,  because  reliance  was 
placed  upon  the  liberty  which  was  said  to  be  given  by  the 
Russian  and  Japanese  Prize  Courts  to  enemy  claimants,  as 
adding  force  to  the  rights  asserted  on  behalf  of  enemy  owners 
in  this  Court.  In  each  of  the  cases,  however,  which  I  have 
examined,  complete  immunity  was  claimed,  as  I  have  said.  As 
lo  Russia,  I  observe  that  article  60  of  the  "  Regulations  Relating 
to  Naval  Prizes "  (1895)  deals  with  "  original  owners  of  the 
captured  property  "  in  general  terms,  but  I  cannot  say  how  these 
words  would  be  construed. 

All  the  cases  mentioned  were,  of  course,  before  The  Hague 
Conventions  of  1907.  Under  The  Hague  Convention  No.  VI.  the 
attitude  which  the  owner  in  the  present  case  must  take  may 
shortly  be  stated  in  these  terms :  "  I  admit  I  am  an  alien  enemy ; 
and  therefore  that  my  ship  was  lawfully  captured,  or  seized,  as 
being  enemy  property;  but  I  wish  to  appear  to  put  forward  and 
argue  my  claim  that  in  the  circumstances  of  my  case  the  ship 
is  not  confiscable,  and  cannot  be  condemned;  but  can  only  be 
detained  during  the  war,  to  be  restored  to  me  after  the  war." 

Applying  the  principles  laid  down  by  Lord  Stowell  and 
Dr.  Lushington,  I  am  satisfied  that  in  their  day  they  would  not 
have  allowed  the  enemy  owner  to  appear  to  assert  such  a  claim. 
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There  is  no  coming  pro  hac  vice  within  the  King's  peace;  there 
is  no  suspension  of  the  hostile  character.  As  to  what  those 
eminent  Judges  would  have  done  if  they  lived  in  the  present 
day  I  will  not  hazard  a  conjecture. 

As  before  indicated,  I  desire  to  say  a  word  as  to  whether 
The  Hague  Convention  No.  VI.  is  operative  and  applicable.  I 
cannot  close  my  eyes  to  the  provision  in  article  6  of  the 
Convention,  which  reads  as  follows:  "The  provisions  of  the 
present  Convention  do  not  apply  except  between  Contracting 
Powers,  and  then  only  if  all  the  belligerents  are  parties  to  the 
Convention."  By  articles  7  and  9  the  Convention  requires  to  be 
ratified  by  the  signatory  Powers,  and  by  article  8  non-signatory 
Powers  may  accede  to  the  Convention.  Similar  articles  appear 
in  the  other  Conventions  enumerated  hereafter. 

Of  the  belligerents  in  the  present  war  at  the  time  of  the 
capture  of  the  vessel,  Germany  and  Austria-Hungary,  and 
Belgium,  France,  Great  Britain,  Japan,  and  Russia  had  ratified 
the  Convention  (Germany  and  Russia  making  reservations  of 
article  3  and  part  of  article  4).  Of  the  other  belligerents, 
Montenegro  and  Serbia  (whose  representatives  signed  the 
Convention)  have  not  ratified  it.  Turkey,  who  is  now  also  a 
belligerent,  has  not  ratified  it.  None  of  these  States  were  non- 
signatory  Powers,  so  there  has  been  no  accession  on  the  part 
of  any  of  them.  In  strictness,  therefore  (apart  entirely  from  the 
question  whether  the  enemies  of  this  country  are  acting  under  or 
in  accordance  with  the  Convention),  it  is  not  clear  that  the 
Convention  is  binding  or  applicable. 

It  is  not  my  function  or  province  to  do  anything  more  than 
to  declare  the  law.  But  I  trust  to  be  forgiven  for  a  humble 
expression  of  opinion  that  it  would  accord  with  the  traditions 
of  this  country  if  such  steps  were  taken  as  may  be  necessary  to 
make  operative  a  series  of  Conventions  solemnly  agreed  upon  by 
the  plenipotentiaries  of  forty-five  States  or  Powers  after  most 
careful  deliberation,  with  the  most  beneficent  international 
objects. 

I  am  not  required  finally  to  determine  the  effect  or  the  binding 
character  of  the  Conventions.  This  Court  would  be  mainly 
concerned  with  the  sixth,  seventh,  tenth,  and  eleventh  of  them 
as  dealing  more  directly  with  maritime  concerns,  although, 
incidentally,  others  of  them— for  example,  the  third,  eighth,  and 
thirteenth— might    come    under    consideration    in    proceedings 
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before  it.  Of  the  belligerents,  Montenegro  has  no  navy,  and, 
so  far  as  I  know,  no  mercantile  marine ;  it  has  a  coastline,  but 
only  of  about  thirty  miles;  and  Serbia  is  a  purely  inland  State, 
having  no  seaboard  at  all.  It  would  scarcely  seem  desirable 
that  the  non-ratification  by  these  Powers  should  prevent  the 
application  of  the  maritime  Conventions ;  and  it  may  be  that  the 
counsellors  who  have  the  responsibility  of  advising  the  Crown 
may  deem  it  fit  to  advise  that  by  proclamation  or  otherwise 
this  country  should  declare  that  it  will  give  effect  to  the  Conven- 
tions, whether  by  the  literal  terms  thereof  they  are  strictly 
binding  or  not. 

Having  premised  so  much,  I  will  now  consider  whether  the 
owners  of  an  enemy  vessel  have  a  right,  or  should  be  given  the 
right,  to  appear  to  put  forward  a  claim  under  The  Hague 
Conventions,  assuming,  as  was  done  during  the  argument,  that 
they  are  operative.  Under  some  of  the  Conventions  some  degree 
of  protection  and  relief  is  given  in  respect  of  vessels  which  are 
not  wholly  immune  from  capture  at  sea  or  seizure  in  ports;  for 
example,  under  the  sixth  Convention  the  consequences  of  seizure 
or  capture  are  minimised  and  limited  in  certain  cases,  although 
complete  immunity  is  not  afforded.  Under  others  of  the. 
Conventions  some  vessels  are  entirely  exempted  from  capture. 
For  instance,  under  the  tenth  Convention,  hospital  ships  are  free 
from  capture,  except  in  certain  specified  circumstances;  and 
under  the  eleventh  Convention  certain  coast  fishing  vessels  and 
local  trading  boats,  as  .well  as  those  employed  on  religious, 
scientific,  or  philanthropic  missions,  are  similarly  exempted. 
With  regard  to  vessels  comprised  within  the  tenth  and  eleventh 
Conventions,  the  cases  which  might  arise  would  approach  nearly 
to  those  of  vessels  which  came  within  the  protection  afforded  by 
the  Order  in  Council  of  1854. 

Dealing  with  The  Hague  Conventions  as  a  whole,  the  Court 
is  faced  with  the  problem  of  deciding  whether  a  uniform  rule  as 
to  the  right  of  an  enemy  owner  to  appear  ought  to  prevail  in  all 
cases  of  claimants  who  may  be  entitled  to  protection  or  relief, 
whether  partial  or  otherwise. 

Mr.  Holland  argued  that  this  is  a  matter  not  of  International 
Law,  but  of  the  practice  of  this  Court.  That  view  is  correct.  I 
think  that  this  Court  has  the  inherent  power  of  regulating  and 
prescribing  its  own  practice,  unless  fettered  by  enactment.    Lord 
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Stowell  from  time  to  time  made  rules  of  practice,  and  his  power 
to  do  so  was  not  questioned. 

Moreover,  by  Order  XLV.  of  the  Prize  Court  Rules,  1914, 
it  is  laid  down  that  "  In  all  cases  not  provided  for  by  these  Rules, 
the  practice  of  the  late  High  Court  of  Admiralty  in  England  in 
prize  proceedings  shall  be  followed,  or  such  other  practice  as  the 
President  may  direct."  The  Rules  do  not  provide  for  the  case 
now  arising.  I  therefore  assume  that  as  President  of  this  Court 
I  can  give  directions  as  to  the  practice  in  such  cases  as  that  with 
which  the  Court  is  now  dealing. 

The  practice  should  conform  to  sound  ideas  of  what  is  fair 
and  just.  When  a  sea  of  passions  rises  and  rages  as  a  natural 
result  of  such  a  calamitous  series  of  wars  as  the  present,  it 
behoves  a  Court  of  justice  to  preserve  a  calm  and  equable  attitude 
in  all  controversies  which  come  before  it  for  decision,  not  only 
where  they  concern  neutrals,  but  also  where  they  may  affect 
enemy  subjects.  In  times  of  peace  the  Admiralty  Courts  of  this 
realm  are  appealed  to  by  people  of  all  nationalities  who  engage 
in  commerce  upon  the  sea,  with  a  confidence  that  right  will  be 
done.  So  in  the  unhappy  and  dire  times  of  war  the  Court  of 
Prize  as  a  Court  of  justice  will,  it  is  hoped,  shew  that  it  holds 
evenly  the  scales  between  friend,  neutral,  and  foe. 

A  merchant  who  is  a  citizen  of  an  enemy  country  would 
not  unnaturally  expect  that  when  the  State  to  which  he  belongs, 
and  other  Slates  with  which  it  may  unhappily  be  at  war,  have 
bound  themselves  by  formal  and  solemn  Conventions  dealing 
with  a  state  of  war,  like  those  formulated  at  The  Hague  in  1907, 
he  should  have  the  benefit  of  the  provisions  of  such  international 
compacts.  He  might  equally  naturally  expect  that  he  would  be 
heard,  in  cases  where  his  property  or  interests  were  affected,  as 
to  the  effect  and  results  of  such  compacts  upon  his  individual 
position.  It  is  to  be  remembered  also  that,  in  the  international 
commerce  of  our  day,  the  ramifications  of  the  shipping  business 
are  manifold,  and  others  concerned,  like  underwriters  or 
insurers,  would  feel  a  greater  sense  of  fairness  and  security  if, 
through  an  owner  (though  he  be  an  enemy),  the  case  for  a  seized 
or  captured  vessel  were  permitted  to  be  independently  placed 
before  the  Court. 

For  the  considerations  to  which  I  have  adverted,  and  in  order 
to  induce  and  justify  a  conviction  of  fairness,  as  well  as  to 
promote  just  and  right  decisions,  I  deem  it  fitting,  pursuant  ,to 
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powers  which  I  think  the  Court  possesses,  to  direct  that  the 
practice  of  the  Court  shall  be  that  whenever  an  alien  enemy 
conceives  that  he  is  entitled  to  any  protection,  privilege,  or  relief 
under  any  of  The  Hague  Conventions  of  1907,  he  shall  be  entitled 
to  appear  as  a  claimant  and  to  argue  his  claim  before  this  Court. 
The  grounds  of  his  claim  should  be  stated  in  the  affidavit  to 
lead  to  appearance  which  is  required  to  be  filed  by  Order  III. 
rule  5  of  the  Prize  Court  Rules,  1014. 

I  will  now  proceed  to  deal  with  the  substance  of  the  claim 
of  the  owner  in  the  present  case.  He  contends  that  his  vessel 
cannot  be  condemned  as  prize.  Was  his  vessel  captured  at  sea, 
or  seized  in  port?  It  was  argued  for  him  that  she  was  seized 
in  port,  and  therefore  ought  only  to  be  detained  during  the  war. 
For  the  Crown,  on  the  other  hand,  it  was  contended  that  the 
vessel  was  captured  at  sea,  and  ought  to  be  condemned.  I  have 
sufficiently  stated  the  facts. 

It  was  urged  that  the  vessel  was  seized  within  the  port  of 
Leith,  and,  alternatively,  that  she  was  taken  within  territorial 
waters,  and  not  "  on  the  high  seas,"  and  therefore  is  not 
confiscable.  See  article  3  of  the  sixth  Hague  Convention,  to 
which  Germany  did  not  agree,  and  under  which  her  citizens 
cannot  benefit. 

In  this  Convention  I  am  of  opinion  that  the  word  "  port '" 
must  be  construed  in  its  usual  and  limited  popular  or  commercial 
sense  as  a  place  where  ships  are  in  the  habit  of  coming  for  the 
purpose  of  loading  or  unloading,  embarking  or  disembarking. 
It  does  not  mean  the  fiscal  port.  The  ports  of  Morrison's  Haven, 
Granton,  and  Bo'ness,  I  was  informed,  are  within  the  fiscal  port 
of  Leith,  but  they  are  all  separate  ports  'in  the  ordinary  sense. 
The  vessel  was  not  seized  in  any  of  such  "  ports  "  as  the  term 
is  so  understood,  and  as  it  seems  to  me  to  be  used  in  the 
Convention.  She  was  not  in  a  port  from  which,  if  days  of 
grace  had  been  arranged,  she  could  be  said  to  "  depart " 
("sortir").  Alternatively,  it  was  alleged  but  not  proved  that 
she  was  taken  in  "  territorial  waters,"  and  that  therefore  she 
was  not  captured  on  the  high  seas.  But  I  will  assume  that  she 
was  within  territorial  waters  when  the  capture  was  made.  In 
my  view  that  is  wholly  immaterial.  The  sixth  Hague  Convention 
does  not  refer  to  "  territorial  waters."  A  vessel  might  be  in 
territorial  waters  for  scores  of  miles,  either  innocently  or 
nefarioasly,  and  pass  ntimerous  ports,  without  any  intention  to 
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enter  any  of  them.  It  is  idle  to  say  that  on  this  account  she 
would  be  free  from  capture.  Where  The  Hague  Conventions 
intended  to  deal  with  territorial  waters  they  are  expressly  men- 
tioned as  distinguished  from  "  port  " — for  example,  in  Conven- 
tion XII.  arts.  3  and  4,  and  Convention  XIII.  arts.  2,  3,  9,  10,  &c. 
the  words  "  les  eaux  territoriales  "  are  used  in  contradistinction 
to  "  les  ports."  (Cf.  also  the  Declaration  of  London,  art.  37, 
where  territorial  waters  are  described  as  "  les  eaux  des 
belligirants.")  "En  mer,"  which  is  the  phrase  used  in  article  3 
of  the  sixth  Convention,  is  also  inapt  to  indicate  "  territorial 
waters." 

Then  it  was  contended  that  the  vessel  could  not  be  condemned 
because  she  was  not  captured  on  "the  high  seas."  The  words 
"  encountered  on  the  high  seas,"  in  article  3,  are  not  an  accurate 
rendering  of  the  authoritative  French,  "  rencontres  en  mer." 
Where  the  Conventions  intend  to  describe  "  upon  the  high  seas," 
the  appropriate  phrase  "  en  pleine  mer "  is  used.  See 
Convention  VII.,  recital.  Another  phrase,  "en  haute  mer"  is 
used  in  the  Declaration  of  London,  art.  37,  to  signify  the  same 
thing. 

To  illustrate  the  meaning  of  the  word  "  port "  in  the 
Conventions  I  would  further  observe  that  the  word  "  ports  "  is 
used  in  various  places  in  conjunction  with,  but  in  contra- 
distinction to,  roadsteads,  and  to  territorial  waters.  See 
Convention  XIII.,  where  the  words  "les  ports,  les  rades,  ou  les 
eaux  territoriales  ''  are  frequently  used. 

In  my  view  the  claimant  in  his  affidavit  was  accurate  when  he 
said  his  vessel  was  "taken  at  sea."  The  words  of  article  3^ 
"  rencontris  en  mer,"  are  exactly  applicable  to  this  case.  And 
I  have  no  hesitation  in  finding  that  she  was  captured  at  sea, 
and  not  seized  in  port.  I  therefore  decree  that  the  vessel  be 
condemned  as  lawful  prize. 

SoJicitow— Treasury   Solicitor;   Stokes  &   Stokes. 

[Beported  by  Arthur  Pritchard,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President).    Nov.  23,  24.    Dec  7,  1914. 

THE   ROUMANIAN. 

Prize  Court — Prize  Jurisdiction — Cargo  of  Oil — Discharge 
into  Tanks — Droits  of  Admiralty — Seizure  "  on  land "  or  in 
"port" — Enemy  National  Character — German  Company — Inter- 
national Combine — Notice  of  Detention — Ambiguity— Lawful 
Seizure. 

A  cargo  of  oil  was  shipped  on  a  British  steamship  at  Port 
Arthur,  Texas,  for  delivery  at  Hamburg.  The  oil  was  the 
property  of  a  German  incorporated  company,  which  was  an 
international  combine,  and  most  of  its  shares  were  held  by 
incorporated  companies  of  nations  which  were  not  enemies. 
During  the  voyage  and  after  the  outbreak  of  war  with  Germany, 
the  vessel,  owing  to  a  request  of  the  Admiralty,  was  diverted 
eventually  to  London  and  was  moored  at  a  wharf.  The  oil  was 
discharged  into  tanks  belonging  to  the  wharfingers,  one  hundred 
io  one  hundred  and  fifty  yards  away  from  the  wharf,  by  means 
of  the  ship's  pumps  and  connecting  pipes..  Notice  by  an  officer 
of  Customs  that  the  whole  cargo  was  "  placed  under  detention  " 
was  delivered  on  board  when  most  of  the  oil  had  been  discharged, 
but  the  remaining  oil  was  afterwards  discharged  into  the  tanks : 
— Held,  fifst,  that  the  whole  cargo  of  oil  should  be  condemned 
as  droits  of  Admiralty ,  and  that  the  case  was  within  the  juris- 
diction of  the  Prize  Court;  that  the  oil  in  the  tanks  was  seizable 
even  if  it  was  strictly  "  on  land  "  and  not  in  "  port,"  but  that  the 
tanks  were  oil  warehouses  and  the  oil  therein  was  seized  in 
"port";  secondly,  that  the  German  company,  being  incorporated 
and  resident  in  Germany,  was  of  an  enemy  national  character, 
notwithstanding  its  international  position;  and  thirdly,  that  the 
Customs  notice  that  the  cargo  was  placed  under  detention  was  a 
lawful  seizure  of  the  oil  as  droits  of  Admiralty,  and  the  con- 
tention that  the  notice  was  too  ambiguous  was  disallowed. 

Cause  for  the  condemnation  of  a  cargo  of  petroleum  as  prize 
and  droits  of  Admiralty. 

Before  the  outbreak  of  war  on  August  4,  1914,  between 
Great  Britain  and  Germany,  a  cargo  of  6,264  tons  of  petroleum 
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oil  in  bulk  was  shipped  under  charterparty  and  bill  of  lading 
in  the  British  tank  steamship  Roumanian  at  Port  Arthur,  Texas, 
to  be  delivered  at  Hamburg  on  payment  of  freight  at  the  rate 
of  22s.  per  ton  of  20  cwts.  of  oil  intake  quantity.  The  owners 
of  the  Roumanian  were  the  Petroleum  Steamship  Co.,  Lim.,  of 
London;  and  this  company  is  referred  to  hereafter  as  "the 
steamship  company."  The  cargo  of  oil  was  at  all  material 
times  the  property  of  a  German  company,  the  Europaische 
Petroleum  Union  Gesellschaft,  M.B.H.,  of  Bremen;  and  this 
company  is  referred  to  hereafter  as  "  the  German  company." 
The  German  company  was  an  international  combine,  and  most 
of  the  shares  in  it  were  held  by  incorporated  companies  of  other 
nations  which  were  not  enemies.  The  British  Petroleum  Co., 
Lim.,  were  wharfingers  and  the  owners  of  the  tanks  at  Purfleet 
on  the  river  Thames,  into  which  the  oil  was  eventually 
discharged;  and  this  company  is  referred  to  hereafter  as  "the 
tank  company." 

The  following  statement  of  facts  is  taken  from  the  judgment : 
"  While  the  Roumanian  was  on  her  voyage  on  the  high  seas, 
the  Secretary  of  Lloyd's  wrote  to  the  managers  of  the  steamship 
company  that  the  Lords  Commissioners  of  the  Admiralty  had 
suggested  that  in  the  national  interest  the  Roumanian,  which, 
according  to  Lloyd's  records,  was  then  on  passage  to  Hamburg, 
should  be  diverted  to  a  United  Kingdom  port.  When  the  vessel 
had  reached  the  English  Channel  her  master  (Mr.  Ross),  on  or 
about  August  14,  received  instructions  from  her  owners  through 
Lloyd's  signal  station  at  Prawle  Point  to  proceed  to  Dartmouth 
for  orders.  The  vessel  was  accordingly  put  into  Dartmouth, 
arriving  there  apparently  on  August  Ti.  There  she  remained 
until  August  20,  when  her  owners  ordered  her  to  proceed  to 
London.  She  arrived  at  Purfleet  on  August  21,  and  was  moored 
at  the  tank  company's  wharf  at  noon  of  that  day.  The  discharge 
of  the  oil  into  the  tanks  of  the  tank  company  by  means  of  pumps 
and  connecting  pipes  was  immediately  begun.  Information  has 
in  such  cases  to  be  given,  and  was  in  this  case  given,  by  the 
shipbrokers  to  the  Custom  House  officer  of  the  arrival  of  the 
steamship,  in  order  that  the  oil  may  be  tested  for  the  purpose  of 
ascertaining  whether  the  particular  oil  is  subject  to  duty  or  not. 
The  Custom  House  officer  does  not  release  oil  cargo  until  he 
has  tested  it  and  ascertained  whether  duty  is  payable  on  it  or 
not.     The  officer  visited  the  steamer  at  Purfleet  on  August  21, 
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about  4  P.M.  Some  of  the  oil  had  already  been  discharged.  He 
tested  a  sample  taken  from  one  of  the  ship's  tanks  with  the 
specific  gravity  instrument.  It  was  somewhere  near  the  dutiable 
line,  so  he  took  away  a  sample  to  be  tested  in  the  laboratory  of 
the  Custom  House.  He  again  went  to  the  vessel  at  3.30  p.m.  on 
the  next  day  (August  22)  and  took  another  sample,  this  time 
from  the  discharging  pipe.  He  did  not  receive  the  test  note 
from  the  Custom  House  analyst  until  August  24.  Meantime,  on 
August  22  (about  7  p.m.),  a  letter  was  delivered  on  board  the 
steamer  from  the  Custom  House  officer  at  Gravesend,  of  which 
the  following  is  a  copy :  '  To  the  Master,  s.s.  Roumanian, 
Purfleet.  Custom  House,  Gravesend,  August  22,  1914.  Sir, — I 
have  to  inform  you  that  your  cargo  consisting  of  about 
6,264  tons  of  refined  petroleum  is  placed  under  detention. — 
Your  obedient  servant,  H.  Burrell,  Senr.' 

"  This  was  the  seizure,  by  one  of  the  special  war  staff  of  the 
Customs  on  behalf  of  the  Crown,  of  the  cargo  as  prize.  At 
this  time,  in  round  figures,  4,800  tons  had  been  discharged  from 
the  vessel  into  the  tanks,  and  1,400  tons  still  remained  in  the 
vessel.  To  complete  the  story,  the  test  note  afterwards  given 
on  August  24  shewed  that  the  oil  was  of  a  quality  admitted  free 
of  duty.  The  Customs  officer  first  referred  to  deposed  that  until 
the  cargo  is  certified  free  of  duty  it  is  still  regarded  as  being  in 
the  charge  of  the  Customs,  and  an  offence  against  the  Revenue 
laws  would  have  been  committed  if  any  delivery  had  taken 
place  before." 

The  discharge  of  the  oil  was  continued  after  the  letter  was 
received  on  board,  and  was  completed  early  on  August  23. 
The  distance  of  the  tanks  from  the  wharf  was  between  100  and 
150  yards,  and  they  were  used  in  conjunction  with  the  wharf 
for  dealing  with  oil  cargoes.  The  ship's  pumps  were  used  for 
discharging  the  oil. 

The  Procurator-General  applied  for  the  condemnation  of  the 
whole  cargo  of  oil.  The ,  chief  claimants  were  the  German 
company,  as  the  owners  of  the  cargo  of  oil,  and  certain  share- 
holders in  this  company,  and  their  main  allegations  were  that 
the  oil  could  not  lawfully  be  seized  as  it  had  been,  and, 
alternatively,  that  a  portion  of  the  oil  discharged  into  tanks  on 
shore  could  not  lawfully  be  so  seized.  Other  claimants  were 
the  steamship  company  in  respect  of  freight  and  demurrage,  and 
the  tank  company,  in  respect  of  their  charges  as  wharfingers. 
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Nov.  23,  24,  1914.— The  Attorney-General  {Sir  John  Simon, 
K.C.)  and  Theobald  Mathew,  for  the  Procurator-General.— The 
whole  cargo  was  rightly  seized  as  enemy  property  by  the  officer 
of  Customs  for  the  Crown  by  the  notice  of  detention  on 
August  22.  As  regards  the  oil  already  discharged  into  the  tanks, 
it  was  still  as  much  in  the  custody  of  the  Customs  as  if  it  had 
remained  in  the  ship.  This  part  of  the  oil  was  goods  seized  in 
"port."  A  "port"  consists  partly  of  "something  that  is 
artificial,  as  quays  and  wharfs,  and  cranes  and  warehouses,"— 
Sir  Matthew  Hale,  De  Portibus  Maris,  Cap.  II.,  cited  in 
Foreman  v.  Free  Fishers  of  Whitstable  [1869]  (38  L.  J. 
C.P.  345,  350;  L.  R.  4  H.L.  266,  285).  The  ordinary  prize 
jurisdiction  extends  to  captures  made  in  British  ports  (Pratt's 
Story,  p.  28),  and  it  is  not  ousted  merely  because  the  goods  are 
landed— LiNDO  v.  Rodney  [1782]  (2  Dougl.  613n.).  And  if  a 
cargo  is  seized  in  port  it  cannot  escape  merely  because  it  has 
been  landed— The  Two  Friends  [1799]  (1  C.  Rob.  271,  282,  283, 
284;  1  Eng.  P.C.  130).  Brown  v.  United  States  [18H] 
(8  Cranch  (Amer.),  110)  is  no  authority  to  the  contrary. 
Strictly  the  Crown  could  have  seized  this  property,  as  it  can 
seize  any  enemy  property,  anywhere  on  land  within  the  realm; 
but  the  special  right  to  seize  enemy  property  as  prize,  over  which 
the  Court  has  jurisdiction,  extends  at  any  rate  to  goods  landed 
from  a  ship  on  to  the  quay  in  circumstances  like  the  present. 

[Sir  Samuel  Evans  (The  President). — These  goods  are 
maritime  merchandise?] 

Yes.  As  regards  the  German  company,  it  will  be  suggested 
that  it  should  not  be  treated  as  an  enemy,  because  its  shares  are 
largely  held  by  other  incorporated  companies  which  belong  to 
neutral  or  allied  nations.  But  the  Court  cannot  look  beyond  the 
legal  entity,  which  is  the  German  company;  further,  if  it  could, 
it  would  have  to  consider  how  far  the  shareholders  in  the  neutral 
or  allied  companies  were  enemies. 

As  regards  the  alleged  six  days'  demurrage  at  Dartmouth, 
the  steamship  company  cannot  recover  that;  if  they  had  not  put 
in  here,  but  proceeded  to  Hamburg,  their  vessel  would  have 
been  condemned  there. 

As  regards  freight,  the  Crown,  without  admitting  liability, 
but  considering  that  the  vessel  was  diverted  to  a  British  port  by 
request,  will  pay  pro  rata  freight;  to  be  ascertained  by  a 
reference.     The   Crown  will   also   pay   the   reasonable   charges 
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for  landing  and  storing  the  oil,   also  to  be  ascertained  by  a 
reference. 

Maurice  Hill,  K.C.,  and  Balloch,  for  the  steamship  company 
and  the  tank  company,  and  with  C.  Robertson  Dunlop,  for  the 
German  company  and  certain  shareholders  therein. — No  part  of 
the  oil  is  liable  to  condemnation.  To  constitute  a  valid  capture 
there  must  always  be  some  act  done  manifesting  the  intention  to 
seize  and  retain  the  prize — Upton,  The  Law  of  Nations  affecting 
Commerce  during  War  (1863),  p.  189.  The  letter  of  August  22 
was  not  such  an  act,  but  was  at  best  ambiguous,  and  may  merely 
-have  meant  detention  for  Customs  purposes.  Therefore  all  the 
cargo  was  landed  before  the  seizure,  the  act  of  seizure  being 
really  the  writ  long  afterwards.  The  oil  had  passed  in  the  way 
of  civil  bailment  on  shore  to  the  tank  company,  and  could  not 
afterwards  be  arrested  in  prize — The  Ooster  Eems  [i78|] 
(1  C.  Rob.  284n. ;  1  Eng.  P.O.  136n.),  as  explained  in  The  Two 
Friends  (1  C.  Rob.  271,  284;  1  Eng.  P.O.  130).  The  hand 
of  capture  was  not  employed  on  this  oil  in  quality  of  cargo — 
The  Hoffnung  [1807]  (6  C.  Rob.  383,  386;  1  Eng.  P.C.  583, 
585),  and  The  Charlotte  [1808]  (6  C.  Rob.  386n. ;  1  Eng.  P.C. 
585n.).  This  oil  was  property  seized  on  British  territory,  and 
is  not  the  subject  of  prize  jurisdiction — Pratt's  Story,  p.  28; 
Brown  v.  The  United  States  (8  Cranch  (Amer.),  110).  Lindo 
».  Rodney  (2  Dougl.  613n.)  was  the  case  of  a  capture  by  naval 
■  force  on  hostile  territory.  The  jurisdiction  of  the  Prize  Court  in 
case  of  capture  on  land  is  limited  to  public  property  captured 
by  an  expedition— Naval  Prize  Act,  1864  (27  &  28  Vict.  c.  25), 
s.  34;  and  the  Court  had  no  jurisdiction  over  booty — property 
captured  on  land  by  land  forces  exclusively — except  by  statute — 
Banda  and  Kirwee  Booty  [1866]  (35  L.  J.  Adm.  17;  L.  R. 
1  A.  &  E.  109).  The  Europaische  Petroleum  Union  Gesellschaft, 
M.B.H.,  is  a  German  company,  but  it  is  an  international  combine 
composed  of  companies  and  subjects  of  all  nationalities.  Such  a 
company  should  not  be  treated  as  an  enemy ;  but  account  should 
be  taken  of  the  various  persons  belonging  to  allied  or  friendly 
nations  which  constitute  its  shareholders,  because  otherwise  prize 
procedure  which  is  intended  for  the  seizure  of  enemy  property 
is  diverted  from  its  purpose  so  as  to  attack  allies  and  neutrals. 

Theobald  Mathew,  in  reply,  as  to  the  meaning  of  "  port," 
referred  to  The  Mowe  [19U]  (ante,  p.  60;  84  L.  J.  P.  57; 
[1915]  P.  1).  Cur.  adv.  vult. 
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Dec.  7,  1914.— Sir  Samuel  Evans  (The  President).— This 
cargo  consisted  of  6,264  tons  of  refined  petroleum  oil  in  bulk. 
It  was  shipped  on  the  steamship  Roumanian  at  Port  Arthur, 
Texas.  The  commercial  documents  are  in  evidence.  Without 
going  into  detail,  it  is  sufficient  to  say  that  the  shipment  took 
place  before  the  outbreak  of  the  war,  and  that  the  cargo  of  oil 
was  destined  for  Hamburg.  At  all  times  material  for  this 
decision  the  oil  was  the  property  of  a  German  company.  At  all 
material  times,  therefore,  the  oil  was  the  property  of  enemy 
subjects. 

As  enemy  property,  it  is  claimed  by  the  Crown  as  having 
been  seized  on  behalf  of  the  Crown  as  lawful  prize  in  right  of 
the  Crown  to  droits  of  Admiralty.  On  the  other  hand,  the 
German  company  owners  claim  that  it  could  .not  lawfully  be  so 
seized;  and,  alternatively,  that  a  portion  of  the  oil  which  had 
already  been  discharged  into  oil  tanks  on  shore  could  not  lawfully 
be  so  seized.  There  are  other  claims  by  the  owners  of  the 
steamship  for  freight  and  other  charges  and  expenses,  and  also 
by  the  proprietors  of  the  tanks  for  charges  and  expenses  due  to 
them  as  wharfingers.  These  latter  claims  have  to  some  extent 
been  dealt  with  by  consent,  and  will  be  disposed  of  at  the  end  of 
this  judgment.  The  main  question  arises  upon  the  claim  put 
forward  by  the  owners  of  the  oil. 

Three  limited  companies  come  into  the  history  of  the  case. 
I  will,  for  convenience  sake,  now  describe  them,  and  afterwards 
refer  to  them  by  shorter  titles.     They  are : 

(1)  The  Europaische  Petroleum  Union  Gesellschaft,  M.B.H., 
of  Bremen.  Neutral  bodies  and  subjects  are  shareholders  to  a 
considerable  extent  in  this  company.  It  is  a  corporate  body  duly 
incorporated  under  the  laws  of  Germany,  and  as  such  entered  an 
appearance  in  these  proceedings.  There  was  some  discussion 
in  argument  as  to  its  constitution,  but  it  was  not  really  denied 
that  it  was  a  German  company.  It  clearly  is.  This  company 
I  shall  hereafter  refer  to  as  "the  German  company."  They 
were  the  owners  of  the  cargo  of  oil. 

(2)  The  Petroleum  Steamship  Co.,  Lim.  This  company  was 
an  English  company  incorporated  under  the  Companies  Acts, 
1908  and  1913.  The  vast  majority  of  the  shares  were  owned 
by  the  German  company,  but  there  were  also  English  share- 
holders and  English  directors,  and  its  business  was  carried  on 
in  this  country.     This  company   I   shall   hereafter   refer  to   as 
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"the  steamship  company."  They  were  the  owners  of  the 
steamship  Roumanian. 

(3)  The  British  Petroleum  Co.,  Lim.  The  same  remarks 
apply.  This  was  also  an  English  company,  and  is  hereafter 
referred  to  as  "  the  tank  company."  They  were  wharfingers, 
and  the  owners  of  the  tanks  into  which  some  of  the  oil  had 
been  discharged. 

The  material  facts  are  substantially  undisputed.  I  will  state 
them  shortly.  [The  learned  Judge  then  stated  the  facts,  as  set 
out  above,  and  then  proceeded:]  As  to  the  quantity  of  1,400 
tons  which  remained  in  the  ship,  it  is  quite  clear  that,  by 
International  Law,  it  was  confiscable  as  prize  on  board  a  ship 
which  arrived  in  port  after  outbreak  of  hostilities.  In  the  claim 
the  German  owners  invoke  The  Hague  Convention,  No.  VI. 
But  this  Hague  Convention  is  not  applicable  at  all  in  this  case. 
If  the  case  is  regarded  as  analogous  to  that  of  an  enemy  cargo 
on  board  an  enemy  ship  under  articles  3  and  4  of  the  Con- 
vention, in  any  event  German  subjects  could  not  found  any 
claim  under  those  articles,  because  Germany  declined  to  agree 
to  them  and  is  not  a  party  to  them. 

But  the  main  and  important  questions  contested  between 
the  Crown  and  the  claimants  was  whether  the  4,800  tons, 
already  discharged  and  in  the  tanks  of  the  tank  company,  were 
confiscable  as  prize  and  droits  of  Admiralty. 

The  broad  foundation  of  the  argument  for  the  German 
company  was  that  this  oil  was  on  land,  and  that  enemy  property 
on  land  cannot  be  seized  as  prize.  The  tanks  were  contiguous 
to  the  tank  company's  wharf,  where  the  ship  was  moored,  and 
were  used  in  conjunction  with  the  wharf  for  dealing  with  oil 
cargoes.  Their  distance  from  the  wharf  was  between  100  and 
150  yards. 

This  important  question  may  be  approached  from  two 
aspects.  In  the  first  place,  was  the  oil  in  the  tanks  "  on  land  " 
as  this  phrase  has  been  used  in  International  Law,  or  was  it 
still  in  "port"  for  the  purpose  of  applying  the  principles  of 
seizure  of  enemy  property  in  port?  Secondly,  even  if  in 
strictness  it  was  "  on  land,"  was  it  in  the  circumstances  of  this 
case  immune  from  seizure  and  free  from  confiscation  in  a  Court 
of  Prize? 

Before  dealing  particularly  with  these  two  questions  it  would 
be    helpful    to    look    at    the    whole    subject    more    generally. 
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According  to  the  practice  of  former  times,  and  according  to 
the  views  held  by  some  of  the  most  revered  and  authoritative 
international  jurists,  all  enemy  property  on  land,  as  well  as 
on  sea  and  in  ports,  creeks,  and  rivers,  could  be  captured  and 
confiscated.  But  from  time  to  time,  by  special  treaties,  and 
subsequently  by  the  mitigation  of  rules  considered  to  operate 
harshly  on  enemy  owners  of  private  properties,  capture  of 
such  properties  on  land  has  been  avoided  and  has  fallen  into 
desuetude. 

The  present  position  is  well  stated  by  Hall  in  his  work  on 
International  Law  (6th  ed.),  p.  435 :  "  Upon  the  whole,  although, 
subject  to  the  qualification  made  with  reference  to  territorial 
waters,"  (that  is,  excepting  property  entering  territorial  waters 
after  the  commencement  of  the  war,  see  page  431),  "  the  seizure 
by  a  belligerent  of  property  within  his  jurisdiction  would  be 
entirely  opposed  to  the  drift  of  modern  opinion  and  practice, 
the  contrary  usage,  so  far  as  personal  property  is  concerned, 
was  until  lately  too  partial  in  its  application,  and  has  covered 
a  larger  field  for  too  short  a  time  to  enable  appropriation  to 
be  forbidden  on  the  ground  of  custom  as  a  matter  of  strict 
law;  and  as  it  is  sanctioned  by  the  general  legal  rule,  a  special 
rule  of  immunity  can  be  established  by  custom  alone.  For  the 
present  therefore  it  cannot  be  said  that  a  belligerent  does  a 
distinctly  illegal  act  in  confiscating  such  personal  property  of 
his  enemies  existing  within  his  jurisdiction  as  is  not  secured 
upon  the  public  faith;  but  the  absence  of  any  instance  of 
confiscation  in  the  more  recent  European  wars,  no  less  than 
the  common  interests  of  all  nations  and  present  feeling,  warrant 
a  confident  hope  that  the  dying  right  will  never  again  be  put 
in  force,,  and  that  it  will  soon  be  wholly  extinguished  by 
disuse." 

It  ought,  however,  to  be  borne  in  mind — ^what,  indeed,  is 
often  forgotten— that  a  potent  factor  and  a  beneficent  object 
in  the  mitigation  of  the  severity  of  seizure  on  land,  was  the 
desirability  of  saving  from  confiscation  the  property  of  citizens 
of  an  enemy  State  which  was  already  in  the  belligerent  country 
at  the  outbreak  of  war.  A  beginning  was  made  by  exempting 
moneys  lent  by  individuals  of  an  enemy  State  to  a  belligerent 
State.  Then  real  and  immovable  property  was  made  an 
exception,  at  first  from  absolute  confiscation,  and  later  from 
sequestration  of  its  income.     Then  came  treaties  allowing  time 
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for  the  withdrawal  of  mercantile  property  from  a  belligerent 
country  at  the  outbreak  of  war. 

Hall,  in  the  work  already  referred  to  (p.  434),  speaks  of 
this  advance  and  the  reasons  for  it  as  follows :  "  The  custom 
which  has  become  general  of  allowing  the  subjects  of  a  hostile 
State  to  reside  within  the  territory  of  a  belligerent  during  good 
behaviour  brings  with  it  as  a  necessary  consequence  the 
security  of  their  property  within  the  jurisdiction,  other  than 
that  coming  into  territorial  waters,  and  indirectly  therefore  it 
has  done  much  to  foster  a  usage  of  non-confiscation;  but  as  it 
is  not  itself  strictly  obligatory,  it  cannot  confer  an  obligatory 
force,  and  the  treaties  which  contain  stipulations  in  the  matter, 
though  numerous,  are  far  from  binding  all  civilised  countries 
even  to  allow  time  for  the  withdrawal  of  mercantile  property." 

I  have  before  had  occasion  to  refer  to  a  note  by  Dana  in 
his  edition  of  Wheaton  (8th  ed.  1866,  p.  451,  note  171).  It 
not  only  deals  admirably  with  the  distinction  between  seizure 
on  land  and  capture  at  sea,  but  it  also  gives  prominence  to  the 
reasons  why  "  maritime  merchandise  "  and  "  cargoes  "  should 
be  differently  regarded,  without,  I  think,  making  a  qualification 
that  the  "  merchandise  "  or  "  cargoes  "  must  be  actually,  afloat 
at  the  time  of  the  seizure.  However  this  may  be,  I  make  no 
apology  for  citing  the  passage  as  containing  considerations 
worthy  of  being  noted  in  connection  with  the  present  case. 
"  Distinction  betuieen  Enemy's  Property  at  Sea  and  on  Land. — 
.  .  .  War  is  the  exercise  of  force  by  bodies  politic,  for  the 
purpose  of  coercion.  Modern  civilisation  has  recognised  certain 
modes  of  coercion  as  justifiable.  Their  exercise  upon  material 
interests  is  preferable  to  acts  of  force  upon  the  person.  Where 
private  property  is  taken,  it  is  because  it  is  of  such  a  character 
or  so  situated  as  to  make  its  capture  a  justifiable  means  of 
coercing  the  power  with  which  we  are  at  war.  If  the  hostile 
power  has  an  interest  in  the  property  which  is  available  to 
him  for  the  purposes  of  war,  that  fact  makes  it  primd  facie 
a  subject  of  capture.  The  enemy  has  such  an  interest  in  all 
convertible  and  mercantile  property  ^within  his  control,  or 
belonging  to  persons  who  are  living  under  his  control,  whether 
it  be  on  land  or  at  sea ;  for  it  is  a  subject  of  taxation,  contribu- 
tion, and  confiscation.  The  humanity  and  policy  of  modern 
times  have  abstained  from  the  taking  of  private  property,  not 
liable  to  direct  use  in  war,  when  on  land.     Some  of  the  reasons 
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for  this  are  the  infinite  varieties  of  the  character  of  such 
property,— from  things  almost  sacred,  to  those  purely  mer- 
chantable; the  difficulty  of  discriminating  among  these  varieties; 
the  need  of  much  of  it  to  support  the  life  of  non-combatant 
persons  and  of  animals;  the  unlimited  range  of  places  and 
objects  that  would  be  opened  to  the  military;  and  the  moral 
dangers  attending  searches  and  captures  in  households  and 
among  non-combatants.  But,  on  the  high  seas,  these  reasons 
do  not  apply.  Strictly  personal  effects  are  not  taken.  Cargoes 
are  usually  purely  merchandise.  Merchandise  sent  to  sea  is 
sent  voluntarily;  embarked  by  merchants  on  an  enterprise  of 
profit,  taking  the  risks  of  war;  its  value  is  usually  capable  of 
compensation  in  money,  and  may  be  protected  by  insurance; 
it  is  in  the  custody  of  men  trained  and  paid  for  the  purpose; 
and  the  sea,  upon  which  it  is  sent,  is  res  omnium,  the  common 
field  of  war  as  well  as  of  commerce.  The  purpose  of  maritime 
commerce  is  the  enriching  of  the  owner  by  the  transit  over 
this  common  field,  and  it  is  the  usual  object  of  revenue  to  the 
power  under  whose  government  the  owner  resides. 

"  The  matter  may,  then,  be  summed  up  thus :  Merchandise, 
whether  embarked  upon  the  sea  or  found  on  land,  in  which 
the  hostile  power  has  some  interest  for  purposes  of  war,  is 
primA  facie  a  subject  of  capture.  Vessels  and  their  cargoes 
are  usually  of  that  character.  Of  the  infinite  varieties  of 
property  on  shore,  some  are  of  this  character,  and  some  not. 
There  are  very  serious  objections,  of  a  moral  and  economical 
nature,  to  subjecting  all  property  on  land  to  military  seizure. 
These  objections  have  been  thought  sufficient  to  reverse  the 
primd  facie  right  of  capture.  To  merchandise  at  sea,  these 
objections  apply  with  so  little  force  that  the  primd  facie  right 
of  capture  remains." 

We  start,  accordingly,  in  considering  the  present  case,  with 
the  broad  proposition  that  all  enemy  property  —  ships  and 
cargoes — may,  after  the  outbreak  of  war,  be  captured  jure  belli 
on  the  sea  or  in  rivers,  ports,  and  harbours  of  this  country. 
(There  are  other  captures  which  can  be  made  which  do  not 
concern  this  case.)  All  such  captures  are  tried  in  the  Prize 
Court  and  can  only  be  condemned  in  this  Court. 

In  days  gone  by,  constant  contests  and  quarrels  were  waged 
between  the  common  law  Courts  and  the  Court  of  Admiralty 
as  to  the  jurisdiction  claimed  by  the  latter  to  deal  with  causes. 
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civil  and  marine,  in  ports,  harbours,  rivers,  or  creeks,  within 
the  body  of  a  county  which  the  common  law  Courts  asserted 
could  only  be  tried  at  law. 

But  the  jurisdiction  and  exclusive  jurisdiction  of  the  Court 
of  Admiralty  in  prize  was  never  doubted.  "  The  nature  of  the 
ground  of  the  action — prize  or  not  prize — not  only  authorizes 
the  prize  court,  but  excludes  the  common  law  " — Lord  Mansfield 
in  LiNDo  V.  Rodney  (2  Dougl.  615n.).  These  functions  of  the 
Prize  Court  have  now  been  allotted  to  this  Division  of  the  High 
Court,  and  contests  between  the  various  Divisions  would  not 
now  occur.  It  was  considered,  however,  that  the  Judicature 
Acts  did  not  render  unnecessary  the  Commission  which  had 
been  issued  by  the  Crown  at  the  beginning  of  each  war;  and 
accordingly  a  Commission  was  issued  at  the  beginning  of  this 
war,  in,  I  think,  the  same  operative  terms  as  the  old  Commis- 
sions. By  this  Commission  the  Court  is  "  authorised  and 
required  to  take  cognisance  of  and  judicially  to  proceed  upon 
all  and  all  manner  of  captures,  seizures,  prizes  and  reprisals 
of  all  ships,  vessels  and  goods  that  are  or  shall  be  taken,  and 
to  hear  and  determine  the  same;  and  according  to  the  course 
of  Admiralty  and  the  law  of  nations,  and  the  statutes,  rules  and 
regulations  for  the  time  being  in  force  in  that  behalf,  to  adjudge 
and  condemn  all  such  ships,  vessels  and  goods  as  shall  belong 
to  the  German  Empire  or  the  citizens  or  subjects  thereof,  or  to 
any  other  persons  inhabiting  within  any  of  the  countries, 
territories  or  dominions  of  the  said  German  Empire,  which 
shall  be  brought  before  you  for  trial  and  condemnation."  (A 
separate  Commission  was  issued  in  reference  to  Austria- 
Hungary.)  As  Lord  Mansfield  said  in  Lindo  v.  Rodney 
(2  Dougl.  615n.) :  "  It  " — that  is,  the  Commission — "  don't  say 
— upon  the  sea.  It  don't  say — goods  in  the  ship.  '  Reprisals ' 
is  the  most  general  word  that  can  be  used."  And  he  proceeded : 
"  In  causes  civil  and  marine,  to  give  jurisdiction  to  the  court 
of  Admiralty," — by  which  he  meant  the  ordinary  jurisdiction 
of  the  Court — "the  libel  must  allege  the  cause  of  suit  to  be 
done  upon  the  high  sea,  and,  therefore,  if  that  had  been  the 
intention  of  the  commission,  or  the  rule  of  law," — that  is,  in 
relation  to  the  jurisdiction  in  prize — "  it  would  certainly  have 
been  so  expressed  in  the  commission." 

Now,  in  this  case  the  steamship  Roumanian,  from  the 
moment  of  the  outbreak  of  war,  carried  an  enemy  cargo.     This 
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cargo,  as  such,  was  subject  to  capture  or  seizure  as  prize,  either 
on  the  high  seas  or  after  the  arrival  of  the  vessel  in  port.  The 
vessel  was  not  bound  to  come  into  a  port  of  this  country.  But 
she  was  in  a  dilemma.  Her  cargo  was  destined  for  and 
consigned  to  the  port  of  Hamburg,  by  the  joint  operation  of  the 
charterparty  and  the  bill  of  lading.  To  deliver  the  cargo  at 
Hamburg  was  forbidden;  that  would  be  trading  and  having 
intercourse  with  the  enemy.  To  remain  at  sea  was  not  prac- 
ticable. If  she  proceeded  to  any  other  country's  port,  or  indeed 
•wherever  she  proceeded  at  sea,  she  was  liable  to  be  captured 
by  a  German  cruiser— if  that  had  happened,  she  might  have 
been  taken  to  Hamburg,  and  the  German  company  might  have 
secured  their  cargo;  and  the  enemy  State  might  capture  the 
vessel  herself  into  the  bargain.  Of  course,  those  responsible 
for  the  vessel  were  quite  right  in  diverting  her  into  a  port  of 
this  country. 

Now,  examine  the  consequences  relating  to  the  cargo  and 
its  owners.  As  the  vessel  came,  and  properly  came,  into  a 
British  port,  she  could  not  help  bringing  the  oil  laden  in  her 
into  the  port  too,  unless  she  previously  pumped  it  into  the  sea. 
She  was  not  bound  to  do  that.  Apart  from  the  labour  and 
waste  of  it,  she  might  have  looked  forward  in  hope  to  securing 
her  freight  out  of  the  cargo. 

But,  if  I  may  personify  the  cargo  for  a  moment,  I  would 
ask,  What  right  of  entry  had  it  into  this  country?  What  right 
had  it  to  expect  protection  in  this  country  at  some  one's  care 
and  expense  for  the  sake  of  its  owners?  Its  owners  could  not 
have  ordered  its  delivery  to  any  one  here  on  their  behalf;  no 
one  could  have  accepted  its  delivery  for  them,  as  that  would 
be  against  the  law.  It  may  be  that  the  shipowners  could  have 
exercised  their  lien  for  freight  by  selling  it,  or  part  of  it,  if  it 
had  not  been  seized,  but  they  did  not  purport  to  do  so.  It 
was  delivered — no,  that  is  an  ambiguous  term — 4,800  tons  of 
it  were  pumped  into  the  tanks;  and  there  it  was,  subject  to 
some  kind  of  tacit  understanding  as  to  the  lien  for  freight.  It 
was  a  sort  of  nulllus  bona.  It  came  into  the  port  as  maritime 
merchandise  of  the  enemy  subject  to  seizure,  and  in  my  opinion 
the  whole  of  it  remained  such,  until  it  was  actually  formally 
seized  on  behalf  of  the  Crown  on  August  22.  I  cannot  see  how 
or  by  what  process  the  portion  of  it  which  was  at  one  end  of 
the  pipe  in  the  tanks  on  shore  had  ceased  to  be  seizable  enemy 


THE     ROUMANIAN. 


87 


cargo  any  more  than  the  portion  remaining  in  the  ship  at  the 
other  end  had.  In  my  opinion,  the  view  that  one  part  was 
seized  in  port,  and  the  other  on  land  and  not  in  port,  would  be 
pedantic  and  erroneous. 

But  in  deference  to  the  arguments  upon  the  points  raised, 
I  must  deal  with  them  and  with  the  cases  cited,  to  which  a  few 
other  cases  will  be  added. 

It  was  strenuously  argued,  as  to  the  4,800  tons,  that  the 
seizure  was  on  land  as  distinguished  from  in  port;  and  therefore 
that  this  Court  had  no  jurisdiction  over  it  as  prize. 

The  word  "  port "  may  bear  different  meanings  in  different 
connections.  In  relation  to  enemy  goods — by  their  nature  the 
subject  of  naval  prize  when  at  sea  after  the  commencement  of 
the  war — I  think  the  word  "  port  '  has  a  meaning  extended 
beyond  the  part  covered  with  water  in  which  a  ship  carrying 
the  goods  would  be  afloat.  Indeed,  counsel  for  the  German 
owners  conceded  that  a  wharf  alongside  would  come  within 
the  "  port "  in  this  sense,  although  it  would  be  strictly  "  on 
land."  I  fail  to  see  what  difference  the  hundred  yards  from 
the  edge  of  the  wharf  ought  to  make. 

Sir  Matthew  Hale,  in  his  De  Portibus  Maris,  Cap.  11. 
(Margrave's  Law  Tracts,  pp.  46,  47,  48),  describes  "  ports " 
and  "  creeks  "  as  follows  : 

"  A  port  is  an  haven,  and  somewhat  more. 

"  1st.  It  is  a  place  for  arriving  and  unlading  of  ships  or 
vessels. 

"2nd.  It  hath  a  superinduction  of  a  civil  signature  upon 
it,  somewhat  of  franchise  and  privilege,  as  shall  be  shewn. 

"3rd.  It  hath  a  ville  or  city  or  borough,  that  is  the  caput 
partus,  for  the  receipt  of  mariners  and  merchants,  and  the 
securing  and  vending  of  their  goods  and  victualling  their  ships. 
So  that  a  port  is  quid  aggregatum,  consisting  of  somewhat  that 
is  natural,  viz.  an  access  of  the  sea  whereby  ships  may  con- 
veniently come,  safe  situation  against  winds  where  they  may 
safely  lye,  and  a  good  shore  where  they  may  well  unlade; 
something  that  is  artificial,  as  keys  and  wharfs  and  cranes  and 
warehouses  and  houses  of  common  receipt;  and  something  that 
is  civil,  viz.  privileges  and  franchises,  viz.  jus  applicandi,  jus 
mercati,  and  divers  other  additaments  given  to  it  by '  civil 
authority.  .  .  . 
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"  A  creek  is  of  two  kinds,  viz.  creeks  of  the  sea,  and  creeks 
of  ports. 

"  The  former  sort  are  such  little  inlets  of  the  sea,  whether 
within  the  precinct  or  extent  of  a  port  or  without,  which  are 
narrow  little  passages,  and  have  shore  of  either  side  of  them. 
The  latter,  viz.  creeks  of  ports,  are  by  a  kind  of  civil  denomina- 
tion such.  They  are  such,  that  though  possibly  for  their  extent 
and  situation  they  might  be  ports,  yet  they  are  either  members 
of,  or  dependent  upon  other  ports.  And  it  began  thus.  The 
King  could  not  conveniently  have  a  customer  and  comptroller 
in  every  port  or  haven.  But  these  custom-ofGcers  were  fixed  at 
some  eminent  port;  and  the  smaller  adjacent  ports  became  J»y 
that  means  creeks,  or  appendants  of  that  where  these  custom- 
officers  were  placed." 

It  will  be  observed  that  "  warehouses  "  are  expressly  included 
in  the  definition  of  "  port."  And  the  tank  company's  tanks  in 
the  present  case  could  not  be  placed  in  a  category  higher  than, 
or  different  from,  warehouses.     The  tanks  are  oil  warehouses. 

The  Ooster  Eems  ^  (1  C.  Rob.  284n. ;  1  Eng.  P.C.  136n.) 
and  The  Two  Friends  (1  C.  Rob.  271;  1  Eng.  P.C.  130)  were 
referred  to.  The  facts  in  those  cases  were  quite  different.  Of 
The  Ooster  Eems  (1  C.  Rob.  284n. ;  1  Eng.  P.C.  136n.) 
Lord  Stowell  said  in  The  Two  Friends  (1  C.  Rob.,  at  p.  283; 
1  Eng.  P.C,  at  p.  136)  "that  those  goods  had  never  been  taken 
on  the  high  seas,  they  had  only  passed  in  the  way  of  civil 
bailment,  on  delivery  into  civil  hands;  and  were  afterwards 
arrested  on  shore  as  prize:"  And  in  The  Two  Friends 
(1  C.  Rob.,  at  p.  284;  1  Eng.  P.C,  at  p.  136)  Lord  Stowell 
would  not  accede  to  the  argument  that  the  goods,  being  on 
shore,  were  out  of  the  jurisdiction  of  the  Court  of  Admiralty 
in  prize.  The  concluding  paragraph  of  his  judgment  is :  "  But 
the  present  case  is  radically  bottomed  in  prize;  and  if  so,  all 
the  consequences  of  prize  will  follow.  If  the  goods  are  removed 
before  proceedings  are  commenced,  they  are  still  liable  to  be 
called  in  by  a  monition.— A  different  way  has  been  taken  in 
this  case  by  a  personal  monition,   as  more  convenient  to  the 

(1)  As  to  The  Ooster  Eems,  see  Decisions  in  the  High  Court  of 
Admiralty  in  the  times  of  Hay  and  Marriott,  preface  p.  xxviii.,  where 
the  learned  author  states  that  this  case  has  been  reported  with 
inaccuracy,  and  points  out  that  this  case  came  to  the  High  Court  of 
Admiralty  for  decision  in  consequence  of  the  consent  and  request  of  aU 
parties,  &c.— Repoeter's  Note. 
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parties  proceeded  against.  On  ttie  whole,  I  am  of  opinion  that 
the  English  seamen  are  entitled  to  redress  here ;  that  these  goods 
being  matter  of  prize,  even  that  part  which  had  been  landed, 
are  subject  to  the  jurisdiction  of  this  Court,  and  I  shall  therefore 
overrule  the  protest." 

That  was  a  case  of  salvage  on  recapture  when  part  of  the 
salved  cargo  had  been  landed  before  the  suit  was  instituted. 
Nothing  in  these  cases,  in  my  opinion,  precludes  the  claim  of 
the  Crown  in  the  present  case. 

Counsel  for  the  German  company  also  cited  The  Hoffnung 
(6  C.  Rob.  383;  1  Eng.  P.C.  583)  and  The  Charlotte  (6  C.  Rob. 
386n. ;  1  Eng.  P.C.  585n.).  The  former  was  a  case  where, 
before  seizure  at  the  outbreak  of  hostilities,  a  part  of  the  cargo 
had  already  been  sold,  and  had  been  applied  to  the  reparation 
of  the  vessel  also  before  the  seizure.  The  decision  was  that 
the  captors  could  not  claim  average  against  the  ship  on  account 
of  the  cargo  so  sold  and  applied.  In  the  latter  case  the  Court 
held  that  the  proceeds  of  the  part  of  the  cargo  already  sold 
and  delivered  before  it  was  even  subject  to  seizure  were  not 
amenable  to  the  jurisdiction  of  the  Prize  Court.  It  does  not 
seem  to  me  that  either  of  these  decisions  can  assist  the  claim 
of  the  German  owners  in  the  present  case. 

The  other  authority  referred  to  was  the  well-known  case 
of  Brown  v.  The  United  States  (8  Cranch  (Amer.),  110).  In 
the  District  Court  it  was  tried  before  Story,  J.,  and  is  there 
reported  as  The  Cargo  of  the  Ship  Emulous  [1813]  (1  Gall. 
(Amer.)  563).  Story,  J.,  also,  sat  in  the  Supreme  Court  on 
the  appeal,  and  was  one  of  the  dissenting  Judges.  It  is  an 
interesting  and  illuminating  case.  The  subject-matter  was  some 
timber  which  had  been  British  property  carried  on  an  American 
ship,  and  which  had  been  landed  and  put  into  a  salt-water  creek 
(which  was  not  navigable,  although  the  tide  ebbed  and  flowed 
there),  some  twelve  months  before  the  seizure.  About  five 
months  after  it  was  landed  it  had  been  sold  to  the  claimant 
Brown,  it  was  in  that  position  at  the  commencement  of 
hostilities  between  the  United  States  and  Great  Britain,  and  was 
seized  afterwards.  The  ultimate  and  actual  decision  was  that 
the  property  was  on  land,  and  was  found  on  land  at  the  com- 
mencement of  hostilities,  and  that  therefore  it  could  not  be 
condemned  as  enemy  property  without  a  legislative  Act  of 
Congress  authorising  its  confiscation. 
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Of  course,  the  decision  is  not  binding  in  this  Court.  It 
would  be  open  to  this  Court,  if  it  deemed  fit,  to  accept  the 
guidance  of  the  judgment  of  Story,  J.,  who  was  so  great  an 
authority  on  prize  law,  even  in  preference  to  that  of  the  very 
eminent  Chief  Justice.  But  I  refrain  from  attempting  to  weigh 
the  judgments.  I  only  desire  to  emphasise  the  fact  that  the 
ground  of  the  decision  was  that  the  property  was  not  only 
found  in  fact  to  be  seized  on  land,  but  especially  that  it  was 
found  within  the  territory  of  the  belligerent  at  the  commence- 
ment of  hostilities;  and,  further,  to  call  attention  to  what 
Story,  J.,  conceived  to  be  conceded  by  the  Supreme  Court  if 
the  property  in  question  had  been  brought  to  where  it  was  after 
war  had  broken  out.  This  learned  Judge  said  (8  Cranch 
(Amer.),  at  p.  161) :  "  The  opinion  of  my  brethren  seems  to 
admit  that  the  effect  of  hostilities  is  to  confer  all  the  rights 
which  war  confers;  and  it  seems  tacitly  to  concede,  that,  by 
virtue  of  the  declaration  of  war,  the  executive  would  have  a 
right  to  seize  enemies'  property  which  should  actually  come 
within  our  territory  during  the  war."  And  (p.  154)  he  said 
that  he  understood  the  opinion  of  the  Court  to  proceed  upon 
the  tacit  acknowledgment  that  the  Executive  might  seize  and 
confiscate  property  (and  I  think  he  intended  to  include  the 
property  in  question)  if  it  had  come  into  the  country  since 
the  war. 

I  have  now  dealt  with  the  cases  which  were  cited.  There 
are  a  few  others  to  which  I  think  it  well  to  call  attention. 

One,  called  1253  Bags  of  Rice,  103  Casks  of  Rice  [1862] 
(Blatchford's  Cases  in  Prize,  211),  arising  in  the  course  of  the 
American  Civil  War,  was  heard  in  prize  in  the  District  Court 
of  New  York.  As  I  have  just  been  dealing  with  the  case  of 
Brown  v.  The  United  States  (8  Cranch  (Amer.),  110),  I  will 
first  take  from  the  judgment  of  Mr.  Justice  Belts  a  passage  to 
shew  what  he  considered  to  be  the  effect  of  that  decision: 
"  The  decision  upon  the  merits  in  Brown  v.  The  United  States 
(8  Cranch  (Amer.),  110),  went  upon  the  principle  that  the  enemy 
property  there  seized  was  landed  in  this  country  before  the 
war  commenced  between  England  and  the  United  States,  and 
that  it  was  not  liable  to  capture  as  prize,  in  the  absence  of 
positive  law  authorizing  its  seizure.  The  majority  of  the  court 
who  adopted  that  doctrine  did  not  controvert  the  decision  of 
the  circuit  court,  declaring  the  suit  to  be  of  a  prize  character. 
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nor  the  historical  and  juridical  fact  that  the  practice  of  the 
United  States  courts  is  governed  by  the  rules  of  admiralty  law 
disclosed  in  the  English  reports.  ...  It  is  very  clear  that  in 
England  the  prize  jurisdiction  does  not  depend  upon  locality, 
but  upon  the  subject-matter."  The  part  of  the  case  before 
Mr.  Justice  Betts  which,  though  not  strictly  relevant,  may  help 
to  throw  some  light  upon  the  case  now  before  me,  is  that  which 
dealt  with  the  "  103  casks  of  rice."  This  cargo  was  not  water- 
borne  when  seized,  but  was  found  stored  in  a  warehouse  in 
the  enemy's  country,  and  captured  there  by  launches  of  a 
United  States  vessel.  The  question  specially  presented  was 
whether  the  seizure  on  land  was  in  law  a  maritime  capture. 
It  was  held  in  that  case,  dependent  no  doubt  upon  its  particular 
facts,  that  it  was. 

Another  case  is  The  Thalia  [1905]  (Russian  and  Japanese 
Prize  Cases,  vol.  2,  p.  116),  in  the  Supreme  Court  of  Prize  in 
Japan.  There  a  vessel  belonging  to  Russian  citizens  was  in 
itself  a  sort  of  cargo,  because  it  had  been  laden  upon  another 
vessel,  and  so  conveyed  to  a  place  near  a  dry  dock  in  Japan 
to  undergo  repairs.  It  was  placed  on  dry  land  near  the  repairing 
dock,  and  was  there  before  the  outbreak  of  hostilities.  It  was 
held  to  be,  by  reason  of  its  character,  a  maritime  prize,  and 
subject  to  capture  and  confiscation. 

I  now,  finally,  desire  to  refer  to  some  cases  in  this  country 
which  are  not  reported.  They  are  noted  in  a  most  valuable 
and  elaborate  report  in  MS.,  which  was  drawn  up  by 
Mr.  Rothery,  a  former  Registrar  of  the  Court  of  Admiralty 
during  the  Crimean  war,  and  presented  to  one  of  our  public 
departments  in  1857.  It  represents  two  or  three  years'  labour, 
and  shews  scrupulous  care  and  great  skill  and  learning.  Its 
chief  object  was  to  ascertain  how  and  to  what  extent  captors 
had  been  rewarded  for  prizes  taken.  I  could  wish  it  were 
accessible  in  print  to  those  interested  in  these  subjects.  That 
also  is  the  opinion  of  Mr.  Roscoe,  the  Registrar,  through  whose 
kindness  I  have  became  acquainted  with  it.  In  perusing  it,  I 
have  come  across  the  following  cases  of  interest  bearing  upon 
the  question  now  before  the  Court. 

One  related  to  a  seizure  effected  at  Ramsgate.  The  following 
is  the  extract  from  the  MS.  report :  "  It  is  that  of  the  French 
vessel  Marie  Anne  (Warrant  No.  97).  It  appears  from  the 
King's  Proctor's  report  in  this  case,  bearing  date  February  26, 
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1805  (Treasury  No.  1028),  that  on  the  breaking  out  of  hostilities 
with  France  on  May  16,  1803,  John  Friend,  of  Ramsgate,  in 
the  county  of  Kent,  shipbuilder,  having  obtained  information 
that  a  ship  called  the  Marie  Anne  (then  under  repair  in  his 
own  yard  at  Ramsgate)  and  certain  parts  of  the  cargo  thereof, 
which  had  been  landed  and  deposited  in  warehouses,  were 
French  property,  seized  the  said  ship  and  goods,  as  being  the 
property  of  His  Majesty's  enemies,  and  with  great  difficulty 
obtained  the  papers  and  documents  belonging  to  the  ship  and 
cargo  from  the  merchants,  in  whose  hands  the  same  had  been 
deposited,  and  took  the  master  and  other  necessary  witnesses 
to  Deal,  and  caused  them  to  undergo  their  examinations  before 
the  proper  commissioners  there,  in  order  that  the  said  ship 
and  goods  might  be  legally  brought  to  adjudication.  The  result 
of  these  proceedings  was  that  the  ship  and  cargo  were  con- 
demned as  droits  of  Admiralty,  and  after  payment  of  all 
expenses  realised  the  sum  of  2,6611.  Is.  8d.  Upon  an 
application  being  subsequently  made  for  a  grant,  the  King's 
Proctor  reported  that  the  grant  of  400Z.  would  be  a  liberal 
reward  to  Mr.  John  Friend  for  his  services.  Accordingly  a 
grant  to  that  extent  was  made,  thus  giving  the  seizor  somewhat 
less  than  one-sixth  of  the  proceeds."  This  is  a  case  directly 
in  point,  as  the  cargo  seized  had  been  landed  and  deposited  in 
warehouses. 

The  next  case  is  The  Berlin  Johannes  (Warrant  No.  77). 
The  extract  is  as  follows :  "  It  appears  from  the  warrant  in 
this  case  that  the  Marshal  of  the  Admiralty  had  received  informa- 
tion that  the  Berlin  Johannes,  then  lying  in  the  river  Thames, 
which  had  arrived  from  Rotterdam  with  a  cargo  from  Geneva, 
was  enemy's  property.  He  accordingly  seized  her,  but  at  that 
time  the  greater  part  of  the  cargo  had  been  discharged. 
Proceedings  were  commenced  in  the  Court  of  Admiralty,  when 
it  transpired  that  the  ship  had  formerly  belonged  to  British 
subjects,  and  was  accordingly  restored  to  them  on  payment 
to  the  Marshal  of  one-sixth  part  of  the  value,  that  being  the 
usual  proportion  paid  to  non-commissioned  persons  in  case  of 
recapture.  The  cargo,  however,  proved  to  be  enemy's  property, 
and  was  accordingly  condemned  as  droits  of  Admiralty,  and 
on  being  sold  realised  the  sum  of  504Z.  9s.  Id.  This  warrant 
grants  to  the  Marshal  one-sixth  of  the  proceeds  '  as  an 
encouragement  for  his  vigilance  and  attention.' " 
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I  have  tried  to  obtain,  but  have  not  yet  succeeded  in  doing 
so,  the  original  papers  in  this  case,  in  order  to  see  whether 
the  part  of  the  cargo  which  had  been  discharged  was  condemned. 
I  see  no  reason  to  doubt  that  it  was,  because,  if  any  distinction 
was  made  between  the  part  discharged  and  the  part  not 
discharged,  that  would  almost  certainly  have  been  mentioned  in 
the  report." 

The  next  case  is  that  of  The  Venus  (Warrants  Nos.  220 
and  221).  The  extract  from  the  report  is  as  follows :  "  It 
appears  from  the  warrants  in  this  case  that  William  Davies, 
the  master  of  the  British  vessel  Venus,  whilst  bound  on  a  voyage 
to  Hamburg  with  a  cargo,  which  he  had  taken  on  board  at 
Genoa  and  other  ports,  received  information  that  war  had 
broken  out  between  France  and  England,  and  he  accordingly 
put  into  the  port  of  Plymouth,  not  only  for  the  safety  of  his 
own  vessel,  but  also  to  ascertain  the  nature  of  the  cargo  which 
he  had  on  board,  and  which  he  believed  to  be  French.  He 
accordingly  communicated  his  suspicions  to  George  Eastlake, 
the  receiver  of  Admiralty  droits  at  Plymouth,  who  ordered  the 
same  to  be  seized.  The  result  was  that  the  ship  and  a  con- 
siderable part  of  the  cargo  were  restored,  but  the  remainder 
of  the  cargo,  proving  to  be  enemy's  property,  was  condemned 
as  droits  of  Admiralty,  and  realised  the  sum  of  531Z.  18s.  8d. 
after  payment  of  all  expenses.  On  an  application  the  Grown 
granted  50  guineas  as  a  reward  to  the  master  of  the  Venus 
in  consideration  of  his  conduct  in  the  matter,  and  100  guineas 
to  Mr.  Eastlake  in  consideration  of  his  having  seized  the  ship 
and  cargo  at  his  own  risk.  The  two  grants  together  were 
between  a  third  and  a  fourth  of  the  net  proceeds."  I  have  to 
set  out  this  case  because,  in  the  action  of  the  master  in  bringing 

(2)  Mr.  Rothery's  Note  appears  to  refer  to  The  Berlin 
(Johannes  Poort,  Master),  seized  as  prize  in  the  river  Thames  on 
April  4,  1799,  under  the  circumstances  stated.  It  seems  that  only 
the  goods  on  board  the  ship  were  condemned.  A  note  of  the  decree 
is  as  follows  :  "  Gostling  brought  in  a  Schedule  of  the  Goods  on  board 
the  said  Ship  at  the  Time  of  the  Seizure,  and  no  Claim  having  been 
given  for  the  same,  the  Judge  at  Petition  of  Gostling,  and  on  Motion 
by  Counsel  having  heard  the  Proofs  read  by  further  Interlocutory 
Decree,  pronounced  the  said  Goods  Schedulate  to  have  belonged,  at  .the 
Time  of  the  Seizure  thereof,  to  Enemies  of  the  Crown  of  Great  Britain ; 
and  .  .  .  condemned  the  same.  ..."  See  the  Appellants'  Case  in 
The  Beblin,  on  Appeal  to  the  Lords  Commissioners  of  Appeals  in 
Prize  Causes,  printed  in  Appeal  Cases  in  Prize  Causes,  1802-4,  p.  227, 
in  the  Inner  Temple  Library.^REPOKTER's  Note. 
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his  vessel  into  a  British  port,  there  is  a  close  resemblance  to 
the  course  of  events  resulting  in  the  steamship  Roumanian  being 
diverted  to  Dartmouth  and  Purfleet,  and  also  because  it  shews 
that  enemy  cargoes  in  British  vessels  were  condemned.  Counsel 
for  the  claimants  intimated  that  he  would  have  argued  that  in 
such  a  case  the  goods  were  not  confiscable,  but  for  the 
fact  that  I  have  in  previous  cases  in  this  Court  decided  the 
contrary. 

There  is  one  other  matter  to  which  I  wish  to  refer  before 
stating  my  conclusion.  It  may  be  suggested  that  even  if  the  oil 
in  the  tanks  were  confiscable  as  enemy  property  on  land  it  is 
not  the  subject  of  prize  within  the  jurisdiction  of  the  Prize  Court. 
While  I  think  it  is,  I  cannot  see  what  advantages  would  accrue 
to  the  German  company,  especially  in  these  days  when  all  the 
Divisions  are  parts  of  one  High  Court,  if  the  questions  arising 
were  admitted  (if  they  could  be  admitted)  to  be  decided  in  a 
common  law  or  other  Court  in  this  country.  To  adopt  a  meta- 
phor employed  by  Lord  Stowell,  it  would  be  but  to  make  a 
change  of  postures  on  an  uneasy  bed. 

Applying  what  appears  to  me  to  be  the  principles  of  the  law 
of  nations  to  the  facts  of  the  present  case,  I  have  after  full 
consideration  come  to  the  conclusion  that  the  whole  of  the  oil 
cargo  of  the  Roumanian  was  maritime  prize,  subject  to  seizure 
as  and  where  it  was,  both  on  board  and  in  the  tanks;  that  the 
case  falls  within  the  jurisdiction  of  this  Court;  that  the  portion 
in  the  tanks  was  seizable  even  if  it  has  to  be  regarded  strictly 
as  being  on  land  as  distinguished  from  the  port;  but  also  that 
the  tanks  were  within  the  port;  and  that  the  oil  was  seized,  and 
lawfully  seized,  by  the  Customs  officers  on  behalf  of  the  Crown, 
and  must  be  condemned  to  the  Crown  as  prize  in  the  Crown's 
rights  to  droits  of  Admiralty.  I  decide,  therefore,  against  the 
claim  of  the  German  company  and  decree  condemnation  of  the 
whole  cargo. 

There  remain  the  money  claims  of  the  steamship  company 
and  of  the  tank  company.  The  legal  liability  of  the  captors  for 
freight  is  not  to  be  decided  in  this  case,  but  the  Attorney-General 
for  the  Crown,  without  admitting  liability,  assented  to  the  pay- 
ment of  what  is  determined  to  be  reasonable. 

(1)  As  to  the  claim  for  freight,  by  consent  the  Crown  will 
pay  what  is  decided  by  the  Registrar  and  merchants  to  be  the 
reasonable  amount,  to  be  determined  on  the  principle  of  pro  rata 


THE    BELLAS.  95 

itineris.     The  question  of  amount  is, accordingly  referred  to  the 
Registrar  and  merchants. 

(2)  As  to  the  charges  for  landing  and  storing  in  the  tanks,  the 
Crown  also  assents  to  payment,  either  to  the  shipping  company 
or  to  the  tank  company  (whichever  may  be  entitled),  of  the 
proper  sums,  to  be  ascertained  also  by  reference  to  the  Registrar 
and  merchants. 

(3)  The  claims  for  demurrage  at  Dartmouth  and  for  coal 
consumed  are  disallowed. 

(4)  The  Port  of  London  dues  are  to  be  paid  by  the  Crown. 

(5)  The  claim  for  inspecting  cargo  is  assented  to  by  the 
Crown,  and  is  allowed. 

(6)  The  claim  for  interest  is  disallowed. 

(7)  The  claims  for  insurance  stand  over.  Liberty  to  the 
claimants  to  apply  in  respect  of  them. 

As  to  the  suggestion  made  by  the  Attorney-General  that  the 
amount  of  the  claims  which  are  allowed  should  not  be  paid  over 
till  further  order,  I  see  no  reason  why  the  amounts  when  ascer- 
tained should  not  be  at  once  paid  to  the  claimants  upon  the 
understanding^  or  upon  a  guaranteed  undertaking  if  applied  for 
by  the  Crown,  that  no  part  of  the  money  should  be  handed  over 
to  enemy  subjects.  Liberty  to  the  Crown  to  apply  as  to  this, 
and  leave,  if  necessary,  to  the  claimants  to  appeal. 


Solicitors — Treasury  Solicitor ;  Ince,  Colt,  Ince  &  Roscoe. 

[Beported  hy  Arthur  Pritchard,  Esq.,  Barrister-at-Law. 


[in    the    exchequer    court    of    CANADA.       IN    PRIZE.] 

Cassels,  J.  (President).     Dec.  15,  1914. 
•    THE  BELLAS. 

Enemy  Ship— Loading  in  Belligerent  Port— Detention — Days 
of  Grace — Non-application  to  German  Vessels — Order  of 
Governor-General  in  Council  —  Invalid  Transfer  —  History  of 
Prize  Court  in  Canada. 

A  German  barque,  loading  cargo  in  a  Canadian  port  at  the 
outbreak  of  war  between  Great  Britain  and  Germany,  was  seized 
as  prize  by  the  Collector  of  Customs  on  August  5,  1914.  By  an 
Order  of  the  Governor-General  in  Council  of  the  same  date  it  was 
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provided  (inler  alia)  that  if  information  was  received  by  H.M. 
Government  not  later  than  midnight  on  August  7  that  the  treat- 
ment of  British  merchant  ships,  and  their  cargoes,  in  an  enemy 
port  was  not  less  favourable  than  the  treatment  accorded  to  enemy 
merchant  ships  under  the  Order  (art.  2),  enemy  merchant  ships  in 
Canadian  ports  at  the  outbreak  of  hostilities  should  be  allowed 
days  of  grace  in  which  to  load  or  unload  their  cargoes  and  depart 
(art.  3).  In  the  event  of  this  information  not  being  received  the 
Order  provided  that  such  ships,  together  with  their  cargoes,  should 
be  liable  to  capture  (art.  9).  The  information  was  not  received, 
and  the  Secretary  of  State  for  Foreign  Affairs  notified  the  Lords 
Commissioners  of  the  Admiralty  that  articles  3  to  8  of  the  Order 
would  not  come  into  operation  as  regards  Germany. 

Counsel  for  the  Crown  asked  for  an  order  for  detention,  as  in 
The  Chile  (ante,  p.  1;  [1914]  P.  212) :— Held,  that  the  ship  and 
her  cargo  must  be  detained  until  further  order. 

The  claim  of  a  Portuguese  subject  who  alleged  that  the  ship 
had  been  transferred  to  him  whilst  she  was  on  the  high  seas,  and 
before  the  outbreak  of  war,  was  dismissed  with  costs,  there  being 
no  proper  bill  of  sale  to  complete  the  transfer  before  the  war,  and 
no  registration  under  the  Portuguese  flag  until  a  date  subsequent 
to  the  seizure  of  the  vessel. 

This  was  an  action  for  the  detention  as  enemy  property  of 
the  German  barque  Bellas,  seized  at  Port  Rimouski  whilst 
loading  a  cargo  of  lumber  the  day  after  the  outbreak  of  war 
between  Great  Britain  and  Germany.  A  claim  was  entered  on 
behalf  of  a  Portuguese  subject,  Dr.  Orlando  de  Mello  do  Rego, 
who  alleged  that  the  vessel  had  been  legally  transferred  to  him 
before  the  outbreak  of  hostilities,  and  whilst  she  was  on  the 
high  seas. 

The  facts  fully  appear  in  the  statement  of  counsel  for  the 
Crown. 

E.  L.  Newcombe,  K.C.  (Deputy  Minister  of  Justice),  for  the 
Crown. 

A.  C.  Hill,  for  the  claimant. 

Newcombe,  K.C,  before  entering  on  the  particulars  of  the 
case,  this  being  the  first  occasion  for  one  hundred  years  in 
which  a  Prize  Court  had  sat  in  British  North  America,  referred 
to  the  history  of  the  Prize  Court  in  Canada.     Quoting  from  the 
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prefatory  note  by  the  author  in  Stewart's  Reports  of  the 
Admiralty  Decisions  of  the  Province  of  Nova  Scotia  (Dr.  Croke's 
judgments),  published  in  1813,  he  said  that,  "  The  court,  in 
which  these  decisions  were  given,  was  established  upon  its 
present  basis  in  the  year  1801.  The  irregularities  which  had 
prevailed  in  the  Vice-Admiralty  courts  having  given  occasion 
for  complaint,  both  at  home  and  abroad,  at  length  drew  the 
attention  of  His  Majesty's  Ministers,  and  of  the  Legislature  .  .  . 
and  His  Majesty,  by  a  letter  of  Lord  Grenville,  dated  the 
22nd  day  of  January,  1801,  directed  the  Lords  Commissioners 
of  the  Admiralty,  to  revoke  the  prize  commissions  which  had 
been  granted  to  the  Vice-Admiralty  Courts  in  the  West  Indies, 
and  in  the  colonies  upon  the  American  continent,  except  Jamaica 
and  Martinico.  An  Act  of  Parliament  was  then  passed,  in 
July,  1801  (41  Geo.  3.  c.  96),  by  which  '  each  and  every  of  the 
Vice-Admiralty  Courts  established  in  any  two  of  the  islands  in 
the  West  Indies,  and  at  Halifax  in  America,  were  empowered 
to  issue  their  process  to  any  other  of  His  Majesty's  colonies  or 
territories  in  the  West  Indies  or  America,  including  therein  the 
Bahamas  and  Bermuda  islands,  as  if  such  court  was  established 
in  the  island,  colony,  or  territory,  within  which  its  functions 
were  to  be  exercised.'  " 

Alexander  Croke,  LL.D.,  was  offered  the  first  appointment 
under  the  new  establishment,  and  was  the  immediate  pre- 
decessor of  his  present  Lordship  in  point  of  the  exercise  of 
prize  jurisdiction  in  Canada,  which,  originally  exercised  under  a 
Commission  of  the  Admiralty,  by  the  Vice-Admiralty  Court, 
was  continued  with  certain  modifications  of  the  procedure, 
until  the  Prize  Courts  Act  of  1894  (57  &  58  Vict.  c.  39). 
Counsel  referred  to  section  2  of  the  Act,  and  said  that  it 
was  under  the  authority  of  this  statute  that  the  letters  patent 
of  July  10,  1899,  and  the  Admiralty  warrant  of  April  10,  1900, 
were  issued.  They  were  directed  to  the  Commissioners  for 
Executing  the  Office  of  Lord  High  Admiral  of  the  United 
Kingdom,  and  pursuant  thereto  the  Commissioners  by  war- 
rant, under  their  hand  and  seal  of  office  of  April  10,  1900, 
authorised  the  Exchequer  Court  of  Canada  to  exercise  prize 
jurisdiction. 

Section  3,  sub-section  1  of  the  Prize  Courts  Act,  1894, 
provided  that  "  Her  Majesty  the  Queen  in  Council  may  make 
rules  of  court  for  regulating,  subject  to  the  provisions  of  the 
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Naval  Prize  Act,  1864,  and  this  Act,  the  procedure  and  practice 
of  prize  courts  within  the  meaning  of  that  Act,  .  .  ."  and  under 
this  provision  His  Majesty  by  Order  in  Council  of  August  6, 
1914,  approved  the  prize  rules  of  the  Court  known  as  the 
Prize  Rules,  1914.  Order  XLVI.  provided  that  "  the  Rules  shall 
not  come  into  operation  in  any  court  in  a  Rritish  possession 
outside  the  United  Kingdom  until  they  are  proclaimed  in  the 
Possession  by  the  Governor  thereof." 

By  a  proclamation  dated  August  22,  and  published  in  the 
Canada  Gazette  on  the  29th,  it  was  declared  that  the  Prize 'Rules, 
1914,  should  come  into  force  and  effect  upon  the  date  of  the 
proclamation.  In  this  way  the  Court  and  the  procedure  of  the 
Court  were  established. 

On  August  5  an  Order  of  the  Governor-General  in  Council 
was  passed  concerning  the  days  of  grace  to  be  allowed  to 
German  ships  in  Canadian  ports  at  the  outbreak  of  war  to 
leave  Canada,  pursuant  to  the  convention  relative  to  the  status 
of  enemy  merchant  ships  at  the  outbreak  of  hostilities,  signed 
at  The  Hague  on  October  18,  1907.  That  Order  in  Council  of 
August  5  corresponded  substantially  with  the  Imperial  Order 
in  Council  of  August  4. 

The  Order  of  the  Governor-General  in  Council  provided  as 
follows : 

"1.  From  and  after  the  publication  of  this  Order,  no 
enemy  merchant  ship  shall  be  allowed  to  depart,  except  in 
accordance  with  the  provisions  of  this  Order,  from  any  Canadian 
port. 

"2.  In  the  event  of  the  Governor-General  being  informed 
by  His  Majesty's  Government  that  information  had  reached 
His  Majesty's  Government,  not  later  than  midnight  on  Friday, 
the  seventh  day  of  August,  that  the  treatment  accorded  to 
British  merchant  ships  and  their  cargoes  which  at  the  date 
of  the  outbreak  of  hostilities  were  in  the  ports  of  the  enemy 
or  which  subsequently  entered  them  is  not  less  favourable  than 
the  treatment  accorded  to  enemy  merchant  ships  by  Articles  3 
to  7  of  this  Order,  the  Secretary  of  State  for  External  Affairs 
shall  notify  the  Minister  of  Customs  and  the  Minister  of  the 
Naval  Service  accordingly,  and  public  notice  thereof  shall 
forthwith  be  given  in  the  Canada  Gazette,  and  Articles  3  to  8 
of  this  Order  shall  thereupon  come  into  full  force  and 
effect. 
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"3.  Subject  to  the  provisions  of  this  Order,  enemy  merchant 
ships  which  (i)  At  the  date  of  the  outbreak  of  hostilities  were 
in  any  port  in  which  this  Order  applies;  or  (ii)  Cleared  from 
their  last  port  before  the  declaration  of  war,  and,  after  the 
outbreak  of  hostilities,  enter  .a  port  to  which  this  Order  applies 
with  no  knowledge  of  the  war;  shall  be  allowed  up  till  midnight 
(Greenwich  mean  time)  on  Friday  the  14th  day  of  August,  1914, 
for  loading  or  unloading  their  cargoes  and  for  departing  from 
such  port.  Provided  that  such  vessels  shall  not  be  allowed  to 
ship  any  contraband  of  war,  and  any  contraband  of  war  already 
shipped  on  such  vessels  must  be  discharged." 

Article  9  read  as  follows :  "  9.  If  no  information  reaches 
His  Majesty's  Government  within  the  time  allowed  by  it  for 
the  receipt  of  such  information  to  the  effect  that  the  treatment 
accorded  to  British  merchant  ships  and  their  cargoes  which 
were  in  the  ports  of .  the  enemy  at  the  date,  of  the  outbreak  of 
hostilities,  or  which  subsequently  entered  them,  is,  in  its 
opinion,  not  less  favourable  than  that  accorded  to  enemy 
merchant  ships  by  Articles  3  to  8  of  this  Order,  every  enemy 
merchant  ship  which,  on  the  outbreak  of  hostilities,  was  in  any 
port  to  which  this  Order  applies  and  also  every  enemy  ship 
which  cleared  from  its  last  port  before  the  declaration  of  war, 
but  which,  with  no  knowledge  of  the  war  enters  a  port  to 
which  this  Order  applies,  shall,  together  with  the  cargo  on  board 
thereof,  be  liable  to  capture,  and  shall  be  brought  before  the 
Prize  Court  forthwith  for  adjudication." 

In  a  despatch  dated  August  19,  1914,  from  the  Secretary  of 
State  for  the  Colonies  to  the  Governor-General,  it  was  stated 
that  at  midnight,  August  7,  the  Secretary  of  State  for  Foreign 
Affairs  formally  notified  the  Lords  Commissioners  of  the 
Admiralty  that  articles  3  to  8  of  the  Order  in  Council  would 
not  come  into  operation  as  regards  Germany. 

Newcombe,  K.C.,  then  turned  to  the  facts.  He  said  that  the 
barque  Bellas  was  a  German  ship  of  930.94  tons,  of  the  port  of 
Hamburg.  This  ship's  papers — namely,  the  muster  roll,  the 
ship's  certificate,  and  the  certificate  of  admeasurement — shewed 
beyond  any  question  the  German  nationality  of  the  vessel. 
He  offered  these  papers  in  evidence.  They  were  produced 
under  the  affidavit  of  the  Collector  of  Customs  at  Quebec. 

At  the  time  of  seizure  the  Bellas  had  on  board  part  of  a 
cargo  of  lumber,  loading  not  having  been  completed  when  war 
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broke  out  on  August  4.  She  was  then  at  Rimouski.  Notice  of 
detention  was  given  to  the  captain  on  August  7,  and  on  August  10 
the  vessel  was  handed  over  to  Commander  Atwood,  R.N.,  to 
be  towed  to  Quebec  City.  She  was  there  delivered  into  the 
charge  of  the  Collector  of  Customs. 

The  writ  was  issued  on  September  16,  1914,  against  the  ship 
and  cargo,  "  for  the  condemnation  thereof  as  good  and  lawful 
prize,  and  droits  and  perquisites  of  us  in  our  office  of 
Admiralty,"  directed  to  "the  owners  and  parties  interested  in 
the  ship  Bellas  of  the  port  of  Hamburg,  in  the  German  Empire, 
and  the  goods  laden  therein,  seized  and  taken  of  prize  by  our 
officers  of  customs  at  the  port  of  Quebec."  It  was  served  on 
September  22. 

On  September  28  a  notice  of  appearance  was  entered  for 
one  Orlando  de  Meilo  do  Rego,  of  Lisbon,  claiming  to  be 
the  owner  of  the  ship,  and  a  document  had  been  served  on  him 
(Mr.  Newcombe)  as  the  proper  officer  of  the  Crown  (but  by  what 
authority  he  was  not  aware),  which  purported  to  be  an  affidavit 
by  the  master  of  the  Bellas. 

On  November  21  an  order  for  pleadings  was  made.  In 
pursuance  of  that  a  petition  was  filed  on  behalf  of  the  Crown 
shewing  that  the  Bellas  was  a  German  vessel;  that  she  was 
seized  by  His  Majesty's  Collector  of  Customs  on  August  5, 
1914;  and  that  she  was  good  and  lawful  prize  as  droit,  and 
perquisite  of  Admiralty. 

Messrs.  Taschereau,  Roy,  Cannon,  Parent,  and  Fitzpatrick, 
attorneys  at  Quebec,  filed  what  was  called  a  statement  of  defence 
on  behalf  of  Orlando  de  Mello  do  Rego,  in  which  they  stated 
that  the  Bellas  was  not  a  German  vessel  at  the  time  of  seizure. 
She  "  was  owned  by  a  German  firm  known  as  J.  Wimmer  &  Co.  ' 
previous  to  the  date  of  the  3rd  July  last  (1914),  but  at  the  said 
date  the  property  of  the  vessel  was  transferred  to  the  said 
Orlando  de  Mello  do  Rego  according  to  a  legal  sale,  as  appears 
by  a  letter  from  the  said  J.  Wimmer  &  Co.  to  the  said  Orlando 
de  Mello  do  Rego  dated  3rd  of  July,  1914.  The  vessel  was  on 
the  Atlantic  Ocean  at  the  time  of  the  sale,  having  sailed  from 
the  Port  of  Oporto,  Portugal,  on  the  24th  of  June,  1914,  on  her 
usual  voyage  to  Rimouski,  and  only  reached  the  Port  of 
Rimouski  on  the  29th  of  July,  1914.  The  sale  above  mentioned 
to  the  said  Orlando  de  Mello  do  Rego,  who  is  a  Portuguese 
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subject,  is  a  bona  fide  sale.  Wherefore  it  is  respectfully  claimed 
that  the  said  vessel  should  be  released." 

The  ship  was  established  by  her  papers  to  be  a  German 
ship,  and  flying  the  German  flag;  and  the  claim  on  behalf  of  this 
Portuguese  subject  should  be  disallowed.  None  of  the  essentials 
to  make  a  valid  transfer  had  been  alleged,  and  there  should  be  an 
order  for  the  detention  of  the  ship,  and  for  the  dismissal  with 
costs  of  the  claim  of  the  alleged  Portuguese  owner. 

[Cassels,  J. — By  referring  to  paragraph  4  of  the  defence 
you  will  observe  that  the  vessel  was  transferred  to  Dr.  Orlando 
de  Mello  do  Rego  "  according  to  a  legal  sale  of  same,  as  appears 
by  a  letter  from  J.  Wimmer  &  Co.  to  the  claimant  dated  3rd  of 
July,  1914."  That  letter  goes  in  as  part  of  the  defence,  other- 
wise it  would  not  be  intelligible ;  and  by  that  letter  there  appears 
to  be  no  transfer  at  all.] 

[The  Collector  of  Customs  at  Quebec  was  called  to  depose  to 
the  facts  with  regard  to  the  detention  of  the  Bellas.] 

Hill,  for  the  claimant,  called  Captain  Bollen,  the  commander 
of  the  Bellas,  and  put  in  various  telegrams  and  a  letter  from  the 
claimant  to  the  Portuguese  Consul  at  Quebec,  in  which  it  was 
stated  that  the  contract  of  sale  was  concluded  on  June  29,  and  the 
Bellas  remained  from  that  date  for  account  of  the  present  owner. 
Dr.  Orlando  de  Mello  do  Rego.  "  The  nationalizing  and 
enregistering  under  Portuguese  flag  of  the  Bellas  was  authorized 
in  a  meeting  of  the  Council  of  Ministers  of  Portugal  on  the 
7th  of  October  of  the  present  year  and  in  conformity  with 
the  law." 

[Cassels,  J. — He  had  not  the  right  to  fly  the  Portuguese 
flag  until  October  7.  J 

That  cannot  be  disputed.  If  an  order  is  made  it  should 
follow  the  order  in  The  Chile  (ante,  p.  1 ;  [1914]  P.  212).  The 
claimant  will  be  satisfied  if  the  vessel  be  detained,  and  not 
condemned  as  prize  of  war. 

Cassels,  J. — Both  under  the  old  authorities  and  under  the 
decisions  of  our  own  Courts  the  transfer  must  be  perfected 
before  declaration  of  war  by  a  proper  bill  of  sale.  Here  there 
is  no  claim  put  forward  that  would  entitle  this  defendant,  a 
Portuguese  subject,  to  have  this  ship  handed  over.  I  do  not 
think  it  is  necessary  for  me  to  reserve  judgment;  I  have  looked 
into  the  subject  very  thoroughly.     I  think  the  Portuguese  claim 
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must  be  dismissed  with  costs,  and  there  will  be  an  order  against 
the  German  owners  that  the  ship  and  her  cargo  be  detained  by  the 
Marshal  until  further  order  of  the  Court,  as  in  The  Chile 
{ante,  p.  1;  [1914]  P.  212). 

[Beported  by  B.  C.  Trehern,  Esq.,  Barrister-at-Law. 


[in    H.B.M.    prize    court    for    EGYPT.*] 

(Sitting  at  Alexandria.) 

Cator,  p.,  and  Grain,  J.     Jan.  6,  1915. 

THE  GUTENFELS. 

Enemy  Ship — Seizure  in  Suez  Canal  Port — Improper  Use  of 
Port — Status  of  Port  Said — Suez  Canal  Convention,  1888 — 
Decision  of  S.E.  the  Regent,  of  August  5,  1914 — Hague  Con- 
ference, 1907,  Convention  No.  VI. — Position  of  Egypt — 
Circumstances  of  Capture — Right  of  Alien  Enemy  to  Appear  in 
Prize  Proceedings. 

A  Prize  Court  is  entitled  to  look  behind  the  actual  circum- 
stances of  the  seizure  by  the  British  captor,  and  will  examine  the 
whole  of  the  events  which  led  up  to  the  capture.  The  Suez 
Canal  Convention,  1888,  does  not  protect  from  capture  vessels 
which  are  using  the  ports  of  the  Canal  not  for  purposes  of 
passage,  but  as  places  of  refuge. 

Ports  Said  and  Suez  are  to  be  regarded  as  ordinary  Egyptian 
ports  when  they  are  not  used  as  ports  of  the  Canal,  and  vessels 

*  This  Court  was  constituted  under  the  provisions  of  the  Prize 
Courts  (Egypt,  Zanzibar,  and  Cyprus)  Act,  1914  (4  &  5  Geo.  5. 
c.  79),  which  provides  that  "  if  His  Majesty  is  pleased  to  confer 
jurisdiction  in  matters  of  prize  on  .  .  .  H.B.M.  Supreme  Court  for 
the  Dominions  of  the  Sublime  Porte  in  Egypt,  the  Court  shall,  in 
respect  of  the  present  war,  have  under  the  Naval  Prize  Court  Acts, 
1864  to  1914,  the  jurisdiction  thereby  conferred  on  a  Vice- Admiralty 
Prize  Court,  and  those  Acts  and  any  Orders  in  Council  made  there- 
under shall  apply  accordingly  .  .  ."  ;  and  by  an  Order  in  Council  of 
September  30,  1914,  a  Commission  issued  "  authorizing  the  Commis- 
sioners for  executing  the  office  of  Lord  High  Admiral  to  will  and 
require  H.B.M.  Supreme  Court  for  the  Dominions  of  the  Sublime  Porte 
in  Egypt  to  judicially  proceed  upon  .  .  .  matters  of  prize  .  .  .  and 
according  to  the  course  of  Admiralty  and  the  Law  of  Nations  ...  to 
adjudicate  and  condemn  all  such  ships,  vessels,  and  goods  as  shall 
belong  to  the  German  Empire  or  to  the  Dual  Monarchy  of  Austria- 
Hungary  . '.  ':" — Editob. 
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lying  up  in  them  for  refuge  are  to  be  treated  as  if  they  were  in 
an  Egyptian  harbour. 

Since  the  outbreak  of  hostilities  between  Great  Britain  and 
Germany,  Egypt  cannot  be  regarded  as  neutral  territory,  and  an 
enemy  vessel  which  has  been  boarded  by  Egyptian  officials  and 
detained,  and  at  the  instigation  of  Great  Britain  is  then  escorted 
out  to  sea  and  there  seized  as  prize  by  a  British  cruiser,  must  be 
considered  to  have  been  captured  in  a  belligerent  port. 

An  alien  enemy  is  entitled  to  appear  in  a  Prize  Court  to  argue 
that  his  vessel  is  protected  from  capture  by  the  rules  of  Inter- 
national Law  or  an  International  Convention. 

[Note. — The  findings  of  the  Court  relate  to  a  period  before 
November  5,  when  war  was  declared  between  Great  Britain  and  Turkey. 
According  to  British  law,  the  suzerainty  of  Turkey  terminated  on 
December  18, 1914,  when  Egypt  was  constituted  a  British  Protectorate.] 

Cause  for  condemnation  of  a  vessel  as  prize. 

The  Gutenfels  was  a  German  steamship  of  5,528  tons  gross, 
belonging  to  the  Hansa  Line.  She  arrived  at  Port  Said  on 
August  5,  1014,  and,  although  possibly  no  safe  conduct  would 
have  been  given  to  her,  she  was  at  liberty  to  quit  the  port  at 
any  time  during  a  period  of  two  months.  On  October  13  she  was 
boarded  by  an  officer  of  the  Egyptian  Army,  and  her  master  was 
informed  that  the  Egyptian  Government  had  taken  possession  of 
her,  and  that  a  new  master  and  crew  would  be  sent  on  board. 
On  October  16,  with  the  Egyptian  authorities  still  on  board,  she 
proceeded  to  sea,  and  when  three  or  four  miles  out  was  formally 
seized  by  H.M.S.   Warrior  and  brought  to  Alexandria. 

Arthur  Preston  (H.B.M.  Procurator-General  for  Egypt),  for 
the  Grown. 

G.  A.  W.  Booth,  for  the  claimants,  the  owners  of  the  vessel. 

Gator,  P. — A  preliminary  question  of  great  importance  has 
been  raised  in  this  case.  It  is  one  that  relates  not  only  to  ships 
already  brought  before  the  consideration  of  the  Gourt,  but  will 
or  may  affect  every  case  in  the  present  cause  list. 

We  are  called  upon  to  decide  whether  vve  shall  observe  the 
old  rule  that  (with  certain  limited  exceptions)  no  alien  enemy 
can  be  heard  in  a  British  Prize  Gourt,  or  whether  we  shall  admit 
any,  and  if  so  what,  relaxations  to  it,  especially  in  view  of 
modern  sentiment  as  expressed  in  the  Hague  Conventions. 
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A  similar  question  has  already'  engaged  the  attention  of  the ' 
English  Prize  Court.    In  the  case  of  The  Mowe  (ante,  p.  60 ;  [1915] 
P.  1)  the  President  of  that  Court  has  dealt  exhaustively  with 
the  law  relating  to  an  enemy's  right  of  appearance,   and  has 
reviewed  the  authorities  in  detail. 

Sir  Samuel  Evans  comes  to  the  conclusion  (in  which  I  may 
say  that  I  respectfully  agree)  that,  according  to  the  principles  laid 
down  by  Lord  Stowell  and  Dr.  Lushington,  no  enemy  would  have 
been  allowed  to  appear  in  Court  and  say,  "True  I  am  an  alien 
enemy  and  must  submit  to  condemnation,  but  by  virtue  of  the 
Hague  Convention  I  claim  a  milder  penalty  than  confiscation  of 
my  property." 

Having  reached  this  conclusion.  Sir  Samuel  discusses 
the  right  of  the  Court  to  modify  the  old  rule,  and  states  as  his 
opinion  that  the  Court  has  an  inherent  power  of  regulating  and 
prescribing  its  own  practice  unless  fettered  by  enactment;  that 
he  is  not  so  fettered ;  that  the  existence  of  the  Hague  Conventions 
has  created  new  conditions  which  demand  new  rules  of  practice; 
and  that  in  the  exercise  of  his  discretion  he  will  admit  any  alien 
enemy  to  appear  and  claim  any  protection  which  such  enemy 
thinks  that  those  Conventions  afford  him. 

H.M.  Procurator-General  is  willing  that  we  should  accord 
an  alien  enemy  similar  liberty  in  this  Court,  but  contests  our 
power  to  make  any  further  extension.  He  asks  us  to  say  that  it 
is  only  by  virtue  of  the  fact  that  the  Crown  has  by  Order  in 
Council  announced  its  intention  to  be  bound  by  the  Hague 
Conventions  that  the  enemy  can  take  advantage  of  them,  inasmuch 
as  that  Order  is  in  the  nature  of  a  licence  which  divests  the 
enemy  of  his  alien  character  and  thereby  brings  him  within  the 
recognised  exceptions  to  the  old  rule,  and  that  the  English 
Court  was  wrong  in  claiming  a  general  power  to  relax  the 
rule. 

I  cannot  accede  to  this  contention.  I  take  the  same  view  as 
the  President  of  the  English  Court.  I  consider  that  the  rule  is 
one  of  practice  which  it  is  open  to  the  Court  to  vary,  not  indeed 
capriciously,  but  for  good  cause.  And  I  think  that  it  is  not  the 
right  but  the  duty  of  the  Court  so  to  alter  its  practice  from  time 
to  time  as  to  reflect  the  changing  conditions  of  civilisation  that  it 
has  to  serve.  Now  there  can  be  no  doubt  that  the  general  attitude 
of  mind  and  conditions  of  thought  of  civilised  mankind  has 
greatly  altered  during  the  last  hundred  years,  and  an  endeavour 
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has  been  made  to  formulate  this  changed  opinion  in  the  various 
International  Conventions  that  have  been  signed  at  Berne, 
the  Hague,  and  elsewhere  and  it  is  just  and  right  that  the 
milder  views  of  the  present  generation  should  find  an  echo  in 
the  procedure  of  our  Prize  Courts. 

In  my  opinion,  the  rule  that  forbids  an  alien  enemy  to  appear 
_  on  behalf  of  his  ship  or  cargo  is  a  barbarous  rule  which  runs 
counter  to  all  sense  of  natural  justice.  It  is  strange  to  find  it 
embedded  in  the  practice  of  any  English  Court.  The  rule,  if 
I  mistake  not,  did  not  exist  in  earlier  times.  It  is  said  that 
Sir  Leoline  Jenkins,  a  seventeenth-century  Judge  who  left  a 
traditionary  reputation  for  wisdom  and  enlightenment,  considered 
that  it  was  inequitable  to  condemn  an  enemy's  ship  without 
hearing  what  the  owner  might  have  to  say  in  defence  of  his 
property. 

If  it  is  right  that  we  should  insist  upon  hearing  a  man  in  his 
own  defence  in  those  Courts  where  the  parties  are  of  one  nation, 
and  the  Judge  may  be  expected  to  be  quite  indifferent  as  to  which 
suitor  should  succeed,  it  seems  to  me  to  be  still  more 
important  that  the  enemy  party  should  be  heard  in  a  Prize  Court 
when  the  Crown  claims  condemnation  of  his  ship  and  the  Judge's 
sympathies  must  be  supposed  to  be  in  favour  of  his  own  country. 
It  is  much  to  be  regretted  that  this  question  did  not  occupy 
the  attention  of  the  Hague  Conference.  I  have  little  doubt  what 
the  opinion  of  the  Conference  would  have  been,  and  feel  sure 
that  most  of  the  delegates  would  have  been  surprised  that  in  a 
British  Prize  Court  the  owner  of  captured  property  has  no  right 
to  present  his  case  against  the  Crown  if  he  be  an  alien  enemy. 
There  are  not  wanting  writers  on  International  Law  who  com- 
plain of  the  rule.  For  instance,  Mr.  Ernest  Nys,  a  distinguished 
Belgian  legist,  mentions  it  as  one  which  in  ancient  times  was 
universal,  but  says  that  at  the  present  day  "  two  countries,"  and 
I  understand  him  to  mean  two  alone,  "  Great  Britain  and  the 
United  States,  continue  to  assert  its  legality,  and  there  even  exist 
writers  on  jurisprudence  who  defend  this  out  of  date  policy  " — 
Le  Droit  International,  par  Ernest  Nys,  1906,  vol;  iii.  p.  150. 

The  fact  is  that  the  rule  is  a  bad  rule,  much  more  to  be 
honoured  in  the  breach  than  in  the  observance;  and  if  we  must 
acknowledge  ourselves  to  be  so  far  fettered  by  the  dead  hand  of 
outworn  precedent  as  to  recognise  its  continued  existence,  I  am, 
at  any  rate,   determined  to  permit  all  such  breaches  of  it  as 
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my  sense  of  equity  and  fair  dealing  towards  the  enemy  may 
demand. 

For  the  present  it  is  enough  to  say  that  we  have  decided  to 
allow  an  enemy  to  raise  any  defence  founded  upon  the  Hague 
Conventions,  as  has  been  done  in  the  English  Prize  Court,  and  to 
extend  that  indulgence  to  any  enemy  who  bases  his  claim  upon 
the  terms  of  any  Conventions  relating  to  the  Suez  Canal,  or  upon 
the  special  relations  in  which  Egypt  stands  to  the  British 
Government. 

The  ground  must  be  set  out  in  the  affidavit  which  has  to  be 
filed  by  an  alien  in  accordance  with  the  provisions  of  Order  III. 
rule  5,  of  the  Prize  Court  Rules. 

Having  disposed  of  the  preliminary  question,  I  proceed  to 
consider  the  merits  of  the  case  before  us. 

The  s.s.  Gutenfels  is  a  German  ship  from  Bremen,  belonging 
to  the  Hansa  Line.  She  is  5,528  tons  gross  and  3,557  tons  net 
register,  and  is  provided  with  wireless  telegraphic  apparajtus. 
According  to  the  affidavit  of  the  master,  she  left  Antwerpi  on 
July  24,  1914,  for  a  voyage  to  Bombay  and  Karachi  with  a 
general  cargo,  and  arrived  at  Port  Said  on  the  afternooiji  of 
August  5  without  having  made  any  intermediate  call. 

The  master  states  that  up  to  the  time  of  arrival  he  'was 
ignorxint  that  war  had  broken  out  between  Germany  and  Great 
Britain.  According  to  his  testimony,  he  was  informed  by  his 
agents  on  reaching  Port  Said  that  he  could  not  proceed,  and  he 
moored  his  ship  out  of  the  way  of  traffic  in  accordance  with 
instructions.  The  following  statement  of  subsequent  events  is 
that  contained  in  the  master's  affidavit,  and  is  admitted  to  be 
substantially  correct.  On  the  day  of  his  arrival  he  was  boarded 
by  the  Captain  of  the  Port  and  ordered  to  take  down  the 
antennae  of  his  wireless  apparatus,  which  were  then  removed, 
and  thenceforward  he  lay  at  his  moorings  unmolested  until 
October  13,  but  his  position  was  shifted  once  by  the  Canal 
authorities.  On  the  afternoon  of  October  13  an  officer  of  the 
Egyptian  Army  boarded  his  ship  and  placed  soldiers  on  guard, 
and  later  in  the  day  the  Captain  of  the  Port  came  on  board  with 
an  officer  of  the  Army  of  Occupation,  and  the  master  was 
informed  that  the  Egyptian  Government  had  taken  the  ship  and 
that  no  one  must  leave  her.  He  was  told  that  he  must  get  up 
steam,  and  that  a  new  captain  and  crew  would  be  sent  on  board, 
as  was  subsequently  done,  and  was  informed  that  he  had  no 
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command,  but  could  assist  if  he  liked.  The  Egyptian  officer  and 
soldiers  remained  on  board  until  the  ship  reached  Alexandria 
a  few  days  later.  On  the  morning  of  October  16  the  Gutenfels 
left  Port  Said  and  proceeded  to  sea.  Some  three  or  four  miles 
outside  the  port  they  encountered  H.M.S.  Warrior,  and  a 
British  naval  officer  boarded  the  Gutenfels  and  stated  that  he 
had  been  ordered  to  seize  her  as  prize  and  bring  her  to  Alexandria. 
The  officer  seized  the  ship's  papers  and  the  Gutenfels  reached 
Alexandria  on  October  17. 

On  these  facts  the  Crown  asks  us  to  condemn  the  ship  and 
order  her  sale  as  lawful  prize.  The  Procurator  contends,  in  the 
first  place,  that  we  cannot  go  behind  the  seizure  of  the  ship  by 
H.M.S.  Warrior;  and  if  this  contention  were  valid  there  would 
of  course  be  no  answer  to  the  claim  of  the  Crown.  It  would  be 
the  simple  case  of  an  enemy  ship,  cognisant  of  the  war^ 
encountered  and  captured  on  the  high  seas.  But  my  brother  and 
I  are  both  of  opinion  that  this  contention  has  no  substance. 
Doubtless,  if  Port  Said  had  been  a  port  of  an  independent 
neutral  Power,  which  for  some  reason  had  forced  the  Gutenfels 
to  put  to  sea,  the  reason  for  such  action  would  not  have  concerned 
us  and  we  should  not  look  beyond  the  capture  by  the  British 
man-of-war.  But  when,  as  in  this  case,  the  ship  has  been 
driven  out  of  the  harbour  at  British  instigation,  as  all  the  evidence 
indicates,  and  as  is  avowed  by  the  notification  dated  October  23, 
1914,  sent  by  the  British  Government  to  the  representatives,  of 
foreign  maritime  Powers  in  London,  and  published  in  the 
Gazette  of  October  27,  the  position  is  altered.  There  is  no 
question  here  of  the  infraction  of  the  sovereignty  of  a  neutral 
Power.  We  must  treat  the  case  as  if  it  were  that  of  a  German 
ship  anchored  in  Liverpool  or  Cardiff  at  the  outbreak  of 
hostilities,  boarded  there  by  officers  of  the  Crown,  taken  by  them 
beyond  the  territorial  limits  of  Great  Britain,  and  there  handed 
over  by  arrangement  to  a  British  man-of-war.  To  stale  the  case 
in  these  terms  is  to  indicate  its  hollowness.  What  Court,  with 
any  self-respect,  would  decline  to  go  behind  the  so-called  capture 
on  the  high  seas?  I  want  no  authority  to  justify  me  in  brushing 
aside  such  sophistries,  though  authority  on  the  subject  is  not 
lacking.  The  case  of  Twee  Gebroeders  (A'o.  1)  ([1800]  3  C.  Rob. 
162;  1  Eng.  P.C.  286)  proves  conclusively  that  it  is  the  duty  of  a 
British  Prize  Court  to  examine  all  the  circumstances  that  attend 
or  lead  up  to  the  capture. 


108  THE    GUTENFELS. 

Having  established  this  point  in  their  favour,  the  owners 
pray  restoration  of  their  vessel  on  the  ground  that  Port  Said  is 
a  neutral  port,  whose  neutrality  has  been  guaranteed  by  the  Suez 
Canal  Convention;  and  it  becomes  our  duty  to  consider  what  is 
the  position  of  enemy  ships  which  have  taken  refuge  in  the  port. 
Are  they  entitled  to  immunity  from  capture  while  lying  at  anchor 
having  no  intention  to  pass  through  the  Canal;  or  does  immunity 
only  extend  to  them  for  such  reasonable  time  as  may  be  necessary 
to  enable  them  to  make  a  passage  through  it? 

The  Procurator  did  not  give  us  any  detailed  history  of  the 
relations  between  the  Canal  company  and  the  Egyptian  Govern- 
ment, but  he  has  put  in  a  book  published  by  the  company,  wjhich 
contains  all  material  documents  on  the  subject  up  to  the  idate 
of  publication,   1911.  I 

It  contains  a  very  full  history  of  the  company's  dealings 
with  the  Government  as  disclosed  by  the  various  agreemients 
concluded  between  the  parties.  In  the  first  place  the  constru(ption 
of  the  Canal  had  nothing  international  about  it.  It  was  a  pi^irely 
commercial  bargain  made  between  the  Egyptian  Governifjnent 
and  the  Canal  company,  and  subsequently  ratified  by  the  Siiltan 
of  Turkey.  j 

The  company  received  a  concession  of  ninety-nine  years  jrom 
the  opening  of  the  Canal,  and  the  Egyptian  Government  granted 
the  company  very  wide  powers  of  independent  control  •within 
the  Canal  limits,  but  carefully  stipulated  for  the  retention  of 
all  rights  of  sovereignty  and  police  supervision.  The'  first 
concession  was  dated  November  30,  1854,  followed- by  a  second 
and  more  detailed  concession  il  ilij[j.ii)ii|it|i(lTr  'i'  I  hi  Article  9 
of  the  second  concession  provjdes  for  the  appointment  of  a 
special  official  at  the  company's  office  to  represent  the  interests 
of  the  Egyptian  Governmetit.  All  the  questions  incidental  to  the 
Canal  are  dealt  with  in  detail,  and  by  article  33  the  Government 
stipulates  for  a  share  of  15  per  cent,  in  the  net  profits  of  the 
undertaking.  It  is  indeed  nothing  but  a  commercial  contract  on 
a  large  scale.  The  only  article  which  has  any  international 
significance  is  article  14,  which  provides  that  the  Canal  and  its 
dependent  ports  should,  on  payment  of  the  established  charges, 
be  always  open  as  a  neutral  passage  to  every  merchant  ship 
passing  from  one  sea  to  the  other  without  any  distinction, 
exclusion,  or  preference  of  individuals  or  nationality;  but  so  far 
as  the  Government  and  the  company  were  concerned,  they  might 
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just  as  well  have  provided  for  preferential  advantages  for  Egypt 
or  any  other  nation.  There  follow  in  course  of  time  a  multitude 
of  supplementary  agreements  relating  to  the  company's  work. 
As  is  well  known,  great  difficulties  arose  in  regard  to  finance. 
The  Egyptian  Government  sold  its  interest  in  the  profits  of  the 
Canal  to  a  French  company.  Differences  arose,  which  were 
referred  for  decision  to  the  French  Emperor  as  arbitrator.  But 
throughout  the  whole  of  these  negotiations  and  disputes,  and 
down  to  the  present  time,  the  parties  have  dealt  with  the  Canal 
as  a  commercial  undertaking  in  which  they  two  alone  are 
interested.  The  concessions  of  January  30  and  February  22, 
1866,  are  noticeable  in  that  they  formally  recognise  the  right  of 
the  Government  to  occupy  any  position  or  strategic  point 
within  the  lands  reserved  for  the  construction  of  the  Canal  which 
the  Government  might  deem  to  be  necessary  for  the  defence  of 
the  country,  provided  that  no  obstacle  is  caused  to  the  navigation 
of  the  Canal,  and  similarly  provide  for  the  occupation  by  the 
Government  within  such  limits  of  all  available  places  needed 
for  Government  services,  such  as  post  offices.  Customs  houses, 
and  barracks.  The  concession  of  February  22,  1866,  deals  with 
the  extent  of  land  to  be  conceded  to  the  company.  It  recites 
(article  4)  that  to  enable  the  company  to  carry  out  its  objects 
land  will  be  needed  for  all  manners  of  purposes  such  as  depots, 
workshops,  ports,  &c.,  and  it  declares  (article  9)  that  the  Canal 
and  all  its  dependencies  are  to  remain  subject  to  the  Egyptian 
police.  I  will  not  discuss  all  the  conventions  and  agreements 
between  the  parties,  but  I  think  it  pertinent  to  mention  the 
Convention  of  October  1,  1902.  The  first  part,  relates  to  the  taking 
over  by  the  Government  of  the  company's  railway  line  from 
Ismailia  to  Port  Said,  while  the  second  part  deals  with  the 
enlargement  of  the  port  at  Port  Said. 

There  is  nothing  in  these  agreements  that  can  possibly  give 
rights  to  third  parties.  The  Government  and  the  company 
between  them  are  at  perfect  liberty  to  vary  their  contracts  so  as 
to  exclude  or  prefer  the  ship  of  any  nationality,  and  if  the 
Egyptian  Government  were  by  exercise  of  force  to  exclude  a 
ship  from  the  Canal,  although  it  might  be  an  unfriendly  act  to 
the  Power  to  which  such  ship  belonged,  I  apprehend  that  the 
ship  itself  could  not  claim  damages  for  the  breach  of  any  con- 
tractual right,  although  doubtless  the  company  might  do  so  for 
breach  of  its  concession. 
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But  there  is  another  aspect  of  the  question  which  has  been 
brought  about  by  the  International  Convention  of  October  29, 
1888,  guaranteeing  the  free  use  of  the  Suez  Canal,  and  commonly 
referred  to  as  the  Suez  Canal  Convention.  To  this  Convention  all 
the  great  European  Powers  and  the  Sultan  of  Turkey  were  parties. 
"  Article  1  declares  that : 

"  The  Suez  Maritime  Canal  shall  always  be  free  and  open,  in 
time  of  war  as  in  time  of  peace,  to  every  vessel  of  commerce  or 
of  war,  without  distinction  of  flag.  Consequently  the  High 
Contracting  Parties  agree  not  in  any  way  to  interfere  with  the 
free  use  of  the  Canal,  in  time  of  war  as  in  time  of  peace.  The 
Canal  shall  never  be  subjected  to  the  exercise  of  the  right  of 
blockade." 

Article  4,  which  is  the  special  article  upon  which  the  claimants 
rely,  reads  as  follows : 

"  The  Maritime  Canal  remaining  open  in  time  of  war  as  a 
free  passage  even  to  the  ships  of  war  of  belligerents,  according  to 
Art.  I.  of  the  present  treaty,  the  High  Contracting  Parties  agree 
that  no  right  of  war  shall  be  exercised,  nor  shall  any  act  of 
hostility,  or  any  act  having  for  its  object  to  obstruct  the  free 
navigation  of  the  Canal,  be  committed  in  the  Canal  and  its  ports 
of  access,  nor  within  a  radius  of  three  marine  miles  from  those 
ports,  even  though  the  Ottoman  Empire  should  be  one  of  the 
belligerent  Powers  " ;  and  special  provision  is  made  as  to  the 
passage  and  victualling  of  vessels  of  war. 

Article  8  directs  that  the  agents  in  Egypt  of  the  signatory 
Powers  are  to  watch  over  the  due  execution  of  the  treaty,  and 
"  In  case  of  any  event  threatening  the  security  or  free  passage  of 
the  Canal  .  .  .  they  shall 'inform  the  Khedivial  Government  of  the 
danger  which  they  have  perceived  in  order  that  the  Government 
may  take  proper  steps  to  insure  the  protection  and  the  free  use 
of  the  Canal."  By  article  9  the  Egyptian  Government  is  charged 
with  the  duty  of  ensuring  the  due  execution  of  the  treaty,  but  if 
not  provided  with  sufficient  means  for  the  purpose  shall  call  upon 
the  Ottoman  Government  for  assistance  and  notify  the  other 
signatories.  The  articles  forbidding  acts  of  war  in  or  about  the 
Canal  are  not  to  interfere  with  measures  taken  for  the  protection 
of  the  Canal,  or  measures  taken  by  the  Sultan  of  Turkey  or  the 
Khedive  for  securing,  by  their  own  forces,  the  defence  of  Egypt 
and  the  maintenance  of  public  order.  Article  13  expressly 
provides  that,  apart  from  the  obligations  contained  in  the  treaty. 
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the  sovereign  rights  of  the  Sultan  and  the  Khedive  are  in  no  way 
affected. 

In  view  of  these  provisions  there  is  a  grim  touch  of  humour 
about  the  present  situation,  seeing  that  the  Ottoman  Government, 
under  German  direction,  is  at  this  moment  seeking  to  destroy 
the  Canal,  while  a  German  ship  taken  by  the  Egyptian  Govern- 
ment asks  in  a  British  Prize  Court  for  a  declaration  of  release 
on  the  ground  that  the  Canal  precincts  are  absolutely  inviolable. 

The  passages  that  I  have  cited  are  all  that,  in  my  opinion,  are 
material  to  the  issue.  Can  it  be  said  that  this  Convention  gives 
the  right  to  any  ship  to  shelter  itself  indefinitely,  or  at  all,  in 
the  ports  ancillary  to  the  Canal  because  they  happen  to  be  within 
the  limits  of  the  operations  of  the  Canal  company?  I  think, 
not.  In  my  opinion  the  sole  object  of  the  treaty,  as  expressed 
both  in  its  preamble  and  operative  articles,  is  to  ensure  a  free 
and  uninterrupted  passage  of  the  Canal  at  all  times  to  all  ships 
of  all  nations  of  the  world;  and  if  in  the  unlikely  event  of  a 
German  ship  now  entering  Suez  or  Port  Said  and  demanding 
a  free  passage,  I  think  it  would  be  the  plain  duty  of  the  British 
Government  (after  taking  proper  precautions  to  prevent  damage 
to  the  Canal  itself)  to  allow  such  ship  to  pass  through  and  sail  out 
at  the  other  end ;  and  I  have  no  reason  to  suppose  that  the  British 
Government  would  fail  in  its  duty.  But  that  is  the  limit  of  its 
obligation;  and  if  a  ship  enters  Suez  or  Port  Said  without  any 
intention  of  going  through  the  Canal,  or,  being  in  either  of  those 
ports,  abandons  any  intention  it  may  have  had  of  passing 
through,  I  am  of  opinion  that  she  ceases  to  have  any  rights 
whatever  under  the  Convention.  The  object  of  the  Convention  is 
to  ensure  a  free  passage  through  the  Canal,  and  nothing  else, 
and  all  prohibitions  against  acts  of  hostility  within  the  Canal 
precincts  are  framed  with  that  object  and  that  alone;  and  I  am 
satisfied  that  from  the  moment  the  Gutenfels  abandoned  her 
intention  of  passing  through  the  Canal,  which  was  in  fact  at  the 
time  when  she  entered  Port  Said,  if  not  earlier,  she  ceased  to 
enjoy  any  protection  under  the  stipulations  of  the  Convention, 
and  thenceforward  lay  in  Port  Said  upon  exactly  the  same  footing 
as  if  she  had  been  in  Alexandria  or  any  other  Egyptian  port. 

This  finding  brings  us  to  the  consideration  of  another  branch 
of  the  case.  In  former  days  an  enemy  ship,  found  in  harbour  at 
the  outbreak  of  hostilities,  would  have  been  confiscated  almost 
as  a  matter  of  course,  but  in  more  recent  times  it  has  become 
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customary  for  belligerents  on  the  outbreak  of  war  to   accord 
enemy  ships  a  certain  period,  usually  called  days  of  grace,  in 
which  to  clear  from  harbour  and  to  reach  a  neutral  port  without 
fear  of  capture.    The  practice'  has  not  been  uniform,  but  a  longer 
or  shorter  period  has  been  granted  by  most  of  the  belligerents  in 
the  wars  that  have  occurred  during  the  last  seventy  years.     The 
question  of  according  days  of  grace  was  considered  at  the  Hague 
Conference  of  1907  and  evoked  much  diversity  of  opinion.     It 
was  found  impossible  to  agree  upon  any  obligatory  rule,  and  the 
Conference  ultimately  adopted  a  formula  which  amounts  to  no 
more   than    a    recommendation    that   belligerents    should    allow 
enemy    ships    to    clear    and    reach    a    neutral    port    in    safety. 
Article  1  of  the  sixth  Convention  says  that  if  a  merchant  ship  of 
a  belligerent  Power  finds  itself  on  the  outbreak  of  hostilities  in 
an  enemy  port,  or  enters  such  a  port  in  ignorance  of  hostilities, 
"  it  is  desirable  that  it  should  be  allowed  to  depart  freely  either 
immediately  or  after  a  sufficient  term  of  grace,  and  to  proceed 
direct,   after  being  furnished  with   a   passport,   to   its   port  of 
destination    or    such    other   port    as    shall    be    named    for   it." 
Article  2  declares  that  a  ship  which  has  been  unable  to  leave 
the  port  within  the  days  of  grace  cannot  be  confiscated,  but  may 
be   detained   until   the   conclusion   of   hostilities;    and    article   3 
makes  a  similar  provision  in  regard  to  ships  captured  at  sea 
while  in  ignorance  that  war  has  broken  out.     The  two  articles 
are  peremptory  in  form,  but  it  is  by  no  means  clear  that  they 
are  not  dependent  upon  the  words  "  It  is  desirable  "  contained  in 
the  first  article.     The  point  was  adverted  to  but  not  disposed  of 
in  the  case  of  The  Chile  (ante,  p.   1;    [1914]    P.   212),   heard 
in  the  English  Prize  Court  on  September  4,  1914;  but  I  put  aside 
this  question  for  the  moment,  and  will  briefly  examine  what  has 
actually  taken  place  in  regard  to  the  Gutenfels  and  the  other 
enemy  ships  which  took  refuge  in  Port  Said. 

The  evidence  consists  mainly  of  the  oral  testimony  given  by 
Captain  Trelawny,  the  Captain  of  the  Port  at  Port  Said, 
supplemented  by  sundry  entries  found  in  the  ship's  logs  and  the 
affidavits  of  the  masters.  He  tells  us  that  on  August  5  he  received 
instructions  to  disable  all  the  wireless  apparatus  on  the  German 
ships.  From  August  5  to  13  it  would  seem  that  the  Government 
was  in  some  doubt  as  to  how  it  would  deal  with  the  ships,  and 
Captain  Trelawny  perhaps  reflects  their  indecision,  for  he 
speaks  of  the  ships  being  detained,  but  at  the  same  time  being 
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free  to  leave  as  far  as  he  was  concerned,  and  in  re-examination 
states  that  no  doubt  any  application  for  leave  to  depart  would 
have  been  considered,  but  that  no  application  was  made. 

On  August  13  an  interview  took  place  between  Mr.  Rickmers, 
the  German  Consul  and  agent  for  the  Hansa  and  several  other 
German  Lines,  and  Captain  Trelawny,  who  informed  Mr.  Rickmers 
that  four  ships  could  proceed,  but  six  would  be  detained,  the 
four  being  under  5,000  and  the  remainder  above  5,000  tons. 
On  the  following  day,  however,  August  14,  Captain  Trelawny 
received  further  instructions  from  Mr.  Ward  Royes,  acting  on 
behalf  of  the  Egyptian  Government.  These  were  recorded  by 
the  witness  in  a  memorandum  which  runs  as  follows : 

"  All  merchant  vessels  of  the  belligerent  Powers  may  be 
allowed  free  transit  and  clearance  from  the  port  under  the 
conditions  laid  down  Art.  20  of  the  Proclamation, — Journal 
Officiel,  6th  August.  If  they  desire  to  remain  they  are  at  liberty 
to  do  so  qualified  by  text  of  same  article.  They  may  tranship 
cargo  in  part  or  in  whole  to  any  vessel  under  a  neutral  flag,  said 
vessel,  however,  being  liable  to  overhaul  and  capture  if  contra- 
band of  war  is  found  on  board.  The  above  does  not  include  the 
German  steamer  Derfflinger,  which  is  a  convertible  cruiser  and 
was  detained  for  doing  an  unneutral  act  in  the  Canal, — using 
her  wireless  for  communicating  with  the  enemy." 

This  was  the  official  attitude;  and  Captain  Trelawny  says, 
"  The  only  thing  necessary  before  their  (i.e.  the  ships') 
departure  was  the  ordinary  clearance  papers,  and,  as  far  as  I 
am  concerned,  there  was  nothing  else  necessary  " ;  and  further 
on  in  his  evidence  Captain  Trelawny  says  he  is  sure  that  he 
made  it  perfectly  clear  that  ships  over  5,000,  as  well  as  under 
5,000  tons,  were  at  liberty  to  leave. 

On  August  17  the  Rabenfels,  another  Hansa  Line  steamer, 
was  stopped  by  order  of  the  General  Officer  Commanding  troops 
from  going  through  the  Canal.  It  is  to  be  noted  that  this  officer 
represented  the  British  Army  of  Occupation  in  Egypt,  whereas 
Captain  Trelawny  is  an  Egyptian  Government  official.  The  next 
day  an  order  was  issued  from  Cairo  that  enemy  ships  were  not 
to  enter  the  Canal,  though  they  might  still  pass  out  to  sea  into 
the  Mediterranean.  All  these  ships  were  free  to  leave  the  port, 
so  far  as  Captain  Trelawny  was  concerned,  until  October  13, 
when  they  were  taken  over  by  the  Egyptian  troops;  and  I  pause 
a  moment  to  call  attention  to  the  fact  that  the  actual  seizure  was 
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made  by  the  Egyptian  authorities,  although  they  were  no  doubt 
acting  in  concert  with  the  British  Navy. 

It  will  be  found  that  several  of  the  ships  at  Port  Said, 
including  the  Gutenfels,  entered  a  statement  in  their  logs  on 
August  14  to  the  effect  that  Port  Said  had  been  declared  neutral. 
This  was  no  doubt  in  consequence  of  some  misapprehension'  on 
the  part  of  the  masters  or  the  German  Consul,  for  Captain 
Trelawny  says  that  he  never  stated  that  the  port  was  neutral, 
though  he  may  have  acquiesced  in  such  a  statement  as  the  word 
■■  neutrality  "  was  in  the  air,  and  his  own  impression  was  that 
the  port  was  neutral. 

After  this  sketch  of  the  course  of  events  in  Port  Said,  let  us 
see  what  attitude  the  Egyptian  Government  adopted  in  its 
announcements  to  the  public.  This  is  to  be  found  in  the 
proclamation  drawn  up  at  a  meeting  of  the  Ministers  on 
August  5,  1914,  and  published  in  the  Journal  Officiel  on  the 
following  day. 

Article  13  of  this  proclamation  authorises  the  British  naval 
and  military  forces  to  exercise  all  rights  of  war  in  Egyptian 
ports  and  territory,  and  declares  that  all  ships  captured  in 
Egyptian  territory  may  be  brought  before  a  British  Prize  Court. 
Article  14  declares  that  any  German  ship  which  may  happen  to 
be  in  an  Egyptian  port  at  the  outbreak  of  hostilities,  or  may 
have  left  its  last  port  before  that  date,  and  may  in  ignorance  of 
the  war  enter  an  Egyptian  port,  shall  be  permitted  to  leave  up 
to  sunset  on  August  14,  1914,  on  giving  such  written  engagements 
as  may  be  required  by  the  British  naval  authorities  "  in  con- 
formity with  the  provisions  of  chapter  3  of  the  Convention  of 
1907  relating  to  certain  restrictions  on  the  exercise  of  the  right 
of  capture  in  naval  warfare." 

Article  17  excepts  from  the  privileges  accorded  by  article  14, 
cable  ships,  liquid  fuel  ships,  and  vessels  over  5,000  tons  gross, 
or  capable  of  steaming  more  than  fourteen  knots,  as  well  as 
merchant  ships  convertible  into  vessels  of  war. 

Article  20  declares  that  in  regard  to  the  ports  of  access  of 
the  Suez  Canal  the  above-mentioned  provisions  shall  be  applied 
with  the  following  modifications  : 

(a)  That  all  ships  will  be  permitted  to  pass  through  the  Canal, 
provided  that  the  passage  through  the  Canal  and  the  departure 
from  the  port  of  access  be  carried  out  in  the  usual  way  and 
without  undue  delay. 
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(b)  That  such  ships 'will  be  permitted  to  take  all  coal  and 
provisions  required  for  their  voyage. 

(e)  That  all  merchandise  taken  through  the  Canal  may  be 
discharged  at  the  port  of  departure. 

(d)  That  article  13  of  the  proclamation  is  to  be  read  subject 
to  the  terms  of  the  Suez.  Canal  Convention  of  1888. 

The  Gutenfels,  being  over  5,000  tons  register,  is  not  entitled  to 
the  indulgence  offered  by  this  proclamation ;  but  it  is  in  evidence, 
as  I  have  already  .pointed  out,  that  on  August  14  permission  was 
given  to  her  to  leave  Port  Said,  and  that  it  was  open  to  her  to 
avail  herself  of  that  permission  up  to  October  13.  Whether 
she  would  have  been  granted  a  safe  conduct  to  a  neutral  port  is 
doubtful.  The  proclamation  makes  no  reference  to  safe  conducts, 
though  in  view  of  the  fact  that  they  had  been  given  to  some  ships 
of  less  than  5,000  tons,  and  that  some  reference  seems  to  be 
intended  to  the  Hague  Convention,  perhaps,  when  liberty  was 
given  to  the  larger  ships  to  leave,  it  may  have  been  intended  that 
they  too  should  have  safe  conducts  if  applied  for.  But  no 
such  application  was  in  fact  made,  and  the  evidence  rather 
indicates  that  it  would  have  been  refused;  and  I  think  on 
the  whole  it  will  be  safer  to  assume  that  no  safe  conduct 
would  have  been  given  to  the  Gutenfels  even  if  she  had  asked 
for  one. 

Under  these  circumstances,  what  order  should  the  Court 
make?  We  have  found  that  the  Gutenfels  is  an  enemy  ship 
which  entered  an  Egyptian  port  after  the  outbreak  of  war — and 
for  the  moment  I  will  assume  that  she  did  so  in  ignorance  of 
hostilities.  It  has  been  proved  that  for  a  period  of  two  months 
she  was  at  perfect  liberty  to  quit  the  port,  though  she  declined  to 
avail  herself  of  the  permission. 

I  confess  that  I  am  doubtful  as  to  what  our  order  should  be. 
And  as  the  main  questions  to  which  the  attention  of  the  Court 
was  directed  at  the  hearing  related  to  the  right  of  an  alien  enemy 
to  be  heard,  and  to  the  right  of  sanctuary  claimed  by  enemy 
ships  lying  within  the  Canal  precincts,  and  consequently  this, 
which  was  then  a  subsidiary  though  highly  important  matter, 
hardly  received  as  much  attention  as  it  deserved,  we  have 
decided  to  let  it  stand  over  for  further  argument,  either  in  this  or 
in  a  similar  case. 

Under  these  circumstances  we  shall  only  make  an  order 
finding  that  the   Gutenfels   is  an  enemy  ship  which  has  been 


116  THE    GUTENFELS. 

properly  seized  as  prize,  and  that  she  is  to  be  detained  by  the 
Marshal  until  further  order  of  the  Court.  The  further  hearing  of 
the  case  is  adjourned  generally,  with  liberty  to  all  parties  to 
apply. 

Grain,  J. — The  first  point  which  has  to  be  considered  in 
this  case  is  the  preliminary  one  as  to  whether  we  can  hear  the 
alien  enemy  or  not. 

This  point  was  recently  referred  to  in  the  case  of  The  Chile 
(ante,  p.  1;  [1914]  P.  212),  which  was  before  the  President 
of  His  Majesty's  Prize  Court,  but  no  further  decision  was  given 
beyond  stating  that  in  that  case  the  affidavits  before  the  Court 
disclosed  no  grounds  on  which  the  alien  enemy  had  a  right  to 
be  heard.  But  in  the  case  of  The  Mowe  (ante,  p.  60;  [1915]  P.  1) 
the  subject  was  exhaustively  discussed  before  the  President  of 
His  Majesty's  Prize  Court,  and  judgment  was  given  to  the  effect 
that  whenever  an  alien  enemy  conceives  that  he  is  entitled  to 
any  protection,  privilege,  or  relief  under  any  of  the  Hague 
Conventions  of  1907,  he  shall  be  entitled  to  appear  as  a  claimant, 
and  to  argue  his  case  before  the  Court.  With  this  decision  I 
am  absolutely  in  agreement,  because  it  appears  to  me  to  follow 
the  practice  which  had  formerly  been  initiated  in  His  Majesty's 
Prize  Court.  In  The  Fenix,  otherwise  Phoenix  [1854]  (Spinks,  1 ; 
2  Eng.  P.C,  pp.  240  and  241),  it  is  laid  down  that  "In  the  last 
war  the  principle  and  practice  was  that  in  the  case  of  enemy 
claimants  it  was  necessary  to  state  something  to  shew  that  they 
had  a  locus  standi.  The  same  course  must  be  followed  in  the 
present  war  (1854) " ;  and  in  this  particular  case,  although  the 
affidavit's  before  the  Court  did  not  shew  such  ground  of  claim, 
nevertheless  the  President  continued :  "  but  in  the  present  case, 
instead  of  having  a  further  affidavit,  let  us  assume  it  has  been 
made,  and  proceed  to  the  argument."  And  the  counsel  for  the 
alien  enemy  (Russian)  was  allowed  to  appear  and  argue  the  case. 
Also  in  The  Panaja  Drapaniotisa  [1854]  (Spinks,  336;  2  Eng. 
P.C.  562-564)  it  was  laid  down  that,  to  support  a  claim  in  the 
Prize  Court,  an  individual  who  is  an  alien  enemy  must  shew  that 
he  is  entitled  to  locus  standi  either  under  Order  in  Council,  or 
licence,  or  something  outside  the  mere  fact  of  being  an  enemy, 
before  he  can  be  heard. 

These  cases  lead  me  to  come  to  the  conclusion  that  it  has 
always  been  the  rule  that,  so  long  as  the  enemy  can  shew  some 
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ground  for  appearance  outside  his  enemy  character,  he  has 
been  allowed  to  appear  before  the  Prize  Court.  And  therefore 
there  appears  to  be  abundant  authority  for  coming  to  the 
conclusion  that,  with  regard  to  this  Court,  whenever  an  alien 
enemy  shews  by  his  affidavits  that  he  considers  that  he  is  entitled 
to  any  protection,  privilege,  or  relief  under  any  of  the  Hague 
Conventions  of  1907,  or  any  Conventions  relating  to  the  neutrality 
of  the  Suez  Canal,  or  claims  any  relief  arising  out  of  the  special 
relations  in  which  Egypt  stands  towards  His  Majesty's  Goverur 
ment,  he  shall  be  entitled  to  appear  as  a  claimant,  and  to  argue 
his  claim. 

[After  dealing  with  the  duty  of  the  Prize  Court  to  consider 
the  circumstances  which  led  up  to  capture,  the  judgment 
continued :  ]  We  are  therefore  compelled  to  take  into  considera- 
tion, as  applying  to  the  history  of  the  proceedings  with  regard 
to  this  ship,  before  its  actual  capture  by  H.M.S.  Warrior — first, 
the  status  of  Egypt ;  secondly,  the  Conventions  of  the  Suez  Canal ; 
thirdly,  proclamation,  decrees,  &c.  of  the  Egyptian  Government; 
fourthly,  incidentally,  the  Hague  Convention  of  1907. 

First,  then,  let  us  consider  what  was  the  status  of  Egypt. 
Was  this  ship  in  a  neutral  port  or  not  when  the  proceedings 
preliminary  to  her  capture  took  place?  The  exact  status  of 
Egypt  has  for  many  years  been  to  a  certain  extent  a  conundrum, 
and  very  difficult  to  determine.  Egypt,  up  to  December  18, 
1914,  was  part  of  the  Ottoman  Dominions,  and  under  the 
suzerainty  of  the  Sultan  of  Turkey.  Now  Turkey,  from  the 
beginning  of  the  war  up  to  the  time  of  the  final  capture  of  this 
ship,  had  certainly  not  shewed  herself  to  be  a  neutral.  She  had 
commenced  by  harbouring  German  ships  of  war  and  their 
officers  and  crews;  she  was  retaining  German  officers  in  her 
army,  and  increasing  their  numbers;  she  was  placing  German 
naval  officers  on  her  own  battleships.  Can  this  be  considered 
the  conduct  of  a  neutral  Power?  It  certainly  appeared  to  be  a 
neutrality,  if  such  it  can  be  called,  of  a  nature  very  friendly  to 
Germany,  one  of  the  belligerents  in  the  war — a  neutrality  which 
culniinated  in  a  declaration  of  war  against  Great  Britain  and 
preparations  for  hostile  acts,  in  which  Germany  joined,  for  the 
purpose  of  destroying  that  Canal  with  regard  to  which  it  is 
now  being  urged  on  behalf  of  the  owners  of  German  ships  that 
it  is  a  harbourage  which  ought  to  be  considered  free  from  all 
attacks  and  hostile  acts. 
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[Judge  Grain  dealt  with  the  history  of  the  Canal  and 
the  Convention  of  1888,  and  continued  as  follows:]  One 
of  the  questions  now  to  be  determined  is,  How  is  the 
matter  which  is  now  before  us  affected  by  this  Convention, 
and  in  what  way  is  the  Convention  to  be  interpreted  in  applying 
it  to  the  circumstances  of  the  present  day  and  this  case?  This 
is  a  somewhat  difficult  point,  because  at  the  time  when  this 
Convention  was  drawn  up,  twenty-six  years  ago,  there  were 
many  possibilities  which  could  not  have  been  considered,  as  they 
have  developed  since  tha't  date,  and  therefore  could  not  have 
been  in  contemplation  when  this  Convention  was  signed. 
Therefore  the  Convention  has  to  be  interpreted  with  a  view  to  the 
altered  circumstances  which  have  arisen.  I  have  come  to  the  con- 
clusion that  the  right  interpretation  is  that,  generally  speaking, 
at  all  times,  whether  nations  are  at  war  or  peace,  there  is  a 
right  of  free  passage  (that  is,  entrance,  passage  through,  and 
exit — nothing  more)  for  ships  of  all  nations  through  the  Canal; 
but  under  certain  circumstances,  such  as  danger  to  the  free 
navigation  of  the  Canal,  I  consider  that  this  privilege  might  be 
curtailed. 

By  the  Convention  of  January  30,  1866,  article  1,  the 
Egyptian  Government  reserve  to  themselves  the  right  to  occupy 
positions  in  the  Canal  lands  necessary'  for  the  defence  of  the 
country,  provided  that  no  obstacle  is  caused  to  the  navigation  of 
the  Canal.  The  proper  interpretation,  in  my  opinion,  of  this 
Convention  is  that  it  is  the  right  and  duty  of  the  Egyptian 
Government  both  to  protect  their  country  by  way  of  the  Canal, 
and  at  the  same  time  protect  the  open  navigation  of  the  Canal. 

The  s.s.  Gutenfels,  according  to  the  evidence  before  us, 
entered  Port  Said  harbour  on  August  5,  and  beyond  the  state- 
ment that  her  agents  told  her  master  that  she  could  not  proceed, 
there  is  no  evidence  that  she  ever  attempted  or  suggested 
continuing  her  course  through  the  Canal,  but  remained  at  anchor 
in  the  harbour.  Certainly  the  port  officer  states  that  she  was 
detained  until  August  14 — that  is,  if  she  had  asked  for  clearance 
papers  she  would  not  have  received  them ;  but  on  August  14  she 
was  informed  that  she  was  free  to  proceed  until  August  17,  and 
during  that  time  she  made  no  effort  to  proceed.  On  August  17 
a  general  order  was  issued  by  the  General  Officer  Commanding 
the  British  troops  that  no  enemy  ship  was  to  proceed  through 
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the  Canal,  but  she  was  still  free  to  proceed  west,  and  was  so  free 
until  October  13. 

It  is  necessary  at  this  point  to  consider  a  proclamation  called 
a  Decision  which  was  published  by  the  Regent  and  the  Egyptian 
Council  of  Ministers  on  August  6.  This  proclamation  contains 
the  following  directions  regarding  the  conduct  of  vessels  in  the 
Canal : 

By  article  11,  all  German  ships  which  quitted  their  last  port 
and  entered  an  Egyptian  port  without  knowledge  of  war  had 
permission  to  leave  up  to  sunset  of  August  14 ;  and  by  article  20, 
all  merchant  ships  which  had,  or  were  about  to  pass  through 
the  Canal,  had  permission  to  leave  without  being  captured  or 
detained,  so  long  as  they  did  so  in  the  normal  way,  and  without 
unjustified  delay. 

I  will  deal  with  the  effect  of  this  proclamation  as  regards  the 
movements  of  this  ship.  From  August  14  to  August  17  she  was 
free  to  proceed  east  or  west,  so  long  as  she  did  so  in  the  normal 
way,  and  without  unjustified  delay.  What  did  she  do?  She  did 
nothing,  but  remained  as  before  at  anchor,  and,  as  the  affidavit  of 
her  own  master  states,  without  molestation  (beyond  the  removal 
of  her  wireless  installation  on  August  5)  until  October  13. 

Was  this  ship  adhering  to  the  proper  meaning  of  the  Suez 
Canal  Convention?  Is  she  entitled  to  come  before  the  Court 
now  and  plead  that  Convention?  I  am  of,  opinion  that  she  has 
not  that  right;  that  she  had  parted  with  all  her  rights  under 
that  Convention  by  ceasing  to  obey  the  spirit  of  it,  which  was 
emphasised  in  the  Decision  of  the  Egyptian  Government — 
namely,  she  was  free  to  leave  through  the  canal  if  she  did  so 
ii\  a  normal  way,  and  without  unjustified  delay.  She  was  merely 
using  it  as  a  harbour  of  refuge  and  no  longer  using  it  as  a 
commercial  route  to  her  destination.  She  had  in  reality  taken 
refuge  in  an  Egyptian  port;  and  it  now  becomes  necessary  to 
continue  to  consider  whether  or  no  that  Egyptian  port  was  a 
neutral  one. 

If  Port  Said  is  to  be  considered  a  Turkish  port,  it  is  to  be 
assumed  that  ships  taking  shelter  there  would  receive  the  same 
treatment  which  they  did  at  Constantinople — that  is,  treatment 
of  the  most  friendly  nature.  But  from  the  evidence  before  us  it  is 
clear  that, they  received  no  such  friendly  treatment;  for  instance, 
they  had  their  wireless  installations  removed,  and  later  on  were 
handed  over  to  one  of  His  Majesty's  ships.    Therefore  it  appears 
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to  me  that  it  would  be  ridiculous  on  the  facts  placed  before  us 
to  consider  Port  Said  a  Turkish  port. 

If  it  is  not  a  Turkish  port,  then  comes  the  question,  What 
is  the  status  of  this  port?  What  did  the  Government  of  Egypt 
themselves  consider  to  be  their  statusl 

The  Decision  of  S.E.  the  Regent  and  his  Ministers  (the 
Khedive,  the  reigning  sovereign  of  Egypt  under  the  suzerainty 
of  the  Sultan  of  Turkey,  was  absent  at  Constantinople  at  this 
time,  and  was  subsequently  deposed),  which  I  have  already 
referred  to  as  being  published  on  August  6,  1914,  is  of 
considerable  assistance  in  coming  to  a  conclusion  on  this  matter. 
The  preamble  of  this  Decision  is  as  follows : 

"  Considering  that  war  is  declared  between  His  Majesty  the 
King  of  Great  Britain  and  the  Emperor  of  Germany,  and 

"Considering  that  the  presence  in  Egypt  of  the  Army  of 
Occupation  of  His  Britannic  Majesty  renders  the  country  liable 
to  attack  by  the  enemies  of  His  Majesty,  they  consider  that  all 
necessary  measures  should  be  taken  to  defend  the  country  against 
such  attack." 

It  then  goes  on  to  lay  down  certain  rules  and  regulations  to 
be  observed  in  consequence  of  the  war  and  liability  to  attack 
from  Germany : — that  persons  resident  or  passing  through  Egypt 
during  the  continuance  of  the  state  of  war  were  not  to  make 
contracts  with  or  send  money  to  the  Government  at  war  with 
Great  Britain,  &c.  &c. ;  and  article  13  states  that  "  the  British 
Naval  and  Military  Forces  shall  exercise  all  rights  of  war  in  the 
ports  and  territory  of  Egypt,  and  warships,  merchant  ships,  and 
merchandise  captured  in  the  ports  or  territory  of  Egypt  shall  be 
handed  over  for  judgment  before  the  British  Prize  Courts." 

In  this  Decision  they  admit  that  their  country  is  liable  to 
attack  by  Germany,  the  enemy  of  Great  Britain,  and  take,  not 
the  part  of  Germany,  as  was  the  case  of  Turkey,  but  side  with, 
and  put  themselves,  so  to  speak,  under  the  safe  custody  of  Great 
Britain.  Surely  this  is  fairly  conclusive  evidence  that  Egyptian 
ports  were  no  longer  neutral  ports,  but  if  not  to  all  intents  and 
purposes  British  ports,  at  least  their  allies'  or  co-belligerents  of 
Great  Britain.  It  appears  to  me  that  this  Dicision  of  the  Regent 
and  Ministers  of  the  Government  of  Egypt  makes  abundantly 
clear  the  view  that  the  Egyptian  Government  took  of  their  status. 

Next  to  be  considered  is  the  view  that  Great  Britain  took  of 
the  status  of  Egypt. 
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By  the  Hague  Convention  No.  XIII.  of  1907,  in  article  i,  it  is  laid 
down  that  "  A  Prize  Court  cannot  be  established  by  a  belligerent 
on  neutral  territory  ..."  But  in  Egypt  a  Prize  Court  has  been 
established  by  Great  Britain,  and  by  the  Order  in  Council  dated 
August  5  it  is  ordered  that  "  ships  captured  by  the  fleets  and  ships 
of  Great  Britain  shall  be  brought  before  such  Courts  within  our 
dominions,  possessions,  or  colonies  as  shall  be  duly  commis- 
sioned to  take  cognizance  thereof,"  and  this  Court  is  one  of  such 
Courts  as  has  been  commissioned  so  to  do. 

Incidentally  I  may  say  that  for  the  purposes  of  my  argument 
ir)  this  case  it  is  not  necessary  to  find  that  Egypt  is  either  a 
British  dominion,  possession,  or  colony,  because,  as  stated  by 
Pitt  Cobbett  in  his  book  on  International  Law,  vol.  ii.  p.  192, 
"  in  principle  it  would  seem  that  a  Prize  Court  may  rightly  be 
established  in  the  territory  of  an  ally  or  co-belligerent." 

It  might  perhaps  be  urged  that  the  treaties  with  Turkey 
regarding  capitulations  (which  by  the  way  Turkey  has  abolished 
without  the  consent  of  the  other  contracting  parties)  would  give 
the  right  to  Great  Britain  to  establish  a  Prize  Court  in  Egypt; 
but  for  various  reasons  I  am  of  opinion  that  they  would  not,  and 
only  mention  it  in  order  that  it  may  not  be  suggested  that  this 
point  has  not  been  considered  by  me.  In  The  Fox  [1811] 
(Edwards,  311 ;  2  Eng.  P.C.  61)  it  was  laid  down  by  Sir  William 
Scott,  afterwards  Lord  Stowell,  that  "  the  prize  court  will  presume 
that  the  orders  of  the  sovereign  are  in  accord  with  the  laws  of 
nations,"  and  that  "  the  proper  evidence  for  the  Court  to  receive  is 
the  declaration  of  the  state  itself."  We  have  now  the  evidence  of 
both  States  before  us;  that  of  the  Regent  and  Ministers  of  Egypt, 
who  declare  that  all  "ships  captured  in  Egyptian  ports  shall  be 
handed  over  for  judgment  in  the  British  Prize  Court ;  and  we  have 
the  Act  of  Parliament  instituting  the  Prize  Court  in  Egypt,  which 
they  had  no  power  to  do,  unless  Egypt  was  either  an  ally  or 
co-belligerent  or  possession.  I  cannot,  therefore,  on  the  evidence 
which  is  at  present  before  me,  avoid  finding  that  Port  Said  at 
the  period  in  question  was  not  a  neutral  port.  I  do  not  know 
that  it  is  necessary  to  go  further  than  that,  but  if  necessary  I 
am  prepared  to  find  that  it  was  a  port  of  an  ally. 

I  do  not  propose  at  the  present  time  to  refer  to  the 
Hague  Convention  No.  VI.  of  1907,  articles  1  and  3,  because 
on  the  evidence  at  present  before  me  I  am  of  opinion  that  the 
s.s.  Gutenfeh  entered  Port  Said  with  knowledge  of  the  war;  but 
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as  an  undertaking  has  been  given  to  counsel  who  appears  on 
behalf  of  the  alien  enemy  not  finally  to  decide  this  point  until 
hearing  him  further,  I  am  prepared  to  consider  any  fresh 
evidence  or  facts  he  is  able  to  place  before  the  Court. 

Therefore,  for  the  reasons  which  I  have  set  out  in  this  judg- 
ment, I  concur  with  the  judgment  of  my  brother  Judge,  and 
the  order  which  he  has  made  in  this  case.^ 


(1)  The  Editor  is  indebted  to  Mr.  Norman  Bentwich,  of  Lincoln's  Inn, 
Barrister-at-Law,  for  the  reports  of  the  judgments  in  this  and  the 
following  Egyptian  cases. 


[in    H.B.M.    prize    court    for    EGYPT.] 

{Sitting  at  Alexandria.) 

Cator,  p.,  and  Grain,  J.     Jan.  21,  1915. 

THE  BARENFELS. 

Enemy  Ship — Seizure  in  Belligerent  Port — Safe  Conduct — 
Days  of  Grace — Use  of  Suez  Canal  Port  as  Port  of  Refuge — Hague 
Conference,  1907,  Convention  No.  VI.  art.  2 — Form  of  Order — 
Retaliation — Right  of  Crown  to  Prizes  Taken  in  Egyptian  Ports. 

A  British  Prize  Court  is  bound  by  Convention  VI.  of  the  Hague 
Conference,  1907.  Accordingly,  an  enemy  vessel  using  a  port  of 
the  Suez  Canal  as  a  port  of  refuge,  and  which,  although  free  to 
have  left  the  port,  has  not  been  offered  a  safe  conduct  to  a  neutral 
port,  can  only  be  detained  during  the  period  of  the  war,  and  not 
confiscated  :—ne\d  (Grain,  J.,  dissenting),  that  the  vessel  must 
be  restored  to  her  owners  at  the  end  of  the  war  or  her  value  paid 
to  them. 

The  British  Crown  is  entitled  to  the  benefit  of  the  prizes 
seized  in  Egyptian  ports,  the  Egyptian  Government  making  no 
claim  thereto. 

Action  for  the  condemnation  of  the  German  steamship 
Barenfels,  a  vessel  of  over  5,000  tons  register,  belonging  to  the 
Hansa  Line,  which  arrived  at  Port  Said  on  August  1,  1914,  four 
days  before  the  outbreak  of  war  between  Great  Britain  and 
Germany,  and  continued  to  remain,  using  the  port  as  a  port 
of  refuge.    She  was  at  liberty  to  leave  at  any  time  from  August  14 
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to  October  13,  although  no  safe  conduct  was  offered  to  her. 
She  was  then  boarded  by  Egyptian  officials,  and  on  October  16 
taken  out  to  sea,  handed  over  to  H.M.S.  Warrior,  and  brought 
into  Alexandria  for  adjudication. 

Arthur  Preston  (H.M.  Procurator-General)  asked  for  an  order 
for  condemnation,  or  an  order  for  detention  with  liberty  to  apply, 
-as  in  The  Chile  (anie,  p.  1;  [191-i]  P.  212). 

G.  A.  W.  Booth,  for  the  owners,  submitted  that  the  Court 
was  bound  by  the  Hague  Conventions,  and  in  accordance  with 
Convention  VI.  articles  1  and  2,  the  Barenfels  should  be  restored 
to  her  owners  at  the  end  of  the  war. 

Cator,  p. — Except  for  the  fact  that  the  Barenfels  was  already 
in  Port  Said  when  war  was  declared — a  circumstance  which  for 
the  purpose  of  this  judgment  is  immaterial — her  case  is  not  distin- 
guishable from  that  of  The  Gutenfels  {ante,  p.  102),  which  was 
determined  by  us  on  January  6  last.  She  is  an  enemy  ship  properly 
seized  in  Port  Said,  and  under  the  old  law  liable  to  an  order  of 
confiscation  for  the  benefit  of  the  Crown.  Such  an  order  is  what 
the  Procurator  asks  us  to  make  now.  Failing  that,  he  begs  us  to 
make  only  a  general  detention  order  without  prejudice  to  further 
applications.  Mr.  Booth,  on  the  other  hand,  asks  us  to  order 
detention  of  the  ship  during  the  war  and  delivery  to  the  owners 
at  its  conclusion,  and  bases  his  claim  to  this  order  upon  the 
terms  of  Convention  VI.  of  the  Hague  Conference  of  1907. 
It  has  been  assumed,  as  I  think  rather  lightly,  that  because  the 
Hague  Conventions  are  binding  on  the  Crown  effect  must  of 
necessity  be  given  to  them  in  this  Court;  but  that  by  no  means 
follows. 

To  adopt  the  words  of  a  celebrated  American  Judge,  speaking 
of  nations  other  than  the  United  States,  a  treaty  is  in  its  nature 
a  contract  between  two  nations,  not  a  legislative  act.  It  does 
not  generally  effect,  of  itself,  the  object  to  be  accomplished, 
especially  so  far  as  its  operation  is  intraterritorial,  but  is  carried 
into  execution  by  the  sovereign  power  of  the  respective  parties 
to  the  instrument— Marshall,  C.J.,  in  Foster  &  Elam  v.  Neilson 
[1829]  (Scott's  Cases  on  International  Law,  412).  And  it 
may  be  taken  as  a  general  rule  that  a  British  Court  should 
not  attempt  to  enforce  a  treaty  without  some  authority  emanating 
on  that  behalf  from  the  Crown.     Consequently  I  must  consider 


124  THE    BARENFELS. 

how,  if  at  all,  the  Hague  Conventions  have  been  made  binding 
upon  our  Prize  Courts.  There  is  no  explicit  legislation  on  the 
subject,  but  I  have  come  to  the  conclusion  that  the  difficulty  has 
been  surmounted  indirectly,  inasmuch  as  the  Order  in  Council 
establishing  the  Courts,  and  the  commissions  to  Judges  issued 
thereunder,  require  the  Judges  to  determine  causes  "  according 
to  the  course  of  Admiralty  and  the  Lavi^  of  Nations,"  and  it 
can  hardly  be  disputed  that  the  Hague  Conventions,  to  which 
the  United  Kingdom  is  a  party,  must,  so  far  as  we  are  concerned, 
be  deemed  to  be  a  part  of  the  law  of  nations  for  the  time  being. 
Moreover,  Order  XXVIII.  of  the  Prize  Court  Rules,  1914,  which 
are  issued  by  Order  in  Council  under  the  authority  of  the  Prize 
Courts  Act,  1894,  distinctly  recognises  the  possibility  that  the 
Court  may  be  called  upon  to  make  an  order  for  detention  of  a 
ship  in  pursuance  of  some  international  convention.  I  am 
consequently  prepared  to  hold  that  the  Court  is  bound  by  the 
Hague  Convention  VI. 

Article  1  of  this  Convention  expresses  the  desirability  of  per- 
mitting an  enemy  ship  a  reasonable  period  in  which  to  proceed 
under  a  safe  conduct  to  its  port  of  destination,  or  such  other 
port  as  shall  be  named  for  it,  presumably  one  of  its  own  ports 
or  a  neutral  port,  though  the  Convention  does  not  say  so. 
Article  2  says,  "  A  merchant  ship  which  owing  to  circumstances 
beyond  its  control  may  have  been  unable  to  leave  the  enemy  port 
during  the  period  contemplated  in  the  preceding  Article,  or 
which  was  not  allowed  to  leave,  may  not  be  confiscated.  The 
belligerent  may  merely  detain  it,  on  condition  of  restoring  it  after 
the  war,  without  payment  of  compensation,  or  he  may  requisition 
it  on  condition  of  paying  compensation." 

The  language  of  article  2  is  plain  and  peremptory.  It  has 
been  suggested  that  it  depends  upon  article  1,  and  is  to  be 
governed  by  the  words  "  It  is  desirable "  in  that  article,  but  I 
cannot  accept  that  view.  The  two  questions  are  quite  inde- 
pendent and  rest  upon  different  considerations.  The  Powers 
could  not  ,  agree  that  under  all  circumstances  they  would  let 
merchant  shipping  leave  the  country,  but  they  did  agree  that 
enemy  ships  detained  in  port  on  tlie  outbreak  of  war  should  not 
be  confiscated. 

The  preamble  declares  that  the  Powers  have  concluded  this 
Convention,  being  "Anxious  to  ensure  the  security  of  inter- 
national commerce  against  the  surprises  of  war,  and  wishing,  in 
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accordance  with  modern  practice,  to  protect  as  far  as  possible 
operations  undertaken  in  good  faith  and  in  process  of  being 
carried  out  before  the  outbreak  of  hostilities." 

Our  duty  is  to  give  effect  to  the  intention  of  the  parties,  and 
the  language  of  this  preamble  makes  it  clear  that  the  clauses  of 
the  Convention  are  to  be  construed  liberally  in  favour  of  any 
ship  which  may  have  had  the  misfortune  of  finding  itself  in  an 
enemy  port  at  the  outbreak  of  war. 

An  Order  in  Council  was  published  on  August  4,  1914, 
declaring  that,  with  certain  exceptions,  the  British  Government 
was  prepared  to  give  days  of  grace  and  safe  conducts  to  German 
ships  found  in  British  ports  if  satisfied  that  Germany  would  act 
in  a  similar  manner  by  British  vessels;  but  as  no  satisfactory 
assurance  was  received  from  Germany  the  days  of  grace  were 
not  conceded. 

Whether  the  rights  of  enemy  ships  under  article  2  of  the 
Convention  were  determined  or  affected  by  that  Order  I  will 
not  stop  to  enquire,  inasmuch  as  it  did  not  apply  to  Egypt,  and 
the  only  declaration  of  policy  which  we  can  look  at  is  the 
proclamation  of  the  Egyptian  Government  published  in  the 
Journal  Officiel  on  August  6. 

This  proclamation  differs  materially  from  the  Order  in 
Council,  but  was  admittedly  issued  with  the  consent  or  by  the 
direction  of  the  British  authorities,  and  may  be  taken  to  be  the 
expression  of  their  intentions  in  regard  to  Egypt.  It  grants 
liberty  to  all  German  ships  found  in  the  Egyptian  ports  at  the 
outbreak  of  war  except,  amongst  others,  ships  over  5,000  tons 
register,  to  leave  freely  up  to  sunset  on  August  14,  but  no  offer 
is  made  of  safe  conduct.  And  although  no  safe  conduct  is 
promised,  the  liberty  to  go  is  not  qualified  or  made  dependent 
upon  any  action  that  might  be  taken  by  the  enemy  in  regard  to 
British  or  Egyptian  vessels. 

The  Barenfels,  being  over  5,000  tons,  was  not  entitled  to  any 
benefit  under  the  proclamation ;  but  it  is  in  evidence  that  she  was 
in  fact  at  liberty  to  leave  Port  Said  at  any  time  from  August  14 
until  October  13,  1914,  and  I  am  of  opinion  that  the  master  was 
fully  aware  that  she  could  do  so.  At  the  same  time  it  is  to  be 
borne  in  mind  that  no  safe  conduct  was  offered  to  her,  and 
I  am  of  opinion  on  the  evidence  that,  if  asked  for,  it  would  have 
been  refused. 
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What  might  be  the  position  of  a  ship  which  declined  to  avail 
herself  of  a  safe  conduct  need  not  be  considered.  We  have  only 
to  determine  whether  a  ship  lying  in  port  is  to  be  deprived  of  the 
protection  afforded  by  the  Convention,  because,  though  a  safe 
conduct  is  denied  to  her,  she  is  at.  liberty  to  quit  the  port.  I  am 
emphatically  of  opinion  that  she  is  not  to  be  prejudiced  by  reason 
of  her  remaining.  Permission  to  leave,  unless  accompanied  by 
a  safe  conduct,  is  wholly  illusory.  It  in  no  way  satisfies  the 
intention  of  article  1  of  the  Convention ;  and  if  the  Barenfels  had 
steamed  out  of  Port  Said  it  may  be  postulated  as  a  certainty 
that  she  would  have  been  captured  on  reaching  the  high  seas. 
I  have  no  doubt  that  article  2  applies  and  the  ship  cannot  be 
confiscated. 

In  this  connection,  however,  we  have  to  consider  another 
point.  The  Procurator  asks  us  to  make  an  open  order  for 
detention,  a  mere  direction  to  the  Marshal  to  detain  the  ship  until 
further  order  of  the  Court,  without  any  declaration  as  to  the 
rights  of  the  parties.  The  owners  claim  that  they  are  entitled  to 
a  decree  for  restoration  of  the  ship  at  the  end  of  the  war. 

It  is  suggested  by  the  Procurator,  as  it  was  suggested  in  The 
Chile  {ante,  p.  1 ;  [1914]  P.  212),  that  perhaps  Germany  will  not 
adhere  to  the  terms  of  the  Convention,  and  in  that  event  Great 
Britain  may  decline  to  be  bound  by  it.    Be  it  so.    It  is  quite  true 
that  the  rules  of  International  Law  are  not  immutable.     In  the  last 
resort  they  depend  on  reciprocity.     This  is  peculiarly  the  case  in 
regard  to  prize  law,  and  if  the  Crown  could  produce  evidence  that 
Germany    had    flagrantly    broken    her    bargain    respecting    the 
treatment  of  British  ships,  I  conceive  that  we  should  be  justified 
in  moulding  our  practice  according  to  her  example.     But  the 
mere  suspicion  that  she  will  break  her  word  ought  not  to  affect 
our  judgment  now.    Having  once  come  to  the  conclusion  that  the 
Convention  applies,  I  am  of  opinion  that  we  must  give  the  ship 
the  fullest  benefit  to  which  she  is  entitled  under  it.     The  Crown 
has  no  right  to  ask  for  a  suspension  of  our  decision  in  order  to 
see  how  Germany  will  act.     Suspicion  begets  suspicion;  and  if 
one  party  does  not  loyally  perform  its  duties  under  an  agree- 
ment there  is  great  danger  that  the  pact  may  be  broken  by  the 
other  side,  and  a  war  of  reprisals  once  begun  there  is  no  setting 
a  bourne  to  their  extent.    In  this  war  we  claim  and  believe  that 
we  are  fighting  to  uphold  the  sanctity  of  treaties,   and  it  lies 
with    us    to    maintain    this    great    principle,    even    though    its 
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maintenance  should  demand  a  much  heavier  sacrifice  than  the 
value  of  any  ships  which  may  have  been  detained  in  our  ports. 

On  this  point  my  brother  and  I  have  a  certain  difference  of 
opinion.  He  thinks  that  the  Crown  should  be  allowed  further 
time  in  which  to  ascertain  what  attitude  has  been  adopted  by 
Germany.  Consequently,  although  he  agrees  that  the  ship  is 
to  be  detained,  I  must  take  upon  myself  the  responsibility  for  the 
remainder  of  the  order. 

There  will  be  a  declaration  that  Convention  VI.  art.  2 
applies,  and  an  order  that  the  ship  is  to  be  detained  during  the 
war,  with  a  declaration  that  she  must  be  restored,  or  her  value 
paid,  to  the  owners  at  the  conclusion  of  hostilities. 

There  remains  one  other  small  matter  to  be  mentioned.  At  the 
hearing  of  The  Gutenfels  (ante,  p.  102)  I  raised  a  question  as  to 
the  rights  of  the  Egyptian  Government  in  regard  to  prizes  seized  by 
its  officers  in  Egyptian  ports.  The  Procurator  now  informs  us 
that  he  is  instructed  by  the  Egyptian  Government  to  say  that  it 
makes  no  claim,  that  its  officials  merely  acted  as  agents  for  the 
British  authorities,  and  that  any  rights  that  it  may  be  entitled 
to  it  relinquishes  to  the  Crown. 

Grain,  J. — The  s.s.  Barenfels  is  a  ship  belonging  to  the 
German  Hansa  Line,  of  over  5,000  tons,  and  was  in  Port  Said 
four  days  before  the  war  broke  out.  It  is  admitted  by  counsel 
on  behalf  of  the  owners  that  she  took  refuge  in  that  port,  and 
it  is  found  that  she  is  an  enemy  ship  properly  seized  at  Port  Said 
and  handed  over  to  H.M.S.  Warrior  on  October  16  and  ultimately 
brought  to  Alexandria  on  October  17. 

The  Crown  asks  us  for  an  order  for  confiscation,  or  at  least 
an  order  for  detention  with  liberty  to  apply  as  in  The  Chile 
(ante,  p.  1 ;  [1914]  P.  212).  On  behalf  of  the  owners  an  order  for 
detention  and  restoration  at  the  end  of  the  war  without  payment  of 
compensation  is  asked  for.  This  order  is  asked  for  by  the  owners 
on  the  ground  that  articles  1  and  2  of  the  Hague  Convention 
No.  VI.,  of  1907,  apply.  It  is  argued  on  behalf  of  the  Crown 
that  the  Hague  Convention  of  1907  does  not  apply,  as  that 
Convention  is  merely  an  announcement  of  principles  on  which 
it  is  desirable  to  act,  and  that  the  Convention  has  no  binding 
power  over  the  Court  until  it  is  applied  by  the  laws  of  this 
country.  On  behalf  of  the  owners  of  the  vessel  it  is  argued  that 
article  2  of  the  Hague  Convention  is  a  peremptory  order,  and 
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that  if  it  is  necessary  that  the  Convention  should  be  applied  by 
the  law  of  this  land  it  has  been  applied  by  the  decree  of  the 
Ministers  of  the  Egyptian  Government  styled  the  "  Decision  "  of 
August  5,  1914. 

The  first  point  to  decide  is,  Can  this  Court  take  into  con- 
sideration the  Hague  Convention  unless  it  has  been  applied  by 
the  law  of  the  State?  The  Hague  Convention  was  a  treaty 
entered  into  by  several  of  the  Powers,  amongst  others  Great 
Britain,  Germany,  and  Austria.  Wheaton,  in  his  work  on 
International  Law,  states,  "  A  treaty  must  be  considered  imperfect 
in  its  obligations  until  the  national  assent  has  been  given  in  the 
forms  required  by  the  municipal  constitution,"  and  "the  implied 
condition  in  negotiating  with  foreign  Powers  is  that  the  treaties 
concluded  by  the  executive  Government  shall  be  subject  to 
ratification  in  the  manner  prescribed  by  the  fundamental  law  of 
the  state"  (see  Wheaton' s  International  Law,  4th  ed.,  pp.  374, 
375).  In  Walker  v.  Baird  and  another  [1892]  (61  L.  J. 
P.C.  92;  [1892]  A.C.  491)  it  was  laid  down  by  Lord  Herschell, 
sitting  in  the  Judicial  Committee  of  the  Privy  Council,  "that  an 
act  done  by  the  authority  of  the  Crown  for  the  purpose  of 
carrying  out  a  treaty  entered  into  between  the  Crown  and  a 
foreign  Power  would  not  have  the  assent  of  a  court  of  law 
unless  such  treaty  had  received  legislative  sanction."  Also 
Marshall,  C.J.,  in  the  American  case  of  Foster  &  Elam  v. 
Neilson  [1829]  (Scot's  Cases  on  International  Law,  p.  412),  states 
that  "  a  treaty  is  a  contract  between  two  nations,  not  a  legislative 
act,  and  does  not  generally  affect  the  object  to  be  accomplished 
unless  it  is  carried  into  execution  by  the  sovereign  powers  of  the 
respective  parties  to  the  instrument." 

The  question  is,  Are  we  sitting  here  in  Prize  Court  bound  by 
these  very  weighty  decisions?  If  we  are,  it  appears  to  me  that 
we  should  be  compelled  to  find  that  the  Hague  Convention  does 
not  apply.  Pitt  Cobbett,  in  his  Cases  on  International  Law, 
vol.  ii.  (3rd  ed.),  p.  192,  commenting  on  Prize  Courts,  states  that 
such  Courts  are  "  only  national  Courts,  for  the  reason  that  they 
are  established  and  regulated  by  the  sovereign  authority  of  the 
country  in  which  they  sit,  and  must  ultimately  take  their  law  from 
it,  even  though  that  law  may  not  conform  to  the  law  of  nations." 
"  Although  they  will  perhaps  even  more  than  other  Courts  seek  to 
put  such  a  construction  on  municipal  rules  as  will  bring  them  into 
conformity  with  the  admitted  usage  of  nations." 
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But  I  am  of  opinion  that  we  are  entitled  to  go  further  than 
that.  By  the  Order  in  Council  and  the  Commission  appointing  us 
to  sit  in  prize  in  this  Court,  we  are  commissioned  to  hear  and 
determine  according  to  the  Law  of  Nations.  It  we  had  been 
sitting  solely  for  the  purpose  of  administering  the  municipal  law 
of  this  land  I  should  have  had  grave  doubts  as  to  the  application 
of  the  Hague  Convention ;  but  as  we  are  sitting  to  administer  the 
Law  of  Nations,  or  International  Law,  the  question  becomes  a 
comparatively  simple  one. 

British  law  may  be  said  to  have  always  recognised  Inter- 
national Law  as  a  certain  collection  of  certain  rules  which  have 
become  binding  on  States,  either  by  immemorial  usage  or  by 
virtue  of  agreement.  And  when  once  a  rule  of  law  is  shewn  to 
have  received  the  assent  of  civilised  States  it  will  be  deemed  to 
have  received  also  the  assent  of  thie  British  Courts,  and  will  be 
applied  by  Courts  sitting  in  any  capacity  which  necessitates  the 
straying  from  the  ordinary  paths  of  municipal  laws  to  the  fields 
of  the  Law  of  Nations. 

There  is  no  doubt  that  the  Hague  Convention  has  received 
such  assent  from  the  chief  civilised  States  of  Europe,  and  that  it 
is  an  International  Law  promulgated  by  virtue  of  agreement  of 
such  States;  therefore  I  have  no  hesitation  in  coming  to  the 
conclusion  that  we  are  bound  in  this  case  to  take  into  considera- 
tion the  first  paragraph  of  article  2  of  the  Hague  Convention 
No.  VI.  of  1907,  and  that  consequently  she  "may  not  be 
confiscated." 

So  far,  and  I  am  glad  to  say  on  the  important  points  in  our 
judgment,  I  am  in  agreement  with  the  Honourable  President  of 
this  Court;  but  I  regret  to  say  that  on  a  minor  point — namely, 
in  the  form  that  the  order  of  this  Court  should  take,  I  do  to  a 
certain  extent  differ  from  his  view.  But,  as  the  senior  member 
of  this  Court,  the  President's  order  will  prevail  and  will  be  the 
order  of  the  Court  in  this  matter. 

As  I  do  differ  from  the  form  of  order  made,  it  is  as  well, 
perhaps,  for  me  to  give  my  reasons.  The  form  which  I  consider 
our  order  should  take  in  this  matter  is  an  order  for  detention 
with  liberty  to  apply — in  fact,  the  order  in  The  Chile  (ante,  p.  1 ; 
[1914]  P.  212)^and  for  the  following  reasons : 

Although  we  are  sitting  in  this  Court  for  the  purpose  of 
listening  to  evidence  concerning  certain  facts  and  law,  and  to 
arguments  on  such  facts  and  law,  I  cannot  think  that  we  are 
p. CO.  9 
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bound  to  shut  our  minds  to  certain  reports  and  charges  with 
regard  to  the  breaking  of  treaties  and  conventions  that  are  cog- 
nisant to  the  whole  world.  And  it  would  be  idle  to  pretend 
that  at  the  present  moment  there  are  not  grave  charges  being 
made  against  the  German  nation  of  having  broken  article  after 
article  of  the  Hague  Conventions.  These  reports  and  charges 
may  have  no  foundation,  but,  nevertheless,  at  the  present  moment 
they  have  never  been  adjudicated  upon,  and  one  can  express  no 
opinion  on  their  truth  or  otherwise.  It  may  be  said  that  because 
one  party  to  a  contract  breaks  that  contract  it  does  not  free 
the  other  party.  That  may  be  so  in  the  ordinary  case  of  law  or 
affairs  of  life,  but  in  the  laws  of  nations  connected  with  warfare 
the  rule  of  reprisals  has  always  been  recognised. 

I  have  therefore  come  to  the  conclusion  that  the  order  we 
should  make  in  this  case  is  one  for  detention  only,  with  liberty 
to  apply,  and  to  reserve  for  some  future  occasion,  when  many 
questions  which  are  now  in  so  much  doubt  shall  have  been 
settled,  for  a  final  order  in  this  case.^ 

(1)  See  note,  ante,  p.  122. 


[in  H.B.M.  prize  court  for  EGYPT.] 

(Sitting  at  Alexandria.) 

Cator,  p.,  and  Grain,  J.     Feb.  3,  1915. 

THE  MARQUIS  BACQUEHEM. 

Enemy  Ship— Ignorance  of  Hostilities— Boarding  at  Sea- 
Permission  to  Continue  Voyage  — Subsequent  Seizure  in 
Belligerent  Port— Days  of  Grace— Duty  of  Prize  Court  to  Act 
Equitably— Hague  Conference,  1907,  Convention  VI.  arts.  2 
and  3. 

An  enemy  vessel,  after  being  stopped  at  sea  by  a  British 
cruiser  and  told  of  the  outbreak  of  hostilities,  was  permitted  to 
continue  her  lioyage,  and  thinking  that  it  was  a  neutral  port  she 
went  into  the  Port  of  Suez,  where  she  was  detained  and  subse- 
quently taken  to  sea  and  handed  over  by  the  Egyptian  authorities 
to  another  British  warship  .--Held,  that  although  the  vessel  could 
not  claim  any  right  under  arlicle2  of  Convention  VI.  of  the  Hague 
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Conference,  1907,  a  British  Prize  Court  should  give  effect  to  the 
object  of  the  Conventions,  and  should  interpret  the  rules  of 
International  Law  in  a  broad  spirit;  and  since  the  vessel  had 
derived  her  information  from  a  British  cruiser,  which  had  allowed 
her  to  proceed,  she  could  not  be  confiscated,  but  merely  detained 
and  restored  to  her  owners  at  the  end  of  the  war. 

Action  for  the  condemnation  of  the  Austrian-Lloyd  steamship 
Marquis  Bacquehem  as  prize. 

On  August  17,  1914,  in  the  course  of  her  voyage  from 
Karachi  to  Trieste,  the  Marquis  Bacquehem,  a  vessel  of 
4,412  tons  gross,  was  stopped  in  the  Red  Sea  by  H.M.S.  Duke 
of  Edinburgh  and  informed  that  a  state  of  war  existed  between 
Great  Britain  and  Austria,  but  was  allowed  to  continue  her 
voyage.  She  then  entered  the  Port  of  Suez,  apparently  in  the 
belief  that  it  was  a  neutral  port.  As  a  precautionary  measure 
for  the  safety  of  the  Canal,  part  of  her  machinery  was  removed 
to  prevent  her  proceeding,  and  on  October  27  she  was  taken 
out  to  sea  by  the  Egyptian  authorities,  handed  over  to 
H.M.S.  Mosquito,  and  eventually  brought  to  Alexandria. 

Arthur  Preston  (H.M.  Procurator-General),  for  the  Grown, 
asked  for  an  order  of  condemnation. 

C.  M.  Halford,  for  the  claimants,  the  Austrian  shipowners, 
submitted  that  the  vessel  should  be  restored  to  her  owners. 

The  arguments  appear  in  the  judgments. 

Gator,  P. — This  is  a  somewhat  peculiar  case,  but  except 
in  one  particular  presents  no  aspect  of  special  difficulty.  The 
Marquis  Bacquehem,  of  the  Port  of  Trieste,  is  an  Austrian-Lloyd 
steamer  of  4,412  tons  gross,  not  provided  with  wireless  tele- 
graphy. According  to  her  log  she  left  Karachi  on  August  4, 
1914,  bound  for  Trieste.  We  were  told  that  she  was  originally 
bound  for  Venice  and  Trieste,  but  at  the  last  moment  received 
orders  to  go  direct  to  Trieste  and  drop  her  passengers  at  Suez. 
According  to  her  log  the  master  was  ordered  ,to  go  straight  to 
Suez,  without  touching  at  Aden,  and  there  to  discharge  his 
Aden  cargo.  Nothing  is  said  about  passengers,  and  the  Marshal 
informs  me  that  the  ship  is  not  constructed  for  passenger  traffic. 
I  may  mention  here  that  I  have  discovered  in  the  ship's 
log  a  very  suggestive  memorandum,  which  does  not  figure  in 
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the  summary,  and  seems  to  have  escaped  the  Procurator's  eye. 
It  is  written  in  Italian  like  the  rest  of  the  log,  but  appears  in 
a  loose  sheet  of  paper  between  the  pages  of  the  log  for  the 
date  August  12-13,  and  is  to  the  following  effect: 

"  12/13  August,  19l'4.  We  navigate  at  the  same  speed.  At 
8.30  Ras  Marshay  was  sighted.  As  by  approaching  Aden  we 
might  meet  the  "  natanti ' "  (a  word  which  may  perhaps  mean 
divers)  "  and  in  order  not  to  be  seen,  we  navigate  without  lights, 
this  all  the  more  as  we  had  seen  some  searchlights  from  the 
direction  of  the  harbour." 

"  13th  August.  At  night  we  navigate  without  lights  towards 
the  Straits  of  Perim  keeping  our  steamer  out  of  the  way  in 
order  to  avoid  encounters." 

Nothing  of  importance  turns  upon  this  memorandum,  but  it 
has  some  significance  in  view  of  Mr.  Halford's  claim  that  the 
Marquis  Bacquehem  was  prosecuting  her  voyage  in  complete 
ignorance  of  war  and  prepared  to  continue  her  journey  all  the 
way  to  Trieste.  On  August  17  the  ship  was  stopped  in  the 
Red  Sea  by  H.M.S.  Duke  of  Edinburgh  and  boarded  by  an 
officer,  who  made  the  following  entry  in  the  ship's  log : 

"  Boarded  s.s.  Marquis  Bacquehem  in  lat.  22.25  N. 
long.  37.8  E.  and  informed  Captain  that  a  state  of  war  exists, 
between  England  and  Austria.  Being  within  the  period  of 
grace,  allowed  ship  to  proceed  on  her  voyage. 

"  (sgd.)  etc. 

"H.M.S.  Duke  of  Edinburgh, 
"Commanded  by,  etc." 

On  what  instructions  this  entry  was  made  we  do  not  know. 
It  seems  to  have  been  written  under  a  misapprehension.  The 
ship  had  left  her  last  British  port  before  the  war  broke  out, 
so  that  no  question  of  days  of  grace  could  arise.  To  put  her  in 
the  most  favourable  position,  she  was  an  enemy  ship  met  on 
the  high  seas  without  knowledge  of  the  war,  and  consequently 
under  article  3  of  the  Sixth  Hague  Convention  entitled  to  be 
detained  instead  of  confiscated,  and  the  captain  of  the  Duke  of 
Edinburgh  ought,  I  think,  to  have  seized  the  ship  and  taken 
her  before  a  Prize  Court  for  condemnation. 

On  August  20  she  reached  Suez,  and  the  captain  of  the  port, 
acting  under  general  orders  to  prevent  enemy  ships  entering 
the  Canal,  removed  certain  parts  of  the  machinery  so  as  to 
disable  her  from  proceeding.     This,  according  to  the  evidence  of 
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Captain  Trelawny,  was  done  as  a  precautionary  measure  for 
the  protection  of  the  Canal.  From  this  date  until  October  27 
the  Marquis  Bacquehem  lay  in  Suez  Roads,  when  she  was  taken 
into  the  Gulf  of  Suez  by  the  Egyptian  authorities  and  handed 
over  to  H.M.S.  Mosquito,  just  as  the  Gutenfels  and  other  ships 
in  Port  Said  were  handed  over  to  the  Warrior.  She  was 
subsequently  taken  through  the  Canal  and  brought  to  Alexandria. 
Although  the  allegation  that  the  ship  had  received  a  safe 
conduct  is  not  true,  we  are  none  the  less  asked  to  decree  her 
restoration  on  the  ground  that  she  was  not  permitted  to  pass 
through  the  Canal.  I  cannot  see  that  this  fact  affects  the  case. 
I  greatly  doubt  if  she  ever  intended  to  proceed  beyond  Suez, 
but  even  had  that  been  her  intention  her  position  would  not 
be  bettered.  I  doubt  if  a  Prize  Court  can  ever  take  cognizance 
of  an  infraction  of  the  Canal  Convention.  A  complaint  on  that 
ground  must,  I  think,  be  left  to  diplomatic  action.  But  however 
that  may  be,  and  I  do  not  decide  the  point,  there  can  be  no 
doubt  that  the  military  authorities  were  entitled  to  take  such 
precautionary  measures  for  the  safety  of  the  Canal  as  they 
might  think  fit.  In  the  exercise  of  their  discretion  they  put  it 
out  of  the  power  of  the  Marquis  Bacquehem  to  proceed,  and 
it  is  certainly  no  part  of  our  duty  to  enquire  whether  the 
circumstances  warranted  this  exercise  of  their  discretion  or  no. 

The  case  is  not  distinguishable  from  those  of  The  Gutenfels 
(ante,  p.  102),  and  The  Barenfels  (ante,  p.  122),  except  in  one 
curious  particular.  Article  1  of  the  Sixth  Hague  Convention 
draws  a  distinction  between  ships  which  enter  an  enemy  port 
with,  and  those  which  enter  without,  knowledge  of  the  outbreak 
of  hostilities.  It  is  plain  that  the  Marquis  Bacquehem  had  notice 
of  the  war  in  the  course  of  her  voyage.  On  hearing  the  news 
she  might  have  shaped  her  course  for  a  neutral  harbour  in  the 
Red  Sea,  yet  she  preferred  to  go  on  to  Suez,  and  as  she  entered 
that  port  with  knowledge  of  the  war,  she  could  not  in  strictness 
claim  any  benefit  under  article  2. 

If  the  news  had  reached  her  through  any  source  but  that  of 
a  British  man-of-war,  I  apprehend  that  we  should  have  no 
option  but  to  condemn  her  to  confiscation.  That  would  have 
been  her  fate  under  the  old  law,  and  she  can  only  escape 
by  bringing  her  case  within  the  exceptions  specified  in  the 
Hague  Convention,  and  when  the  language  of  the  Convention 
is  clear  we  must  abide  by  it.     For  although  I  have  every  wish 
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to   construe  its   articles   in   a   liberal   spirit,    the    Court   cannot 
modify  or  add  to  them. 

It  is  suggested  that  it  would  be  unjust  to  make  the  ship 
suffer  for  what  appears  to  be  the  mistake  of  a  British  naval 
officer;  but  that  is  a  mis-statement  of  the  position.  All  that 
happened  is  that  the  Marquis  Bacquehem  gained  a  chance  of 
escape  which  she  had  no  right  to  expect.  Days  of  grace  are 
intended  to  afiord  opportunity  for  an  enemy  ship  to  reach  her 
own  or  a  neutral  port,  and  if  after  notice  she  prefers  to  enter 
the  lion's  den  she  has  but  herself  to  blame  if  she  be  devoured. 
It  is  probable  that  she  went  to  Suez  in  the  belief  that  it  would 
be  treated  as  a  neutral  port.  This  may  be  presumed  from  the 
entries  in  her  log,  which  I  prefer  as  evidence  to  the  affidavit 
of  the  master.  We  know  that  she  had  no  immediate  intention 
of  passing  through  the  Canal,  as  she  had  first  to  discharge  her 
Aden  cargo.  I  cannot  find  that  she  ever  made  any  demand  for 
a  passage,  and  according  to  the  entry  in  the  log  on  October  26 
the  master  protested  vehemently  at  his  ship  being  expelled  from 
what  he  calls  neutral  waters.  But  we  have  already  decided  that 
the  Canal  ports,  as  ports,  are  not  neutral  (vide  The  Gutenfels, 
(ante,  p.  102),  and  in  this  respect  the  Marquis  Bacquehem  has 
no  greater  claim  to  immunity  from  seizure  than  any  other  enemy 
ship.  On  that  point  I  have  no  doubt,  but  I  find  it  hard  to 
decide  whether  we  should  confiscate  the  ship  or  only  order  her 
detention.  For  although  it  is  true  that  after  being  warned  the 
Marquis  Bacquehem  might  have  run  for  a  neutral  port,  it 
certainly  does  seem  hard  that  she  should  be  in  a  worse  plight 
because  the  Duke  of  Edinburgh  allowed  her  to  proceed  instead 
of  taking  her  before  a  Prize  Court,  especially  as  this  permission 
seems  to  have  been  given  in  the  belief  that  the  ship  was  entitled 
to  consideration  in  consequence  of  her  ignorance  that  war  had 
broken  out.  Moreover,  no  stipulation  was  made  that  she  should 
go  to  a  neutral  port,  and  she  may  have  been  encouraged  in 
the  belief  that  she  could  enter  Suez  in  security.  On  the  whole, 
I  think  that  we  should  only  order  detention.  A  Prize  Court 
is  peculiarly  the  guardian  of  its  nation's  honour,  and  foreign 
countries  will  cite  its  decisions  as  indicating  the  temper  of  its 
people.  An  English  Prize  Court  should  certainly  interpret  the 
rules  of  International  Law  in  a  broad  spirit  rather  than  a 
narrow  one.  England  has  accepted  the  principles  of  the 
Hague  Conventions,  and  the  whole  aim  of  these  Conventions  is 
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to  ameliorate  the  sufferings  and  losses  of  individuals.  It  is 
our  duty  to  give  effect  to  that  intention;  and  as  a  ship  brought 
before  a  Prize  Court  by  the  Crown  may  in  some  sense  be 
compared  to  an  accused  person,  I  think  the  Marquis  Bacquehem 
should  benefit  by  any  doubt  that  may  exist  in  the  mind  of  the 
Judge. 

There  will  be  an  order  for  detention  during  the  war,  and 
restoration  to  her  owners  at  its  conclusion. 

Grain,  J. — The  circumstances  of  this  case,  except  for  the 
incident  which  happened  on  August  17— namely,  the  meeting 
with  H.M.S.  Duke  of  Edinburgh — in  no  way  differ  from  the 
other  cases  of  capture  in  the  ports  of  Egypt  which  have  already 
been  adjudicated  upon.  It  has  been  urged  on  behalf  of  the 
owners  that  the  entry  in  the  log  which  was  made  on  August  17 
by  the  naval  officer  of  H.M.S.  Duke  of  Edinburgh  was  a  licence 
of  safe  conduct,  and  freed  her  from  capture. 

I  cannot  agree  with  that  suggestion.  It  appears  to  me  that 
H.M.S.  Duke  of  Edinburgh,  under  a  misapprehension,  neglected 
to  capture  the  Marquis  Bacquehem  when  she  had  the  right  to 
do  so,  and  merely  allowed  her  to  proceed.  This  action  on 
her  part  in  no  way  prevented  her  capture  by  any  other 
ship  or  authority  who  were  not  labouring  under  this  misappre- 
hension. 

The  point  which  remains  is,  Are  we  in  consequence  of  this 
incident  to  consider  that  this  vessel  has  lost  the  relief  granted 
under  the  Hague  Convention?  That  is  to  say,  does  she  become 
a  vessel  entering  port  with  knowledge  of  war  on  account  of 
the  knowledge  which  she  has  received  from  H.M.S.  Duke  of 
Edinburgh!  I  am  of  opinion  it  would  not  be  just  to  take 
advantage  of  this  incident  to  make  out  a  case  of  confiscation 
against  her. 

Therefore  I  agree  with,  and  am  prepared  to  concur  with, 
the  judgment  of  the  President  in  this  case.  I  should  have 
preferred  an  order  for  detention  with  liberty  to  apply,  but  do 
not  press  it  to  the  extent  that  I  did  in  The  Barenfels  {ante, 
p.  122),  as  I  consider  the  circumstances  in  the  matter  now  before 
me  are  somewhat  different  from  the  facts  in  that  case.' 

(1)  See  note,  ante,  p.  122. 
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[admiralty,    in  prize.] 
Sir  Samuel  Evans  (The  President).     Sept.  4,  1914. 

THE  PERKEO. 

Enemy  Ship— Capture  at  Sea— Ignorance  of  Outbreak  of  War 
—Hague  Conference,  1907,  Convention  VI.  art.  3. 

Apart  from  international  convention,  enemy  merchant  ships 
captured  on  the  high  seas  in  ignorance  of  the  outbreak  of 
hostilities  are  liable  to  condemnation.  Article  3  of  Convention  VI. 
of  the  Hague  Conference,  1907,  which  provides  for  the  detention, 
instead  of  confiscation,  of  enemy  vessels  which  left  their  last  port 
of  departure  before  the  commencement  of  war  and  are  encountered 
on  the  high  seas  while  still  ignorant  of  the  outbreak  of  war,  has 
no  application  to  German  vessels,  the  German  Empire,  when 
signing  the  Convention,  having  refused  its  assent  to  this  article. 

Claim  for  condemnation  of  ship  as  prize. 

On  August  5,  1914,  the  day  after  a  state  of  war  existed  between 
Great  Britain  and  Germany,  the  Perkeo,  a  steel  four-masted 
barque  of  3,765  tons,  flying  the  German  flag,  was  captured  off 
Dover  by  H.M.S.  Zulu,  and  brought  into  port  as  prize.  The 
Perkeo  had  sailed  from  New  York  for  Hamburg  in  ballast  on 
July  14,  and  it  was  admitted  that  her  master  was  in  ignorance  of  the 
outbreak  of  hostilities.  The  certificate  given  by  the  German  Consul 
ait  New  York  stated  that  the  Perkeo  was  a  German  ship,  and  her 
papers  shewed  that  she  was  formerly  the  British  barque  Brilliant, 
which  had  been  transferred  to  the  German  flag  shortly  before  the 
outbreak  of  war. 

The  Attorney-General  {Sir  John  Simon,  K.C.),  Aspinall,  K.C., 
and  Ricketts,  for  the  Procurator-General. — The  Perkeo,  being 
an  enemy  vessel  captured  at  sea,  by  International  Law  is  liable  to 
condemnation.  The  only  exception  to  the  rule  is  that  contained 
in  article  3,  Convention  VI.  of  the  Hague  Conference,  1907,  which 
provides  that  "  enemy  merchant  ships  which  left  their  last  port  of 
departure  before  the  commencement  of  the  war,  and  are  encoun- 
tered on  the  high  seas  while  still  ignorant  of  the  outbreak  of 
hostilities,  may  not  be  confiscated.     They  are  merely  liable  to  be 
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detained  on  condition  that  they  are  restored  after  the  war  without 
payment  of  compensation  .  .  ."  Germany  signed  this  Conven- 
tion, but  reserved  article  3 ;  therefore  paragraph  10  of  the  Order 
in  Council  of  August  4,  1914,  as  to  reciprocal  treatment  for  enemy 
vessels  has  no  application  to  German  vessels  captured  at  sea,  and 
the  ship  is  lawful  prize. 

An  appearance  had  been  entered  on  behalf  of  the  owners  of 
the  Perkeo  and  an  affidavit  filed,  but  it  was  quite  insufficient  to 
shew  any  ground  which  would  entitle  them  to  be  heard. 

Sir  Samuel  Evans  (The  President). — From  the  evidence  it  is 
quite  clear  that  the  Perkeo  was  a  German  ship  transferred  from 
the  British  to  the  German  flag  on  July  14,  1914.  She  was  also 
under  the  command  of  a  German  citizen  when  captured.  She  is 
the  type  of  ship  referred  to  in  article  3  of  Convention  VI.  of  the 
Hague  Conference,  1907 ;  but  the  exception  therein  provided  does 
not  arise  at  all,  because  the  German  Empire  refused  to  be 
bound  by  article  3.  The  right  of  capture  therefore  exists  in  this 
case,  and  there  will  be  an  order  for  the  condemnation  of  the  ship 
and  for  her  appraisement  and  sale. 


Solicitor — Treasury  Solicitor. 
IBeported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     Nov.  2,  23,  1914. 

THE   MIRAMICHI. 

Cargo — Contract  of  Sale  C.i.f. — Shipment  during  Peace- 
War  Supervening  on  Voyage — Seizure  as  Prize — Refusal  of 
Documents — Test  for  Condemnation — Passing  of  Property  or 
Loss  by  Seizure — Cargo  in  British  Vessel  not  Excused. 

When  goods  are  contracted  to  be  sold,  and  are  shipped 
without  any  anticipation  of  imminent  war,  and  are  taken  as 
prize  after  war  has  supervened,  the  cardinal  principle  is  that  they 
are  not  subject  to  condemnation  unless  under  the  contract  the 
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property  in  the  goods  has  at  the  time  of  seizure  passed  to  the 
enemy. 

Enemy  cargo,  shipped  without  any  anticipation  of  imminent 
war,  and  taken  as  prize  in  port  or  at  sea  after  war  has  super- 
vened, does  not  escape  condemnation  because  it  is  in  a  British 
vessel. 

Before  any  anticipation  of  imminent  war  sellers  made  a  c.i.f. 
contract  of  sale  of  wheat  to  buyers,  and  in  fulfilment  of  the 
contract  sub-contracted  with  a  merchant  to  buy  wheat  shipped 
by  him,  and  received  from  him  the  bill  of  lading  for  it,  which 
was  indorsed  -generally.  War  supervened  during  the  voyage. 
The  sellers  were  neutrals,  and  the  port  of  destination  was 
neutral,  but  the  buyers  to  whom  the  goods  were  to  be  delivered 
at  the  port  of  destination  were  enemies  in  the  enemy  country. 
The  sellers'  bankers,  who  were  neutrals,  had  discounted  the  bill 
of  exchange  drawn  by  the  sellers  on  the  buyers,  and  had 
forwarded  it  and  the  bill  of  exchange  and  the  certificates  of 
insurance  to  a  bank  in  the  enemy  country  for  tender  of  the  latter 
documents  against  acceptance  of  the  bill  of  exchange.  The  vessel 
was  British,  and  was  diverted  to  a  British  port,  where  the  wheat 
was  seized  by  the  Crown  as  prize.  Shortly  after  the  seizure  the 
enemy  buyers  in  the  enemy  country  refused  to  take  up  the 
documents.  The  sellers  claimed  the  wheat  as  their  property. 
It  was  contended  for  the  Crown  that  the  test  for  condemnation 
was  whether  the  enemy  or  the  neutral  would  suffer  the  loss  if 
the  wheat  was  condemned,  and  that,  as  the  sellers  had  a  right 
of  payment  against  the  buyers  and  had  only  a  jus  disponendi  as 
holders  of  a  bill  of  lading  not  indorsed  to  them,  they  could  not 
recover  the  wheat : — Held,  disallowing  the  contention  of  the 
Crown,  that  as  the  goods  were  shipped  without  any  anticipation 
of  imminent  war  the  test  for  condemnation  was  as  to  whether 
the  property  in  the  wheat  had  at  the  time  of  seizure  passed  to 
the  enemy,  and  that  as  it  had  not  at  that  time  passed  to  the  buyers, 
and  would  not  so  pass  until  they  took  up  the  documents,  the 
wheat  remained  the  property  of  the  sellers,  and  must  be  restored 
to  them. 

Cause  for  condemnation  of  cargo  as  prize. 
The  claimants  were  Muir  &  Co.,  merchants,  of  New  York, 
U.S.A.,   and  the   Guaranty   Trust  Co.   of  New  York,  bankers. 
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claiming  as  neutrals  in  respect  of  16,000  bushels  of  wheat  carried 
on  board  the  British  steamship  Miramichi  and  seized  as  prize 
in  port,  as  was  agreed  during  the  trial,  at  Eastham,  in  the 
Manchester  Ship  Canal. 

The  facts,  as  stated  in  the  judgment,  were  as  follows: 

"  The  subject-matter  of  the  claim  in  ihis  case  is  a  part  cargo 
of  16,000  bushels  of  wheat  carried  on  the  steamship  Miramichi, 
which  was  seized  or  captured  as  enemy  property  on  September  1, 
1914,  in  the  circumstances  hereinafter  mentioned. 

"  The  steamship  Miramichi  was  a  British  ship.  The  cargo 
of  wheat  to  which  the  claim  relates  was  shipped  at  Galveston, 
Texas,  and  was  stowed,  with  other  wheat,  in  holds  1,  4,  and  6 
of  the  vessel.  It  was  shipped  in  July,  1914,  before  the  com- 
mencement of  the  war,  and  without  any  anticipation  of  war. 
It  was  destined  for  the  port  of  Rotterdam,  and  was  intended  to 
be  delivered,  as  to  part  to  George  Fries  &  Co.,  of  Colmar " 
'  (in  Germany),  "  as  purchasers  of  8,000  bushels,  and  as  to  the 
other  part  to  Gebrvlder  Zimmern  &  Co.,  of  Mannheim,  as  pur- 
chasers of  8,000  bushels.  Both  these  firms  were  German  firms, 
and  at  the  time  of  seizure  or  capture  of  the  cargo  were  enemy 
subjects. 

"  The  two  transactions  were  separate,  but  there  is  no 
distinction  in  substance,  or  from  the  legal  aspect,  between  the 
two.  It  will  therefore  be  sufficient  to  deal  in  this  judgment  with 
one  of  the  cases;  and  I  will  take  the  first — namely,  the  case  of 
the  sale  by  Muir  &  Co.  to  Fries  &  Co. 

"  The  cargo  of  wheat  destined  for  Fries  &  Co.  was,  as  I  have 
said,  laden  on  board  the  British  steamship  Miramichi.  On  her 
voyage  towards  Rotterdam  her  owners  by  telegraph  directed  the 
vessel  to  proceed  to  Queenstown  for  orders  by  reason  of  the 
outbreak  of  war.  At  Queenstown  the  owners  communicated 
with  the  British  Admiralty,  and  asked  their  instructions  as  to 
whether  the  steamship  could  proceed  to  Rotterdam,  as  the  cargo 
was  destined  for  German  merchants.  Permission  to  proceed  to 
Rotterdam  was  refused,  and  accordingly  the  vessel  proceeded  to 
the  port  of  Eastham,  in  the  Manchester  Ship  Canal,  as  the  best 
port  for  the  disposal  of  the  cargo. 

"A  question  might  have  arisen  as  to  whether  the  cargo  was 
captured  at  sea,  or  seized  in  port.  But  that  makes  no  material 
difference  in  this  case;  and  it  is  agreed  that  the  cargo  was 
seized  in  the  port  of  Eastham. 
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"The  seizure  was  on  September  1,  1914.  The  Crown  claims 
the  cargo  as  prize  or  as  droits  of  Admiralty.  The  claimants, 
on  the  other  hand,  contend  that  the  cargo  was  not  subject  to 
seizure,  as  it  did  not  belong  to  enemy  subjects,  but  to  them- 
selves as  neutrals,  being  citizens  of  the  United  States  of  America." 

Nov.  2,  1914. — The  Attorney-General  (Sir  John  Simon,  K.C.) 
and  R.  A.  Wright,  for  the  Procurator-General. — Each  of  the 
German  firms  which  bought  8,000  bushels  is  the  owner  of  that 
parcel.  The  test  question  as  to  the  condemnation  of  cargo  as 
enemy  property  is :  "  On  whom  was  the  risk  at  the  moment  of 
capture?"— The  Packet  de  Bilboa  [1799']  (2  C.  Rob.  133,  135, 
136;  1  Eng.  P.O.  209,  211).  This  was  a  c.i.f.  contract.  The 
sellers,  the  claimants,  had  a  jus  disponendi,  and  to  that  extent 
had  a  special  property  in  the  cargo ;  but  they  had  not  the  general 
property,  and  it  was  not  being  carried  at  their  risk.  The  sellers 
had  a  right  to  payment  on  tender  of  the  documents,  and  could 
sue  the  buyers  in  respect  of  it,  because  the  duty  of  the  sellers 
was  only  to  insure  the  goods  for  the  buyers,  and  when  shipped 
they  were  at  the  risk  of  the  buyers — cp.  Biddell  Brothers  v. 
E.  Clemens  Horst  Co.  [1911]  (80  L.  J.  K.B.  584;  81  L.  J. 
K.B.  42;  [1911]  1  K.B.  214,  934)  and  Mirabita  v.  Imperial 
Ottoman  Bank  [1878]  (47  L.  J.  Ex.  418;  3  Ex.  D.  164).  Goods 
shipped  by  a  neutral  and  consigned  to  a  hostile  port  to  become 
the  property  of  an  enemy  on  arrival  are  subject  to  condemnation 
if  captured  in  transitu— The  Sally  [1795]  (3  C.  Rob.  300n.; 
1  Eng.  P.O.  28).  Otherwise,  with  bills  of  lading  to  order, 
enemy  consignees  could  refuse  to  take  up  the  documents,  even 
if  they  had  paid  for  the  goods,  and  could  send  the  documents 
back  to  neutral  shippers  for  them  to  claim  release  of  the  goods 
as  neutral  property— see  also  The  Atlas  [1801]  (3  C.  Rob.  300). 

Leslie  Scott,  K.C,  and  R.  H.  Balloch,  for  the  claimants.— 
The  right  test  as  to  whether  goods  are  to  be  condemned  is.  In 
whom  did  the  property  vest  at  the  time  of  capture?  If  a  neutral 
shipper  owns  them  they  go  free,  but  if  the  property  in  them 
has  passed  to  an  enemy  consignee  they  are  confiscable— The 
Cousine  Marianne  [1810]  (Edw.  426;  2  Eng.  P.O.  85);  cp. 
The  Ida  [185^]  (Spinks,  26;  2  Eng.  P.C.  268).  The  question  is 
as  to  the  beneficial  ownership  of  the  goods.  The  Prize  Court 
enquires  in  whom  is  the  property  vested,  and  not  merely  as  to 
what  is  called  a  legal  title  at  common  law— The  Abo   [185^] 


THE   MIBAMICHI.  141 

(Spinks,  42,  46;  2  Eng.  P.C.  286,  288).  In  the  Prize  Court  the 
property  is  always  considered  to  remain  until  delivery  in  the 
same  character  in  which  it  was  shipped — The  Vrow  Margaretha 
[1799]  (1  C.  Rob.  336,  338;  1  Eng.  P.C.  149,  150).  The  deter- 
mination in  the  Prize  Court  as  to  the  ownership  of  goods 
shipped  before  war  is  imminent,  proceeds  on  common  law 
principles,  and  is  different  from  the  determination  of  the  owner- 
ship of  shipments  made  when  war  is  imminent  or  existing. 
Here  the  common  law  rules  apply.  If  the  goods  are  at  the 
disposal  of  the  seller,  no  property  in  them  passes  to  the  buyer — 
cp.  Ryan  v.  Ridley  &  Co.  [1902]  (8  Com.  Gas.  105)  and  Sale 
of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  19,  rule  5  (2);  see 
also  Shepherd  v.  Harrison  [1871]  (40  L.  J.  Q.B.  148,  154; 
L.  R.  5  H.L.  116,  128)  and  Ogg  v.  Shuter  [1875]  (45  L.  J. 
G.P.  44;  1  CP.  D.  47).  The  sellers  here  have  the  property  in 
the  goods  and  the  possession,  and  have  not  been  paid  for  them. 
If  these  goods  were  condemned,  the  enemy  would  lose  nothing, 
but  the  whole  loss  would  fall  on  innocent  neutrals.  Even  if 
these  goods  were  otherwise  subject  to  condemnation  as  enemy 
goods,  it  has  not  been  the  practice  to  condemn  enemy  goods 
seized  when  shipped  before  war  in  a  British  vessel.  In  The 
Conqueror  [iSOO]  (2  -C.  Rob.  303)  goods  in  such  circumstances 
were  only  condemned  because  of  elaborate  deception.  The 
Declaration  of  Paris,  1856,  did  not  deal  with  this  matter,  because 
it  was  so  clear  that  it  seemed  unnecessary.  It  is  inconceivable 
that  in  the  case  of  goods  in  an  Austrian  "vessel  days  of  grace 
should  be  allowed  for  them  to  depart  to  an  enemy  destination, 
but  that  goods  in  a  British  vessel  under  the  protection  of  the 
British  flag  should  be  condemned. 

[The  Attorney-General  {Sir  John  Simon,  K.C.). — It  is  not  at 
all  clear  that  Convention  VI.  of  the  Hague  Peace  Conference, 
1907,  contemplates  the  departure  of  the  cargo  in  an  enemy  ship 
when  that  ship  is  permitted  to  sail  within  days  of  grace.  From 
article  4  of  Convention  VI.  it  would  seem  that  detention  of  the 
cargo  is  intended.] 

R.  A.  Wright,  in  reply,  cited  Le  Caux  v.  Eden  [1781]  (2  Dougl. 
612),  LiNDO  V.  Rodney  [1782]  (2  Dougl.  612n.),  The  Carlos  F. 
Roses  [1900]  (177  U.S.  655),  and  referred  to  Pratt's  Story,  p.  28. 

Nov.  23. — Sir  Samuel  Evans  (The  President). — The  learned 
Judge  stated  the  facts  as  above  set  out,  and  proceeded :     The 
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contest  between  the  Crown  and  the  claimants  may  be  shortly 
stated  as  follows :  The  contention  of  the  Attorney-General  for 
the  Crown  was  that  the  cargo  at  the  time  of  seizure  was  at  the 
risk  of  subjects  of  the  German  State  then  at  war,  as  purchasers, 
and  therefore  was  subject  to  seizure  on  behalf  of  the  Crown. 
The  contention  of  the  claimants,  on  the  contrary,  was  that  the 
cargo  was  their  property,  and  therefore  could  not  be  lawfully 
seized. 

The  facts  as  to  the  contract  for  sale  and  purchase  of  the 
cargo  must  now  be  stated  in  substance,  but  briefly.  For  the 
details,  the  documents  which  were  in  evidence  can  be  referred  to. 

I  will  premise  that  the  contract,  and  all  material  transactions 
in  relation  to  it  up  to  the  time  of  seizure  of  the  cargo,  were 
entered  into  before  the  war,  and  in  entire  innocence  of  any  antici- 
pation of  war.  In  short,  all  the  transactions  so  far  as  concerned 
the  claimants  were  carried  out  in  times  and  conditions  of  peace. 

The  claimants  were  the  sellers  of  the  goods,  and  their 
bankers  who  discounted  the  bill  of  exchange.  They  have  made 
common  cause,  and  no  distinction  need  be  made  between  them 
in  this  judgment.  I  will  describe  the  claimants,  Muir  &  Co.,  as 
"the  sellers,"  and  Fries  &  Co.,  the  German  merchants,  as  "the 
buyers." 

The  sellers  contracted  to  sell  the  cargo  to  the  buyers  on 
June  25,  1914,  for  shipment  during  the  month  of  July,  1914, 
from  a  port  of  U.S.A.  direct  or  indirect  to  Rotterdam,  at  a  price 
to  include  cost,  freight,  and  insurance;  in  other  words,  the  con- 
tract was  what  is  so  well  known  as  a  c.i.f.  contract.  Payment 
(or  in  the  American  terminology  "reimbursement")  was  to  be 
"by  check  against  documents."  The  sellers  were  to  furnish 
policies  of  insurance  or  certificates  of  insurance  (free  of  war 
risk).  A  clause  of  settlement  of  disputes  in  London  was  included, 
which  shews  (apart  from  anything  else)  that  any  disputes  were 
to  be  determined  according  to  English  law. 

The  sellers  had  bought  the  wheat,  to  enable  them  to  fulfil 
their  contract  with  the  buyers,  from  C.  B.  Fox,  a  grain  merchant 
in  Galveston.  The  wheat  was  shipped  by  Fox  at  Galveston  on 
July  23,  1914.  The  bill  of  lading  was  given  in  favour  of  Fox, 
the  shipper,  and  was  made  out  to  the  order  of  one  Davis,  or 
to  his  or  their  assigns.  It  was  indorsed  generally,  and  in  due 
course  the  sellers  paid  Fox  for  the  wheat  and  obtained  the  bill 
of  lading.     They  did  not  indorse  it  in  favour  of  the  buyers,  and 
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it  remained  a  bill  of  lading  only  indorsed  generally.  The  neces- 
sary insurances  were  effected,  and  the  certificates  of  insurance 
were  obtained  by  the  sellers  on  July  23. 

On  July  28  the  sellers  drew  a  bill  of  exchange  upon  the 
buyers,  and,  according  to  the  slatement  of  the  Attorney-General, 
discounted  it  with  the  bankers  (the  Guaranty  Trust  Co.,  of 
New  York),  who  have  joined  them  as  claimants.  On  the  same 
date  they  deposited  with  the  bankers  the  bill  of  lading  and 
certificates  of  insurance,  to  be  delivered  up  on  payment  by  the 
buyers  through  a  Berlin  bank  of  the  amount  due  on  the  bill  of 
exchange  for  the  cost  and  insurance,  less  the  freight,  which  was 
credited,  as  it  was  to  be  paid  by  the  buyers  on  delivery. 

On  the  same  date  also  the  original  documents  were  forwarded 
to  the  Berlin  bank  for  credit  of  the  New  York  bank  by  the 
steamship  La  Savoie,  which  sailed  from  New  York  on  July  29 
and  arrived  at  Le  Havre  on  August  5;  and  duplicate  documents 
were  forwarded  by  the  steamship  Carmania,  which  sailed  from 
New  York  on  July  29  and  arrived  at  Liverpool  on  August  7. 
The  buyers  were  duly  notified  of  these  matters,  and  an  invoice 
was  forwarded  to  them  by  the  sellers  on  the  same  day  (July  28), 
with  all  the  necessary  particulars  of  the  shipment,  bill  of 
exchange,  and  documents. 

So  far  as  the  buyers  are  concerned,  no  further  information 
was  given  to  the  Court  except  that  the  documents  were  tendered 
to  them,  and  that  on  the  tender  they  refused  to  accept  the  docu- 
ments, or  to  pay  the  sum  due  under  the  bill  of  exchange,  and 
indorsed  on  the  bill  of  lading  as  follows :  "  Refused  on  account 
of  late  production,  nearly  one  month  after  normal  due  date. — 
Colmar,  Sept.  3,  1914. — Geo.  Fries." 

That  reason  was  a  mere  excuse;  the  real  reason,  no  doubt, 
was  that  war  had  broken  out.  The  sellers,  therefore,  or  their 
bankers,  still  hold  the  bill  of  lading,  and  the  bill  of  exchange 
remains  unpaid.     These,  I  think,  are  all  the  material  facts. 

The  question  of  law,  as  I  have  stated,  is,  Was  the  cargo  on 
September  1  subject  to  seizure  or  capture  by  or  on  behalf  of 
the  Crown  as  droits  of  Admiralty  or  as  prize? 

Before  this  question  is  dealt  with,  I  desire  to  point  out,  and 
to  emphasise,  that  nothing  which  I  shall  say  in  this  case  is 
applicable  to  capture  or  seizure  at  sea  or  in  port  of  any  property 
dealt  with  during  the  war,  or  in  anticipation  of  the  war.  Ques- 
tions   relating   to    such    property   are   on   an    entirely    different 


144  THE    MIRAMICHI. 

footing  from  those  relating  to  transactions  initiated  during  the 
happier  times  of  peace.  The  former  are  determined  largely  or 
mainly  upon  considerations  of  the  rights  of  belligerents,  and  of 
attempts  to  defeat  such  rights.  1  will  refrain  from  discussing 
these  matters,  and  will  only  refer  to  such  authorities  as  The  Sally 
(3  C.  Rob.  300n. ;  1  Eng.  P.C.  28),  heard  on  appeal  by  the  Lords 
Commissioners  of  Appeals  in  Prize  in  1795,  The  Packet  de 
BiLBOA  (2  C.  Rob.  133;  1  Eng.  P.C.  209),  and  The  Ariel  [^857] 
(11  Moo.  P.C.  119;  2  Eng.  P.C.  600),  for  the  principles  applicable 
in  the  Prize  Court  during  a  state  of  war. 

In  the  case  now  before  the  Court  there  is  no  place  for  any 
idea  of  an  attempt  to  defeat  the  rights  of  this  country  as  a  belli- 
gerent; and  the  case  has  to  be  determined  in  accordance  with 
the  principles  by  which  rights  of  property  are  ascertained  by 
our  law  in  time  of  peace. 

The  main  contest  was  as  to  the  right  test  to  apply  in  these 
circumstances  for  determining  whether  a  particular  property 
was  subject  to  seizure  or  capture.  Another  point  was  taken, 
and  argued  chiefly  by  junior  counsel  for  the  claimants,  that  in 
any  event  enemy  property  in  a  British  ship  could  not  be  seized 
in  port  -or  captured  at  sea. 

I  will  state  the  contention  and  propositions  submitted  by  the 
learned  Attorney-General  in  his  own  words.  He  said :  "  My 
first  proposition  is  that  the  test  of  the  right  to  capture  and  sale 
is  the  answer  to  the  question.  On  whom  is  the  risk  at  the  moment 
of  capture?  That  is  to  say.  Who  suffers  if  the  goods  are 
captured?  Applying  that  test,  the  American  claimants  here 
would  have  had  a  jus  disponendi,  because  they  are  holding  the 
bill  of  lading,  which  has  not  been  indorsed,  and  therefore  they 
would  have  to  that  extent,  of  course,  a  special  property,  a 
property  interest  in  the  cargo,  but  they  would  not  have  a  general 
property  in  the  cargo ;  still  less  would  they  have  the  risk.  And 
there  is  a  third  proposition,  which  is  really  a  development  of 
the  other  proposition— namely,  the  American  sellers  had  a 
vested  right  of  payment,  whatever  happened  to  the  goods  on 
the  tender  of  the  documents.  And  I  will  add,  as  a  point  for 
my  third  proposition,  that  for  the  purpose  of  determining 
whether  the  cargo  is  good  prize  (which  is  quite  a  separate  ques- 
tion from  the  other),  the  material  question  is  not  the  abstract 
question  of  property,  but  whether  it  is  an  enemy  or  a  neutral 
who  will  suffer  if  the  cargo  is  condemned— on  whom  is  the 
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risk?"  And  summing  it  up,  the  learned  Attorney-General  later 
submitted :  "  If  my  main  proposition  is  right,  in  a  Prize  Court 
one  is  not  concerned  with  these  niceties  about  the  abstract  law 
of  property;  but  the  point  really  is,  at  the  moment  of  capture, 
the  goods  being  on  the  high  seas,  is  it  or  not  open  to  the  con- 
signor to  compel  payment  by  the  consignee?  That  is  the  real 
test.  Then  plainly  I  am  entitled  here  to  the  condemnation  of 
the  goods." 

As  I  have  intimated,  it  was  subsequently  assumed,  and  for 
this  purpose  agreed  by  the  Attorney-General,  that  the  goods 
were  seized  when  afloat  in  port;  but  that  makes  no  material 
difference. 

The  contrary  contention  of  counsel  for  the  claimants  was 
that  "the  true  criterion  to  apply  where  goods  are  shipped  before 
war  is,  Whose  goods  are  they?  In  whom  is  the  property — in 
the  sense  of  a  beneficial  ownership  of  the  goods — vested?  " 
Very  difficult  questions  often  arise  at  law  as  to  when  the  property 
in  goods  carried  by  sea  is  transferred,  or  vests;  and  at  whose 
risk  goods  are  at  a  particular  time,  or  who  suffers  by  their  loss. 
These  are  the  kind  of  questions  which  are  often  brushed  aside 
in  the  Prize  Court  when  the  transactions  in  which  they  are 
involved  take  place  during  war,  or  were  embarked  in  when  war 
was  imminent  or  anticipated.  But  where,  as  in  the  present  case, 
all  the  material  parts  of  the  business  transaction  took  place 
bona  fide  during  peace,  and  it  becomes  necessary  to  decide 
questions  of  property,  1  hold  that  the  law  to  be  applied  is  the 
ordinary  municipal  law  governing  contracts  for  the  sale  and 
purchase  of  goods. 

Where  goods  are  contracted  to  be  sold,  and  are  shipped 
during  peace  without  any  anticipation  of  imminent  war,  and 
are  seized  or  captured  afloat  after  war  has  supervened,  the 
cardinal  principle  is,  in  my  opinion,  that  they  are  not  subject  to 
seizure  or  capture  unless  under  the  contract  the  property  in  the 
goods  has  by  that  time  passed  to  the  enemy.  It  may  be  that 
the  element  of  risk  may  legitimately  enter  into  the  consideration 
of  the  question  whether  the  property  has  passed  or  has  become 
transferred.  But  the  incidence  of  risk  or  loss  is  not  by  any 
means  the  determining  factor  of  property  or  ownership— cp. 
section  20  of  the  Sale  of  Goods  Act,  1893.  The  main  deter- 
mining factor  is  whether,  according  to  the  intention  of  seller  and 
buyer,  the  property  had  passed. 

p. CO.  1^ 
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The  question  which  governs  this  case,  therefore,  is.  Whose 
property  were  the  goods  at  the  time  of  seizure? 

This  principle  is  consonant  with  good  sense  and  with  the  notion 
of  what  is  right  in  commercial  dealings.  It  is  also  in  accordance 
with  the  doctrines  adopted  by  the  eminent  jurists  who  have 
become  authorities  on  the  Law  of  Nations,  and  applied  in  the 
decisions  of  our  Prize  Courts — see,  for  example.  The  Cousine 
Marianne  (Edw.  426;  2  Eng.  P.C.  85),  The  Ida  (Spinks,  26; 
2  Eng.  P.C.  268),  The  Abo  (Spinks,  42;  2  Eng.  P.C.  286), 
The  Vrow  Margaretha  (1  C.  Rob.  336;  I  Eng.  P.C.  149),  and 
The  Ariel  [1857]  (11  Moo.  P.C.  119;  2  Eng.  P.C.  600). 

The  learned  Attorney-General,  by  the  tenor  of  his  argument, 
rendered  it  almost  unnecessary  for  me  to  go  through  the  many 
authorities  dealing  with  the  vesting  or  transfer  of  property  under 
such  a  contract,  or  to  discuss  the  question  whether  tfie  property  in 
this  case  had,  on  September  1,  passed  from  the  sellers  and  become 
vested  in  the  buyers.  He  did  not,  as  I  understood,  argue  that  the 
property  had  passed  to  the  enemy  buyers.  He  admitted  that  the 
neutral  sellers  had  a  jus  disponendi,  because  they  held  the  bill  of 
lading,  which  was  not  indorsed,  although  possibly  he  may  have 
intended  to  qualify  this  admission  by  saying  that  "  therefore  the 
sellers  would  have  to  that  extent  a  special  property  "  in  the  goods. 
But,  at  any  rate,  as  he  did  not  contend  that  by  law  the  property  had 
passed  to  the  buyers,  I  think  it  sufficient  to  deal  very  briefly  with 
the  matter,  and  to  state  my  conclusions  without  elaborating  the 
grounds. 

In  my  opinion,  the  result  of  the  many  decisions  from  Wait  v. 
Baker  [18Jf8]  (17  L.  J.  Ex.  307;  2  Ex.  1)  up  to  Ogg  v.  Shuter 
(45  L.  J.  C.P.  44;  1  C.P.  D.  148)  and  Mirabita  v.  Imperial 
Ottoman  Bank  (47  L.  J.  Ex.  418;  3  Ex.  D.  164),  and  thence 
up  to  the  Sale  of  Goods  Act,  1893;  of  the  provisions  of  the 
Sale  of  Goods  Act,  1893,  itself,  following  closely  on  these 
matters  the  judgment  of  Lord  Justice  Cotton  in  Mirabita  v. 
Imperial  Ottoman  Bank  (47  L.  J.  Ex.  418;  3  Ex.  D.  164); 
and  of  the  decisions  subsequent  to  the  Act — for  example, 
DuPONT  V.  British  South  Africa  Co.  [1901]  (18  Times 
L.  R.  24),  Ryan  v.  Ridley  &  Co.  (8  Com.  Cas.  105),  and  Biddell 
Brothers  v.  E.  Clemens  Horst  Co.  (80  L.  J.  K.B.  584;  81  L.  J. 
K.B.  42;  [1911]  1  K.B.  214  and  934),— is  that  in  the  circumstances 
of  the  present  case  the  goods  had  not,  at  the  time  of  seizure,  passed 
to  the  buyers ;  but  that  the  sellers  had  reserved  a  right  of  disposal 
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or  a  jus  disponendi  over  them,  and  that  the  goods  still  remained 
their  property,  and  would  so  remain  until  the  shipping  documents 
had  been  tendered  to  and  taken  over  by  the  buyers,  and  the  bill 
of  exchange  for  the  price  had  been  paid. 

It  follows  that  the  goods  seized  were  the  property  of  the 
American  claimants,  and  were  not  subject  to  seizure.  The  Court 
decrees  accordingly,  and  orders  the  goods  to  be  released  to  the 
claimants. 

The  other  point  referred  to  remains,  and  as  it  was  argued  and 
has  been  foreshadowed  in  other  cases,  I  will  deal  with  it,  although, 
in. view  of  the  decision  just  given,  it  becomes  immaterial. 

It  was  that,  as  the  cargo  was  in  a  British  ship,  it  could  not  be 
seized  or  captured,  even  if  it  was  enemy  property. 

In  my  opinion,  this  proposition  is  wholly  lacking  in  foundation. 
No  authority  was  cited  for  it.  Such  a  contention  has  never  been 
put  forward,  because,  as  I  think,  no  one  has  thought  that  it  could 
prevail.  Enemy  property  at  sea  or  in  port  can  be  captured  or 
seized  except  where  an  express  immunity  has  been  created. 
Abundance  of  authority  exists  for  this  in  the  acknowledged  books 
of  international  jurists.  I  will  only  cite  one — namely,  Wheaton, 
from  what  is  regarded  as  the  best  edition  (1),  that  of  Mr.  Dana, 
published  in  1866. 

After  an  exhaustive  and  most  interesting  account  of  the  right 
of  capture  according  to  the  usage  of  war  on  land  and  sea,  Wheaton 
wrote  as  follows  :  "  Section  365.  The  progress  of  civilisation  has 
slowly,  but  constantly,  tended  to  soften  the  extreme  severity  of 
the  operations  of  war  by  land;  but  it  still  remains  unrelaxed  in 
respect  of  maritime  warfare,  in  which  the  private  property  of  the 
enemy  taken  at  sea  or  afloat  in  port  is  indiscriminately  liable  to 
capture  and  confiscation.  This  inequality  in  the  operation  of  the 
laws  of  war,  by  land  and  sea,  has  been  justified  by  alleging  the 
usage  of  considering  private  property,  when  captured  in  cities 
taken  by  storm,  as  booty;  and  the  well-known  fact  that  contri- 
butions are  levied  upon  territories  occupied  by  a  hostile  army,  in 
lieu  of  a  general  confiscation  of  the  property  belonging  to  the 
inhabitants;  and  that  the  object  of  wars  by  land  being  conquest, 
or  the  acquisition  of  territory  to  be  exchanged  as  an  equivalent 
for  other  territory  lost,  the  regard  of  the  victor  for  those  who  are 
to  be  or  have  been  his  subjects,  naturally  restrains  him  from  the 
exercise  of  his  extreme  rights  in  this  particular;  whereas  the 
object  of  maritime  wars  is  the  destruction  of  the  enemy's  commerce 
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and  navigation,  the  sources  and  sinews  of  his  naval  power — ^which 
object  can  only  be  attained  by  the  capture  and  confiscation  of 
private  property." 

I  will  also  cite  Mr.  Dana's  note  upon  this  section,  as  it  was 
written    years    after    the    Declaration    of    Paris :     Note    171 : 
"  Distinction  between  Enemy's  Property  at  Sea  and  on  Land. — The 
text  does  not  present  the  principal  argument  for  the  distinction 
observed  in  practice  between  private  property  on  land  and  at  sea ; 
nor,    indeed,    has   this    subject   been   adequately  treated    upon 
principle,  if  that  has  even  been  attempted,  by  most  text-writers. 
War  is  the  exercise  of  force  by  bodies  politic,  for  the  purpose  of 
coercion.     Modern  civilisation  has  recognised  certain  modes  of 
coercion  as  justifiable.    Their  exercise  upon  material  interests  is 
preferable  to  acts  of  force  upon  the  person.     Where  private 
property  is  taken,  it  is  because  it  is  of  such  a  character  or  so 
situated  as  to  make  its  capture  a  justifiable  means  of  coercing 
the  power  with  which  we  are  at  war.    If  the  hostile  power  has  an 
interest  in  the  property  which  is  available  to  him  for  the  purposes 
of  war,  that  fact  makes  it  prima  facie  a  subject  of  capture.    The 
enemy  has  such  an  interest  in  all  convertible  and  mercantile 
property  within  his  control,  or  belonging  to  persons  who  are  living 
under  his  control,  whether  it  be  on  land  or  at  sea ;  for  it  is  a  subject 
of  taxation,  contribution,  and  confiscation.     The  humanity  and 
policy  of  modern  times  have  abstained  from  the  taking  of  private 
property,  not  liable  to  direct  use  in  war,  when  on  land.    Some  of 
the  reasons  for  this  are  the  infinite  varieties  of  the  character  of  such 
property,  from  things  almost  sacred,  to  those  purely  merchantable ; 
the  difficulty  of  discriminating  among  these  varieties ;  the  need  of 
much  of  it  to  support  the  life  of  non-combatant  persons  and  of 
animals;  the  unlimited  range  of  places  and  objects  that  would  be 
opened  to  the  military ;  and  the  moral  dangers  attending  searches 
and  captures  in  households  and  among  non-combatants.    But,  on 
the  high  seas,  these  reasons  do  not  apply.    Strictly  personal  efEects 
are  not  taken.     Cargoes  are  usually  purely  merchandise.     Mer- 
chandise sent  to  sea  is  sent  voluntarily ;  embarked  by  merchants 
on  an  enterprise  of  profit,  taking  the  risks  of  war;  its  value  is 
usually  capable  of  compensation  in  money,  and  may  be  protected 
by  insurance ;  it  is  in  the  custody  of  men  trained  and  paid  for  the 
purpose ;  and  the  sea,  upon  which  it  is  sent,  is  res  omnium,  the 
common  field  of  war  as  well  as  of  commerce.     The  purpose  of 
maritime  commerce  is  the  enriching  of  the  owner  by  the  transit 
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over  this  common  field ;  and  it  is  the  usual  object  of  revenue  to 
the  power  under  whose  government  the  owner  resides. 

"  The  matter  may,  then,  be  summed  up  thus :  Merchandise, 
whether  embarked  upon  the  sea  or  found  on  land,  in  which  the 
hostile  power  has  some  interest  for  purposes  of  war,  is  prima  facie 
a  subject  of  capture.  Vessels  and  their  cargoes  are  usually  of  that 
character.  Of  the  infinite  varieties  of  property  on  shore,  some 
are  of  this  character,  and  some  not.  There  are  very  serious 
objections,  of  a  moral  and  economical  nature,  to  subjecting  all 
property  on  land  to  military  seizure.  These  objections  have  been 
thought  sufficient  to  reverse  the  prima  facie  right  of  capture.  To 
merchandise  at  sea  these  objections  apply  with  so  little  force  that 
the  prima  facie  right  of  capture  remains." 

There  is  no  distinction  now  to  be  made  between  capture  at  sea 
and  seizure  in  port;  and,  apart  from  the  practice  introduced  by 
the  Declaration  of  Paris  in  favour  of  neutral  vessels,  it  does  not 
matter  in  what  ships  the  cargoes  seized  may  happen  to  be. 

According  to  the  Order  in  Council  in  1665,  as  to  the  rights  of 
the  Lord  High  Admiral  in  former  times,  which  are  now  the  rights 
of  the  King  in  his  office  of  Admiralty,  "  all  ships  and  goods  coming 
into  ports,  creeks,  or  roads  of  England  or  Ireland  unless  they  come 
in  voluntarily  on  revolt,  or  are  driven  in  by  the  King's  cruisers," 
belonged  to  the  Lord  High  Admiral,  and  now  belong  to  the  Crown. 
And  according  to  Lord  Stowell,  "  Usage  hath  construed  this  to 
include  ships  and  goods  already  come  into  ports,  creeks,  or  roads, 
and  these  not  only  of  England  and  Ireland,  but  of  all  the  dominions 
thereunto  belonging" — see  The  Rebeckah  [i799]  (1  C.  Rob.  227, 
232;  1  Eng.  P.C.  118,  121,  122). 

It  has  never  been  urged  that  enemy  goods  are  free  from 
capture  or  seizure  if  they  happen  to  be  in  Rritish  ships. 

This  is,  no  doubt,  the  reason  why  there  are  no  reported  judg- 
ments upon  the  point;  but  if  decisions  of  Prize  Courts  are  desired 
to  shew  that  enemy  cargoes  in  Rritish  ships  have  been  captured, 
reference  can  be  made  to  The  Conqueror  (2  C.  Rob.  303)  and 
The  Mashona  [1900]  (17  Cape  S.C.  136;  10  Cape  Times  L.  R. 
163),  and  the  Journal  of  Comparative  Legislation,  1900,  p.  326. 
See  also  The  Cargo  ex  Emulous  [1813]  (1  Gallison,  563;  and  on 
appeal,  sub  nam.  Brown  v.  The  United  States  [181  i.],  8  Cranch, 
110),  for  the  opinion  of  Mr.  Justice  Story  in  similar  cases. 

As  to  the  suggestion  that  the  right  of  seizure  or  capture  of 
enemy  property  carried  as  cargoes  in  British  ships  no  longer 
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exists  after  the  Declaration  of  Paris,  it  is  obvious  that  the  Declara- 
tion only  modified  or  limited  the  right  in  favour  of  neutrals  for 
the  benefit  and  protection  of  the  commerce  of  neutrals,  and  jn  the 
interest  of  international  comities,  and  did  not  in  any  other  respect 
weaken  or  destroy  the  general  right. 

It  is  well  known  that  the  United  States  of  America  refrained 
from  acceding  to  the  Declaration  of  Paris  because  they  desired  that 
all  property  of  private  persons  should  be  exempted  from  capture  at 
sea,  to  which  other  States  have  always  refused  to  agree.  And  in 
practice,  what  would  become  of  such  cargoes?  A  British  ship 
could  not,  in  times  of  war,  carry  it  or  hand  it  over  to  the  enemy, 
either  directly  or  through  any  intermediary,  as  it  is  not  permitted 
for  her  to  have  any  intercourse  with  the  enemy.  In  my  view, 
it  is  abundantly  clear  that  enemy  goods  carried  in  British  vessels 
are  subject  to  seizure  in  port  and  capture  at  sea  in  times  of  war. 

Since  the  cargo  has  been  sold,  the  Court  will  order  payment 
out  of  the  proceeds  to  the  claimants. 

R.  H.  Balloch,  for  the  claimants,  asked  for  costs. 

Sir  Samuel  Evans  (The  PREsmENT). — Assuming  I  have 
discretion  in  the  matter  of  costs,  it  is  obvious  this  was  a  proper 
case  for  investigation,  and  I  shall  exercise  my  discretion  and  say 
there  shall  be  no  costs  at  all. 

On  the  application  of  the  Attorney-General  a  stay  of  execution 
was  granted  for  three  weeks,  and,  if  notice  of  appeal  was  given, 
until  the  hearing. 

[On  December  14,  1914,  during  the  hearing  of  The  Odessa 
[19U]  {post,  p.  163;  [1915]  P.  52)  the  Attorney-General 
announced  that  the  Crown  did  not  intend  to  appeal  against  the 
decree  in  The  Miramichi.] 


Solicitors— iTeaaaij  Solicitor ;  Thomas  Cooper  &  Co. 

[Beported  by  Arthur  Pritchard,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President).     Nov.  9,  30.     Dec.  14,  1914. 

THE  JUNO. 

British  Ship — Enemy  Cargo  Loaded  before  War — Seizure — 
Shipowners'  Claims — Freight — Expenses  of  Discharge — Ship's 
Delay. 

When  enemy  cargo,  loaded  before  war  for  carriage  on  a 
British  ship,  is  seized  and  ordered  to  be  discharged  in  a  British 
port,  and  is  condemned  as  prize,  such  a  sum  is  to  be  allowed 
out  of  the  prize  to  the  shipowners  for  freight  as  is  fair  and 
reasonable  in  the  circumstances.  Regard  is  to  be  had  to  the 
agreed  freight — though  this  is  not  conclusive — to  the  extent  to 
which  the  voyage  has  been  made,  the  labour  and  cost  expended 
or  any  special  charges  incurred  in  respect  of  the  cargo  before 
seizure  and  discharge,  and  to  the  benefit  to  the  cargo  from 
carriage  until  seizure  and  discharge.  No  sum  is  to  be  allowed, 
unless  in  special  circumstances,  for  inconvenience  or  delay  to 
the  ship  as  the  result  of  her  diversion  or  detention  for  the  seizure 
and  discharge  of  her  enemy  cargo. 

Certain  parcels  of  German  cargo  were  loaded  shortly  before 
the  war  on  a  British  ship  at  Bristol  for  delivery  at  Amsterdam, 
and  were  destined  for  places  in  Germany.  The  ship  proceeded 
to  Swansea  to  load  more  cargo,  and  was  kept  there  by  her 
owners.  After  war  had  broken  out  between  Great  Britain  and 
Germany  these  parcels  were  seized  by  the  Customs  officer  at 
Swansea,  and  ordered  to  be  discharged,  and  were  condemned 
as  prize.  The  shipowners  claimed  to  receive  out  of  the  prize 
full  freight  and  the  expenses  of  discharging  these  parcels  and  of 
shifting  the  ship  to  a  discharging  berth  for  the  purpose : — Held, 
that  the  claim  to  some  freight  and  to  the  other  expenses  should 
be  allowed,  and  a  reference  was'ordered  to  ascertain  the  amount 
on  the  principles  above  stated. 

The  claimants,  the  Bristol  Steam  Navigation  Co.,  Lim., 
owners  of  the  British  steamship  Juno,  claimed  full  freight  on 
three  parcels  of  cargo  on  board  the  Juno,  which  were  taken  as 
prize  in  the  port  of  Swansea,  and  also  the  expenses  of  discharging 
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the  goods  at  Swansea  and  shifting  the  ship  to  a  discharging  berth 
for  the  purpose. 

These  parcels  consisted  of  100  bags  of  red  earth,  forty  pigs 
of  tin  alloy,  and  a  quantity  of  strontium  ore.  The  value  of  the 
red  earth  was  stated  to  be  16/.,  of  the  tin  alloy  85Z.,  and  the 
value  of  the  strontium  ore  was  not  known. 

A  claim  was  made  by  the  Bedminster  Smelting  Co.  to  the 
tin  alloy  as  their  property,  but  no  claim  was  made  to  the  other 
two  parcels.  The  claim  to  the  tin  alloy  was  heard  in  the  Prize 
Court  on  November  9  and  30,  1914,  and  on  November  30  judg- 
ment was  delivered  condemning  all  three  parcels  as  enemy 
property. 

The  following  statement  of  facts  is  taken  from  the  judgment : 
"  On  July  28,  1914,  certain  parcels  of  cargo  consisting  of  (1)  red 
earth,  (2)  tin  alloy,  and  (3)  strontium  ore,  were  shipped  on  board 
the  Juno  at  Bristol.  These  parcels  of  cargo  were  destined  ulti- 
mately for  various  places  in  Germany,  but  the  sea  voyage 
destination  in  each  case  was  Amsterdam.  After  leaving  Bristol 
the  vessel  called  at  Swansea  to  load  other  cargo.  She  finished 
her  loading  there  on  August  1,  and  was  then  ready  to  proceed 
on  her  voyage.  Her  owners,  however,  decided  to  delay  her 
departure  owing  to  the  fear  of  complications  on  the  Continent. 

"  While  the  vessel  still  lay  at  Swansea,  the  parcel  of  red 
earth  was  seized  as  enemy  goods  on  August  20,  and  the  parcels 
of  tin  alloy  and  strontium  ore  on  August  24.  Thereupon  the 
steamship  company,  as  owners  of  the  vessel,  claimed  the  freight 
due  in  respect  of  the  goods,  and  other  expenses  and  losses 
resulting  from  the  seizure.  I  accept  the  final  affidavit  of  the 
manager  of  the  steamship  company  in  proof  of  the  arrange- 
ments and  circumstances  in  which  the  goods  were  shipped;  and 
therefore  I  need  not  discuss  various  questions  which  were  argued 
as  to  the  contracts  of  affreightment  and  bills  of  lading.  The 
amended  claim  of  the  steamship  company  is  set  out  in  the 
affidavit." 

The  other  circumstances  of  the  shipment,  according  to  the 
final  affidavit  of  the  plaintiffs'  manager,  were  as  follows : 

The  claimants  received  these  parcels  of  goods  on  board  the 
Juno  at  Bristol  on  July  28,  1914,  without  any  anticipation  of 
war  between  Great  Britain  and  Germany,  and  they  were  all 
shipped  under  the  claimants'  bills  of  lading  for  delivery  at 
Amsterdam. 
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The  red  earth  was  received  from  the  Winford  Iron  Ore  Co., 
Lim.,  of  Bristol,  with  instructions  to  deliver  it  at  Amsterdam  on 
behalf  of  Hermann  Streibel,  of  Cologne,  and  to  make  out  the 
bill  of  lading  to  the  order  of  the  claimants.  Accordingly  a  bill 
of  lading  was  made  out  on  the  claimants'  usual  form  for  the  red 
earth  as  shipped  by  the  claimants  for  delivery  "  unto  order  or 
to  his  or  their  assigns  "  at  Amsterdam,  and  was  signed  by  their 
clerk  on  behalf  of  the  master  and  indorsed  by  the  clerk  on 
behalf  of  the  claimants,  and  posted  to  Streibel  at  Cologne. 

The  tin  alloy  and  strontium  ore  were  shipped  by  the  Holland 
Steamship  Co.,  of  Amsterdam,  through  their  Bristol  agents.'  On 
January  21,  1906,  the  claimants  had  entered  into  a  podling  agree- 
ment with  this  company  to  avoid  competition  in  the  carriage  of 
goods  between  Bristol  and  Swansea  and  Amsterdam,  by  which 
each  company  was  to  load  a  steamer  once  a  fortnight  at  Bristol 
and  Swansea  for  Amsterdam.  The  Holland  company  had  con- 
tracts with  merchants  on  the  Continent  for  the  carriage  of  goods 
for  them  from  Bristol,  and  in  pursuance  thereof  this  company 
shipped  goods  on  the  claimants'  vessels  from  time  to  time  on 
the  terms  of  the  claimants'  bill  of  lading  and  at  the  claimants' 
tarifi  rates  of  freight.  The  claimants  were  not  parties  to  these 
contracts,  but  carried  on  the  terms  of  their  own  bill  of  lading 
the  goods  shipped  by  the  Holland  company. 

Bills  of  lading  were  made  out  for  the  tin  alloy  and  strontium 
ore  as  shipped  by  the  agents  of  the  Holland  company  for  delivery 
at  Amsterdam  unto  the  Holland  company  "  or  to  his  or  their 
assigns."  These  bills  of  lading,  when  signed  on  behalf  of  the 
master,  were  handed  to  the  agents  of  the  Holland  company,  and 
were,  it  was  believed,  sent  by  them  to  the  Holland  company  at 
Amsterdam,  which,  after  seizure  of  the  goods  as  prize,  returned 
these  bills  of  lading  to  the  claimants'  agents  at  Amsterdam,  who 
then  sent  them  back  to  the  claimants. 

It  was  believed  that  bills  of  lading  of  the  Holland  company 
for  the  tin  alloy  and  strontium  ore  were  issued  by  the  Bristol 
agents  of  this  company  for  their  own  convenience  in  forwarding 
goods  to  customers  on  the  Continent,  with  whom  the  Holland 
company  had  contracts,  and  that  the  Holland  company  had  con- 
tracted to  deliver  the  tin  alloy  at  Bonn  and  the  strontium  ore 
at  Honningen  on  the  Rhine,  and  in  fulfilment  of  these  contracts 
had  shipped  the  goods  on  the  Juno  under  the  claimants'  bills  of 
lading.     In  ordinary  course  the  Holland  company  would  have 
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paid  the  Juno's  freight  to  the  claimants,  and  would  have  forwarded 
the  goods  to  their  respective  destinations,  and  have  received  from 
the  consignees  the  through  freights  to  which  they  were  entitled 
under  their  contracts. 

No  freight  was  stated  in  the  claimants'  bills  of  lading,  but  the 
rates  of  freight  payable  under  them  were,  in  the  case  of  the 
strontium  ore,  the  same  rate  as  the  Holland  company  had  paid 
for  previous  shipments  of  such  goods,  and  in  the  case  of  the 
tin  alloy  and  red  earth  the  usual  tariff  rates,  subject  to  certain 
rebates. 

On  August  25  the  collector  of  Customs,  who  had  previously 
seized  the  three  parcels  of  cargo  as  prize,  ordered  the  claimants 
to  land  these  goods,  and  on  September  2  the  Swansea  Harbour 
Trust  landed  the  goods  on  the  instructions  of  the  claimants,  who  , 
paid  their  charges. 

In  ordinary  course  the  Juno,  if  not  detained  at  Swansea  as 
she  in  fact  had  been,  would  have  arrived  at  Amsterdam  about 
August  5,  and  would  have  discharged  the  goods  into  lighters 
at  a  total  cost  to  the  claimants  of  211.  is.  lid.,  which,  deducted 
from  the  cost  of  discharging  in  Swansea  (including  4Z.  14s.  the 
cost  of  shifting  to  discharging  berth) — namely  64Z.  Is.  Qd. — left 
a  balance  of  A21.  16s.  lOd.  as  the  extra  cost.  Though  these  goods 
were  only  carried  from  Bristol  to  Swansea,  the  detention  of  the 
ship  at  Swansea,  owing  to  having  the  goods  on  board,  cost  the 
claimants  more  than  if  the  Juno  had  performed  the  voyage  in 
the  ordinary  course.  The  Juno  acted  as  a  warehouse  for  the 
goods  until  they  were  landed  by  order  of  the  collector. 

Finally,  as  stated  in  the  affidavit,  the  claimants  claimed 
160/.  5s.  lOd.,  being  freight  on  the  strontium  ore,  112Z.  4s.  5d., 
and  on  the  other  two  parcels  bl.  4s.  Id.,  and  42Z.  16s.  lOd.  as  the 
extra  cost  of  discharging  at  Swansea.  The  claimants  had  not 
received  any  freight  for  these  parcels,  or  any  part  of  the  expenses 
of  landing  them  at  Swansea. 

By  the  terms  of  the  claimants'  bills  of  lading  freight  and 
charges  for  these  goods  became  due  on  shipment,  and  were 
in  any  event  to  be  paid  in  cash  without  deduction  whether  ship 
and /or  goods  were  lost  or  not  lost;  and  the  ship  retained  a  lien 
on  the  goods  for  such  freight  and  charges  until  paid,  notwith- 
standing that  the  same  were  stipulated  to  be  paid  in  advance, 
and  it  was  provided  that  freight  was  payable  by  the  consignee. 
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The  first  hearing  of  this  case  was  on  November  9,  1914, 
when  the  only  bills  of  lading  before  the  Court  relating  to  the 
tin  alloy  and  strontium  ore  were  the  through  bills  of  lading  of 
the  Holland  company.  The  case  was  heard  afresh  before  the 
Court  on  November  30,  when  the  final  affidavit  of  the  plaintiffs' 
manager,  sworn  on  November  26,  was  before  the  Court,  to  which 
the  claimants'  bills  of  lading  relating  to  the  three  parcels  were 
exhibited. 

Nov.  9,  30,  1914.— .4.  D.  Bateson,  K.C.,  and  R.  H.  Balloch,  for 
the  Procurator-General. — As  regards  the  tin  alloy  and  strontium 
ore,  the  only  real  contracts  were  between  the  Holland  company 
and  the  shippers  under  the  through  bills  of  lading,  and  the 
claimants'  bills  of  lading  are  mere  form,  and  their  only  purpose 
was  to  shew  that  the  goods  were  shipped.  The  claimants  and 
the  Holland  company  each  supplied  one  steamer  a  fortnight, 
and  pooled  the  loss  or  profit.  So  the  Holland  company  issued 
their  own  bill  of  lading  for  the  Juno,  as  if  it  was  their  own  ship, 
and  no  freight  is  stated  in  the  claimants'  bills  of  lading  to  be 
payable  by  the  Holland  company,  and  none  was  paid.  And  the 
claimants  cannot  claim  under  the  through  bills  of  lading,  as  they 
were  not  parties  to  them.  The  claimants  are  now,  on  November  30, 
abandoning  the  claim  they  set  up  until  to-day,  and  are  attempting 
to  make  a  new  claim  for  freight  on  these  parcels  under  their 
manager's  final  affidavit,  saying  that  these  goods  were  carried 
under  their  own  bills  of  lading ;  but  this  is  an  afterthought. 

As  regards  the  red  earth,  which  was  carried  under  the 
claimants'  bill  of  lading,  by  its  terms  payment  became  due  on 
shipment,  and  the  claimants  were  nevertheless  to  retain  a  lien 
on  the  goods  until  payment  was  made.  But  the  claimants  failed 
to  get  freight  on  shipment,  and  as  they  did  not  carry  the  goods 
to  the  destination  they  could  not  enforce  the  lien  for  freight 
against  the  shippers  or  consignees. 

As  regards  their  claim  for  expenses  of  discharging  the  goods, 
they  did  not  attempt  to  discharge  before  seizure,  and  therefore 
can  have  no  claim  under  any  implied  term  in  the  contract  of 
affreightment.  And  as  to  the  delay  of  the  vessel,  this  was  for 
their  own  purposes;  they  chose  to  wait  at  Swansea  rather  than 
risk  their  vessel  on  the  voyage,  and  when  war  broke  out  they 
were  prevented  as  British  shipowners  from  carrying  the  goods 
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for  the  enemy  to  Amsterdam,  which  would  have  been  unlawful 
as  a  trading  with  the  enemy. 

If,  however,  the  claimants  can  be  held  entitled  to  any  payment 
by  the  Crown  out  of  the  prize,  the  questions  of  law  are — first,  Is 
freight  on  goods,  loaded  in  a  British  ship  before  war  and  after- 
wards condemned  as  prize,  to  be  paid  out  of  the  prize?  and 
secondly.  Are  the  shipowners'  charges  to  be  so  paid? 

As  regards  freight  under  such  circumstances,  there  is  no  case 
in  the  books,  and  the  question  appears  to  be  as  to  what  is 
equitable— see  The  Friends  [1810]  (Edw.  246;  2  Eng.  P.C.  48) 
— where  recaptors  of  a  British  ship  claimed  freight,  and  as  the 
cargo  had  not  been  carried  to  its  destination  the  Court  had  "to 
discover  what  was  the  relative  equity  between  the  parties," 
holding  itself  bound  under  its  equitable  jurisdiction  to  consider 
the  relation  of  interests  under  facts  out  of  the  contemplation  of 
the  contracting  parties;  and  it  was  held  that  freight  was  given 
to  a  neutral  vessel  carrying  enemy  cargo  because  the  vessel 
was  ready  to  proceed,  and  was  only  stopped  by  "the  incapacity 
to  proceed  " — that  is,  the  seizure  of  the  cargo — and  half  freight 
was  allowed.  But  the  Juno  could  not  lawfully  proceed  on  her 
voyage,  and  cannot  rely  on  the  incapacity  of  her  cargo  to  proceed. 
That,  too,  was  a  case  of  capture  and  recapture  at  sea,  and  not 
of  seizure  in  port. 

As  regards  freight  payable  to  captors,  the  rule  is  that  if  goods 
are  not  carried  to  their  destination  no  freight  is  due.  If  it  is 
so  carried,  full  freight  is  due;  but  in  a  special  case,  where  the 
cargo  of  a  British  merchant  in  an  enemy  ship  seized  before 
hostilities  was  brought  not  to  its  destination,  but  to  the  port 
which  the  cargo  owner  had  stated  he  would  have  elected  under 
the  circumstances,  freight  was  granted  to  the  captors  on  that 
ground,  and  not  on  the  vague  ground  that  carriage  to  this  port 
was  beneficial— The  Diana  [1803]  (5  C.  Rob.  67;  1  Eng.  P.C. 
424).  Here  the  carriage  to  Swansea  was  not  even  beneficial  to 
the  owner  of  the  goods. 

When  captors  had  to  restore  a  foreign  ship  engaged  in  an 
illegal  contract  and  to  pay  freight,  it  was  held  that  the  usual 
rule,  which  in  an  ordinary  trade  would  be  to  allow  the  charter- 
party  freight,  did  not  apply  in  such  a  trade  of  extraordinary 
risk,  and  the  freight  was  left  to  be  determined  in  the  registry — 
The  Twilling  Riget  [180^]  (5  C.  Rob.  82;  1  Eng.  P.C.  430)— 
which  shews  that  the  Court  is  not  bound  bv  a  fixed  rule.     And 
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no  freight  was  given  to  the  Crown,  as  representing  the  captors 
of  a  foreign  vessel  detained  under  an  embargo  and  afterwards 
condemned,  as  the  vessel  was  itself  incapacitated  by  condemna- 
tion from  carrying  her  cargo  to  its  destination  in  another  country 
—The  Fortuna  [1809]  (Edw.  56;  2  Eng.  P.C.  17)— and  the 
Juno  was  incapacitated  by  law  from  carrying  on  these  goods. 
In  The  Copenhagen  [1799]  (1  C.  Rob.  289;  1  Eng.  P.C,  138) 
there  are  dicta  that  the  maxim  "  capture  is  delivery  "  is  by  no 
means  true  except  where  the  captor  succeeds  fully  to  the  rights 
of  the  enemy;  and  that  if  a  neutral  vessel  is  taken,  a  captor 
pays  the  whole  freight  on  enemy's  goods  on  board  because  he 
represents  the  enemy  by  getting  the  enemy's  goods  jure  belli; 
and  though  the  voyage  is  not  completed,  yet  as  he  has  prevented 
his  completion  his  seizure  operates  as  delivery.  But  a  distinction 
was  drawn  in  this  case  between  capture  and  the  seizure  of  a 
vessel  in  port,  and  in  the  special  circumstances  as  between  ship- 
owner and  cargo  owner  only  freight  pro  rata  itineris  was  allowed. 
In  The  Emanuel  [1799]  (1  C.  Rob.  296;  1  Eng.  P.C.  141)  it  was 
held  that  the  principle  that  the  owner  of  a  neutral  ship  carrying 
enemy's  goods  maintains  against  the  captor  his  rights  against 
the  enemy  cargo  owner  is  liable  to  some  exceptions,  and  freight 
was  refused  to  a  neutral  vessel  engaged  in  enemy  coasting  trade. 
So  also  as  regards  enemy  colonial  trade — The  Immanuel  [i799] 
(2  C.  Rob.  186;  1  Eng.  P.C.  217)  and  The  Minerva  [1801] 
(3  C.  Rob.  229;  1  Eng.  P.C.  301);  and  as  to  freight  where  a 
neutral  ship  is  carrying  enemy  goods  between  the  ports  of 
allied  enemies,  see  The  Vrow  Henrica  [1803]  (4  C.  Rob.  343; 
1  Eng.  P.C.  399). 

The  practice  of  British  Prize  Courts  is  said  to  have  been  to 
allow  to  a  neutral  ship  the  freight  on  enemy's  goods  on  board, 
except  in  cases  where  some  circumstance  of  mala  fides  has 
occurred,  or  where  the  ship  was  adjudged  to  have  drawn  on  herself 
the  loss  of  freight  as  a  penalty  for  an  act  which,  though  a  departure 
from  pure  neutral  conduct,  has  not  made  her  liable  to  condemna- 
tion—The  Atlas  [1801]  (3  C.  Rob.,  at  p.  304,  Reporter's  Note). 

[Sir  Samuel  Evans  (The  President). — That  is  the  common 
rule  where  there  is  nothing  against  the  neutral  ship — cp.  The 
Prosper  [1809]  (Edw.  72,  76;  2  Eng.  P.C.  25,  26).] 

Here  the  Juno  could  not  lawfully  carry  the  goods  further 
as  they  had  an  enemy  destination,  so  that  she  cannot  say  the 
seizure  of  the  cargo  prevented  her  from  carrying  freight. 
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[Sir  Samuel  Evans  (The  President). — Except  as  regards 
trading  with  the  enemy  a  British  ship  should  be  entitled  to  as 
full  rights  as  a  neutral  ship.] 

And  more  so.  As  regards  the  charges  for  unloading  and 
shifting,  "  the  expenses  incident  to  the  unlivery  of  the  cargo  or 
the  removal  of  ship  and  cargo,  being  for  the  benefit  of  all  parties, 
are  usually  borne  by  the  prevailing  party.  If  the  captors  apply 
for  the  unlivery,  and  the  property  is  condemned,  they  bear,  the 
expense;  but  if  restitution  be  decreed,  the  expense  is  generally 
made  a  charge  upon  the  cargo — but  this  is  always  in  the 
discretion  of  the  Court " — Upton's  Law  of  Nations  Affecting  Com- 
merce During  War  (1863),  p.  430,  citing  The  Industrie  [ISOi] 
(5  C.  Rob.  88,  90),  where  the  cargo  was  restored,  but  the  captor 
was  allowed  against  it  the  expenses  of  unlivery  and  warehousing. 
Here  the  order  for  unlivery  was  in  favour  of  the  Juno,  and  got 
her  out  of  her  difficulty  as  to  carrying  the  cargo.  In  another 
view  the  event  was  a  misfortune,  and  possibly  ship  and  cargo 
should  each  bear  a  share,  though  the  ordinary  rule  appears  to 
be  that  expenses  on  cargo  should  be  paid  by  cargo. 

C.  R.  Dunlop,  for  the  claimants. — The  final  affidavit  of  the 
claimants'  manager  proves  that  all  three  parcels  were  carried 
under  the  claimants'  bills  of  lading.  The  proviso  that  freight 
was  payable  by  the  consignee  does  not  affect  the  previous  term 
that  freight  was  payable  on  shipment,  so  that  the  debt  was  due 
as  soon  as  each  parcel  was  shipped,  and  the  claimants  had  a 
lien  on  the  goods  for  it.  The  Crown  takes  the  cargo  jure  belli 
and  cum  onere — cp.  The  Copenhagen  (1  C.  Rob.  289,  291 ;  1  Eng. 
P.C.  138,  140).  The  Crown  takes  the  cargo  with  that  specific 
lien  on  it — The  Twilling  Riget  (5  C.  Rob.  82,  85;  1  Eng.  P.C. 
430,  431).  It  is  argued  that  these  British  shipowners  cannot 
recover  freight  because  of  the  doctrine  against  trading  with  the 
enemy;  but  here  that  point  does  not  arise,  and,  moreover,  British 
ships  ought  not  to  be  dealt  with  worse  than  neutral  ships. 
British  ships  ought  not  to  be  encouraged  to  throw  goods  over- 
board, and  the  Crown  which  has  gained  by  the  goods  being  kept 
on  board  ought  to  pay  this  freight.  The  claimants  base  their 
claim  for  freight  on  their  lien. 

[Sir  Samuel  Evans  (The  President). — Is  there  any  case 
which  says  that  the  whole  lien  must  be  paid  off?] 

The  lien  is  for  one  fixed  sum.  In  The  Roumanian  [1915] 
(ante,  p.  75;  [1915]  P.  26)  the  ship  brought  her  oil  to  London 
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instead  of  to  its  port  of  destination  (Hamburg),  and  there  it  was 
admitted  that  the  ship  ought  to  have  her  freight,  and  no  distinction 
was  attempted  to  be  drawn  on  the  ground  that  it  was  a  British 
and  not  a  neutral  ship.  The  cases  as  to  claims  for  freight  by 
captors  do  not  affect  this  claim.  The  Copenhagen  (1  C.  Rob.  289 ; 
1  Eng.  P.C.  138)  is  the  only  material  case,  which  shews  that 
capture  is  equivalent  to  delivery.  The  captors  bear  the  expense 
of  unlivery  of  the  cargo  if  they  apply  for  this,  and  if  it  is  con- 
demned— Upton's  Law  of  Nations  Affecting  Commerce  During 
War,  pp.  429,  430.  Here  the  goods  were  ordered  by  the 
collector  of  Customs  to  be  discharged  at  Swansea.  The 
claimants  claim  full  freight,  or  freight  pro  rata  itineris  with 
expenses  of  shipping,  which  is  not  far  different,  and  expenses 
of  discharging. 

A.  D.  Bateson,  K.C.,  in  reply. — If  there  had  been  no  order  to 
discharge,  the  goods  would  have  remained  in  the  ship  till  the 
shipowners  chose  to  discharge  them,  so  that  the  order  proves 
nothing.  If  they  threw  them  overboard  they  would  be  liable  at 
some  time  to  the  owners. 

Dec.  14. — Sir  Samuel  Evans  (The  President). — Having  stated 
the  facts  set  out  above,  and  that  the  three  parcels  of  cargo  had 
been  already  condemned  as  lawful  prize,  and  that  the  claim  of 
the  shipowners  was  the  matter  remaining  for  adjudication,  the 
learned  Judge  then  proceeded:  The  claimants  claim  the  full 
freight  as  having  become  due  on  shipment.  Alternatively,  they 
claim  the  full  sum  because,  although  the  goods  were  only  carried 
from  Bristol  to  Swansea,  the  detention  of  the  ship  at  Swansea, 
owing  to  having  the  goods  on  board,  cost  the  claimants  more 
than  if  the  Juno  had  performed  the  voyage  in  the  ordinary  course. 
They  also  claim  extra  costs  of  discharging  the  goods  and  shifting 
at  Swansea. 

Various  reported  cases  were  referred  to  in  argument,  which 
related  to  claims  by  captors  of  ships  for  freight  against  owners 
of  cargoes  and  to  claims  by  shipowners  for  freight  against 
captors  or  seizers  of  cargoes.  These  were  all  cases  of  neutral 
vessels.  In  none  of  them  were  British  ships  concerned,  and 
counsel  for  the  claimants  said  he  had  not  been  able  to  find  any 
cases  relating  to  British  vessels  dealing  with  the  same  subject. 
The  position  of  the  sea-carrying  commerce  of  this  country  was 
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very  different  one  hundred  years  and  fifty  years  ago  from  that 
of  our  own  day. 

I  have  only  come  across  one  case  reported  in  the  English 
Prize  Court  affecting  a  British  vessel  in  which  somewhat  similar 
questions  arose;  but  that  was  a  case  between  the  owners  of  a 
ship  captured,  and  afterwards  recaptured,  and  the  owners  of 
cargo,  and  not  between  shipowners  and  captors — The  Friends 
(Edw.  246;  2  Eng.  P.C.  484). 

I  have  considered  all  the  cases  referred  to.  It  would  be 
wrong  to  say  that  their  consideration  has  not  been  helpful. 
Nevertheless,  they  are  not  decisions  on  the  points  now  before  me. 

The  questions  I  have  to  determine  in  the  present  case  are 
primae  impressionis.  They  come  before  the  Court  for  decision 
for  the  first  time,  so  far  as  I  am  aware.  While  there  are  no 
rules  of  law  or  decisions  to  bind  or  guide  the  Court,  the  problems 
can,  I  think,  be  solved  without  great  difficulty  by  a  rational  appli- 
cation of  fair  and  equitable  considerations.  The  Prize  Court 
has  always  claimed  to  exercise  equitable  jurisdiction,  using  that 
term  in  its  broadest  sense,  and  not  in  its  more  technical  Chancery 
meaning. 

Counsel  for  the  claimants  contended  that  they  were  entitled 
to  the  full  freights  for  two  reasons — first,  because  by  the  con- 
tracts the  freights  were  due  on  shipment;  and  secondly,  because, 
as  in  the  case  of  neutral  ships  in  former  days,  capture  was  said 
to  be  regarded  as  delivery,  and  full  freight  was  given  to  neutral 
shipowners ;  and  so  it  should  now  be  given  to  British  shipowners. 

For  the  Crown  it  was  contended  that  no  freight  should  be 
allowed,  or,  if  any,  not  the  whole  freight,  because  an  incapacity 
attached  to  the  ship  in  the  present  case,  as  she  was  prevented  by 
law  from  performing  her  contract  to  deliver  the  goods  to  the 
consignees,  and  because  the  non-completion  of  the  voyage  was 
not  due  to  the  "  incapacity  of  the  cargo  to  proceed." 

The  short  answer  to  the  first  contention  of  the  claimants  is, 
that  there  is  no  contract  to  which  the  Court  can  look  which  is 
applicable  to  the  existing  facts.  This  Court  has  no  concern, 
touching  the  matter  now  in  question,  with  the  contracts  between 
the  shipowners  and  the  shippers  or  cargo  owners.  Whatever 
claim  the  shipowners  may  have  under  their  contracts  is  not 
taken  away  by  the  decision  of  this  Court.  By  the  very  facts  of 
the  situation  the  shipowners  could  not  perform  their  contract  by 
carrying  the  enemy  goods  to  their  destination. 
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As  to  the  second  contention,  a  neutral  vessel  and  a  British 
vessel  are  not  in  the  like  case  or  condition.  Even  before  the 
Declaration  of  Paris  a  neutral  vessel  had  the  full  right  to  carry 
enemy  goods  into  an  enemy  country,  subject  to  the  risk  of  her 
detention  by  a  belligerent  for  the  purpose  of  seizing  the  goods ; 
and  this  was  the  foundation  of  the  principle  which,  generally 
speaking,  secured  to  them  their  full  freight. 

It  is  needless  to  cite  the  cases  in  which  the  doctrine  was 
applied,  or  in  which  exceptions  were  made.  But  I  will  quote 
from  two  of  the  latest  cases  in  which  Lord  Stowell  dealt  with 
the  matter.  His  statement  of  the  principle  in  The  Fortuna 
(Edw.  56,  57;  2  Eng.  P.C.  17,  18)  is:  "The  general  principle 
has  been  stated  very  correctly,  that  where  a  neutral  vessel  is 
brought  in  on  account  of  the  cargo,  the  ship  is  discharged  with 
full  freight,  because  no  blame  attaches  to  her;  she  is  ready  and 
able  to  proceed  to  the  completion  of  the  voyage,  and  is  only 
stopped  by  the  incapacity  of  the  cargo." 

And  in  The  Prosper  (Edw.  72,  76;  2  Eng.  P.C.  25,  26):  "In 
this  Court  it  is  held,  that  where  neutral  and  innocent  masters 
of  vessels  are  brought  into  the  ports  of  this  country  on  account 
of  their  cargoes,  and  obliged  to  unliver  them,  they  shall  have 
their  freight,  upon  the  principle  that  the  non-execution  of  the 
contract,  arising  from  the  incapacity  of  the  cargo  to  proceed, 
ought  not  to  operate  to  the  disadvantage  of  the  ship.  This  rule 
was  introduced  for  the  benefit  of  the  shipowners,  and  to  prevent 
the  rights  of  war  from  pressing  with  too  much  severity  upon 
neutral  navigation." 

Since  the  Declaration  of  Paris,  and  indeed  before  that  by 
the  practice  adopted  in  the  Crimean  War,  neutral  vessels  laden 
with  enemy  goods  could  not  be  prevented  from  continuing  their 
voyages  and  so  earning  their  freight,  except  where  the  goods 
were  contraband,  or  where  the  pursuit  of  the  voyage  would 
amount  to  a  breach  of  blockade — and  in  these  cases  no  freight 
would  be  allowed.  With  British  vessels  it  is  quite  otherwise; 
they  must  not  carry  enemy  goods,  or  proceed  on  voyages  for 
which  such  goods  were  shipped.  In  the  present  case  there  was 
accordingly  an  "  incapacity  to  proceed,"  attributable  not  only  to 
the  cargo,  but  also  to  the  ship. 

It  would  not  be  right,  however,  in  my  opinion,  to  withhold 
from  the  shipowners  all  the  freight  on  account  of  the  "  incapacity 
of  the  ship  "  where  the  shipment  took  place  before  war  and  the 
p. 0.0.  11 
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voyage  was  partly  accomplished.  What,  then,  ought  to  be  the 
rule?  It  is  possible  that  even  if  the  cargo  is  not  carried  to  its 
destination  it  would  be  just  in  some  cases  that  the  whole  amount 
of  the  freight  should  be  paid.  For  instance,  suppose  an  enemy 
cargo  were  shipped  before  the  war  from  Australia  for  Hamburg, 
and  were  seized  near  British  waters  and  taken  to  Bristol;  it  may 
be  that  it  would  be  fair  to  pay  the  shipowners  the  full  freight. 

On  the  other  hand,  suppose  a  cargo  of  enemy  goods  had 
been  shipped  before  the  war  from-^  Bristol,  and  destined  for 
Cameroon  or  Kiao  Chau,  and  were  seized,  as  in  this  case,  at 
Swansea;  it  would  be  wholly  inequitable  for  the  shipowners  to 
claim,  or  for  the  captors  to  be  subject  to,  payment  of  the  full 
freight,  even  though  by  the  contract  it  was  due  on  shipment  at 
Bristol. 

In  the  present  case,  where  only  a  comparatively  small  part 
of  the  voyage  was  made,  I  think  the  whole  freight  ought  not  to 
be  allowed.  What  part  should  be  allowed  I  will  refer  to  the 
Registrar  and  Merchants  to  say.  But  I  must  give  them  some 
direction  or  guidance,  although  no  strict  rule  can  be  laid  down 
which  would  be  universally  applicable.  Cases  differ  greatly. 
The  phrase  pro  rata  itineris  has  been  used  in  some  cases.  But 
this  does  not  import  a  mere  arithmetical  calculation  of  distances 
or  times.  The  only  rule  which  I  propose  to  state  for  the  guidance 
of  the  Registrar  and  Merchants  is  this : 

Such  a  sum  is  to  be  allowed  for  freight  as  is  fair  and  reason- 
able in  all  the  circumstances,  regard  being  had  to  the  rate  of 
freight  originally  agreed  (although  this  is  not  necessarily  conxilu- 
sive  in  all  cases),  to  the  extent  to  which  the  voyage  has  been 
made,  to  the  labour  and  cost  expended,  or  any  special  charges 
incurred  in  respect  of  the  cargo  seized  before  its  seizure  and 
unlivery,  and  to  the  benefit  accruing  to  the  cargo  from  the 
carriage  on  the  voyage  up  to  the  seizure  and  unlivery;  but  no 
sum  is  to  be  allowed  in  respect  of  any  inconveniences  or  delay 
attributable  to  the  state  of  war,  or  to  the  consequent  detention 
and  seizure. 

I  am  conscious  that  the  rule  is  not  precise.  I  doubt  whether 
any  precise  rule  could  be  laid  down;  but,  such  as  it  is,  I  am 
satisfied  that  the  experience  of  the  Registrar  and  Merchants  will 
enable  them  to  apply  it  so  as  to  bring  about  a  fair  and  satisfactory 
result. 
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As  to  the  items  for  extra  cost  of  discharging  the  goods  at 
Swansea  and  shifting,  I  think  these  should  go  against  these 
parcels  of  cargo,  and  should  be  allowed. 

I  have  said  that  the  claimants  in  the  affidavit  in  support  of 
their  claim  urged  that  the  detention  at  Swansea  should  be  taken 
into  account,  and  that  it  would  amount  to  the  whole  freight. 
In  this  particular  case  the  fact  is  that  the  owners  themselves  on 
August  1,  according  to  the  final  affidavit  of  their  manager, 
"  decided,  owing  to  the  political  situation  on  the  Continent,  to 
keep  the  Juno  at  Swansea  and  await  developments."  Apart 
from  this,  and  as  the  point  will  no  doubt  arise  in  future  cases, 
I  desire  to  pronounce  as  my  opinion  that  no  sum  ought  to  be 
allowed,  unless  there  be  some  special  and  exceptional  circum- 
stances, in  respect  of  any  delay  or  inconvenience  which  may 
occur  to  a  ship  as  the  necessary  result  of  her  diversion  or 
detention  for  the  purpose  of  seizing  and  making  unlivery  of  con- 
fiscable enemy  cargo.  Such  things,  and  their  consequent  losses, 
are  some  of  the  unfortunate,  albeit  minor,  results  of  war  to  which 
those  engaged  in  shipping  have  to  submit,  as  other  citizens  must 
in  other  capacities  and  walks  of  life. 

I  allow  the  claim  of  the  claimants  to  some  freight,  and  to 
the  special  items  mentioned,  and  order  a  reference  to  the  Registrar 
and  Merchants  to  ascertain  the  amount. 


Solicitors — Treasury  Solicitor ;  Holman,  Birdwood  &  Co. 

[Beported  by  Arthur  Fritchard,  Esq.,  Barrister-at^Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     Dec.  7,  14,  17,  21,  1914. 

THE  ODESSA.  THE  CAPE  CORSO. 

Enemy  Cargo — Claim  of  Pledgees — Accrual  of  Right  to  Sell. 

The  pledgees  of  bills'of  lading  of- enemy  cargo,  which  has  been 
properly  captured,  have  no  claim  which  is  recognised  in  the  Prize 
Court;  and  the^act  that  the  right  to  sell  has  accrued  to  the  pledgees 
does  not  make  the  pledgees  into  owners. 
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The  Odessa. 

Cause  for  the  condemnation  of  cargo  as  prize. 

The  Odessa  was  a  four-masted  German  barque,  which  was 
captured  on  August  19,  1914,  by  H.M.S.  Cavonia  and  brought 
into  Bantry  Bay,  and  was  afterwards  condemned  as  prize. 

The  subject-matter  of  the  claim  in  this  cause  was  a  large 
quantity — 51,043  bags — of  nitrate  of  soda,  which  was  laden  on 
board  the  Odessa.  The  facts,  as  stated  in  the  judgment,  were 
as  follows : 

"The  claimants  are  J.  Henry  Schroder  &  Co.,  of  Leadenhall 
Street,  London,  a  firm  of  which  Baron  von  Schroder,  a  naturalised 
subject  of  this  kingdom,  and  Frank  C.  Tiarks,  a  British  subject, 
are  the  partners. 

"  The  cargo  was  purchased  from  Weber  &  Co.  (a  firm  of 
Chilean  merchants)  at  Valparaiso  by  the  Rhederei-Aktien-Gesell- 
schaft  von  1896,  a  German  company  carrying  on  business  at  Ham- 
burg. By  a  business  arrangement  between  this  German  company 
and  Schroder  &  Co.,  the  latter  accepted  bills  of  exchange  in  favour 
of  the  sellers  against  the  cargo,  and  received  the  bills  of  lading  as 
security  for  the  acceptances  and  the  moneys  payable  under  them. 

"  The  bill  of  lading  in  this  instance  was  dated  May  8,  1914, 
and  was  made  out  in  favour  of  J.  Henry  Schroder  &  Co.,  London, 
or  their  assigns.  The  vessel  was  stated  therein  to  be  '  bound  for 
Channel  for  orders.' 

"  Fifteen  bills  of  exchange  for  various  amounts  were  accepted 
by  Schroder  &  Co.  on  June  4,  1914,  and  twenty-one  others  on 
June  9.  The  due  dates  of  these  sets  of  bills  were  September  6  and 
10,  1914,  respectively,  but  the  time  of  payment  having  been 
extended  by  proclamation,  the  actual  dates  for  payment  were 
October  19  and  24.  Therefore,  when  Schroder  &  Co.'s  claim  was 
made  the  bills  had  not  been  met.  They  have  since  been  paid,  and 
the  total  sum  amounts  to  41,153Z. 

"  The  claimants  claim  the  cargo  '  as  being  the  property  of 
British  subjects,  and/or  as  holders  for  full  value  of  the  bills  of 
lading  therefor,'  and  "as  the  persons  beneficially  interested  in 
the  cargo.'  " 

Maurice  Hill,  K.C.  {The  Attorney-General  {Sir  John 
Simon,  K.C.)  and  Theobald  Mathew  with  him),  for  the  Procurator- 


THE    ODESSA.      THE    CAPE    CORSO.  165 

General. — By  the  arrangement  in  letters  between  the  German 
buyers  and  the  claimants,  the  claimants  bpened  a  credit  in  favour 
of  the  buyers  by  agreeing  to  accept  for  account  of  the  buyers  drafts 
of  Weber  &  Co.  on  the  claimants,  against  the  cargo  to  be  shipped 
by  Weber  &  Go.  for  account  of  the  buyers.    The  effect  of  the  whole 
transaction  is,  first,  that  Weber  &  Co.  sell  and  ship  nitrate  to  the 
buyers ;  and  secondly,  that  the  claimants  agree  to  lend  money  to 
the  buyers,  by  paying  Weber  &  Co.  the  price — the  method  of 
payment  being  the  acceptance  of  a  draft — and  by  holding  the  bill 
of  lading  as  security  for  the  obligation  of  the  buyers  to  reimburse 
them;  and  the  claimants  can  get  reimbursement  after  the  war. 
The  property  passed  direct  from  Weber  &  Co.  to  the  buyers  as 
soon  as  Weber  &  Co.  had  obtained  the  claimants'  acceptances  and 
in  exchange  had  handed  the  bill  of  lading  to  them  for  the  buyers. 
Weber  &  Co.  had  then  given  up  the  jus  disponendi,  and  the 
property  had  completely  passed  to  the  buyers — see  the  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  18,  rule  5  (2),  and  s.  19. 
The  conditions  are  fulfilled,  and  the  property  passes,  when  the 
drafts  are  accepted  and  exchanged  for  the  bill  of  lading — Mirabita 
i;.   Imperial   Ottoman   Bank   [1878]    (47   L.   J.    Ex.   418,   423; 
3  Ex.  D.  164,  172)  and  Shepherd  v.  Harrison  [1869]  (38  L.  J. 
Q.B.  105,  112;  L.  R.  4  Q.B.  196,  204,  205).    The  claimants  were 
named  in  the  bill  of  lading  as  consignees.     This  might  raise  a 
■  presumption  that  they  were  the  owners,  but  that  is  rebutted  by  the 
evidence  that  they  were  so  named  only  for  the  purpose  of  holding 
it  as  a  security.     The  naming  of  a  person  as  consignee  in  the 
bill  of  lading  does  not  pass  the  property  to  him,  as  he  may  be  so 
named  as   being   agent   or   as   having  some   interest  less   than 
property.    The  claimants  could  not  have  sued  on  the  bill  of  lading, 
because  the  property  did  not  pass  by  reason  of  the  consignment — 
Carver's  Carriage  by  Sea  (5th  ed.),  §  62,  and  Bills  of  Lading  Act, 
1855  (18  &  19  Vict.  c.  iii.),  s.  1.    If  the  bill  of  lading  had  been  to 
order  and  had  been  indorsed  to  the  claimants,  there  would  be  the 
same  question  as  to  whether  the  indorsement  was  intended  to 
transfer  the  property  in  the  goods  or,  for  instance,  to  pledge  the 
goods— Sewell  v.  Burdick  [188J^]  (54  L.  J.  Q.B.  156,  162,  163, 
172,  173;  10  App.  Gas.  74,  84-86,  105).    The  Prize  Court  wUl  look 
behind  the  bill  of  lading  to  find  out  whether  the  property  is  in  the 
consignee  or  not — The  Abo  [185^]  (Spinks,  42;  2  Eng.  P.C.  285), 
where    further    proof    was    allowed    as    to    whether    the    pro- 
perty   was    in    the    British    shipper    or    in    the    named    enemy 
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consignee;  so  also  in  The  Packet  de  Bilboa  [1799]  (2  C.  Rob. 
133;  1  Eng.  P.C.  209)  the  question  was  whether  the  legal  title  was 
in  the  British  shipper  or  in  the  enemy  consignee.  This  case 
differs  from  The  Miramichi  [19U]  (ante,  p.  137;  [1915]  P.  71), 
as  here  the  seller  has  been  paid  in  accordance  with  the  contract 
of  sale,  and  the  claimants  have  given  credit,  not  to  the  sellers,  but 
the  buyers,  and  the  property  is  in  the  buyers  subject  to  the  pledge 
to  the  claimants.  The  case  is  governed  by  The  Ida  [185Jf] 
Spinks,  26,  36;  2  Eng.  P.C.  268,  280),  where  it  was  held  to 
■be  an  established  doctrine  that  no  lien  on  property,  however 
honest,  affords  ground  for  its  restitution;  even  mortgagees 
of  property  cannot  in  the  Prize  Court  get  any  relief  in 
respect  of  it — The  Marie  Glaeser  [J97|]  (ante,  p.  38;  [1914] 
P.  218).^ 

Mackinnon,  K.C.,  and  C.  R.  Dunlop,  for  the  claimants. — This 
case  is  of  the  first  importance,  as  the  bill  of  exchange  on  London 
is  the  general  means  all  over  the  world  of  financing  the  owner 
of  any  cargo  during  its  carriage;  and  bankers  would  have  been 
in  consternation  if  they  had  thought  that  in  case  of  war  their 
security  would  be  gone.  It  is  desirable  that  this  case  should  be 
decided  by  the  Prize  Court,  and  not  that  it  should  have  to  be 
referred  afterwards  to  the  Prize  Claims  Committee,  The 
claimants  admit  that  there  are  precedents  which  might  be  followed 
so  as  to  condemn  this  cargo  without  recognition  of  their  claim. 
But  decisions  in  the  Prize  Courts  in  former  wars  are  less  binding 
as  precedents  than  previous  decisions  are  in  a  civil  Court,  because 
the  principles  of  International  Law  which  are  administered  by 


(1)  The  Attorney-General  here  intervened  and  stated  that  he  had 
authority  for  saying  that  a  committee,  called  the  Prize  Claims  Com- 
mittee, had  been  constituted  for  the  consideration  of  claims  of  third 
parties  interested  in  ships  or  cargoes  condemned  by  the  Prize  Court,  in 
order  that  the  law  laid  down  by  the  Court  as  to  charges  over  ships  or 
cargoes  might  not  lead  to  hardship  in  cases  where  it  was  right  that  the 
British,  allied,  or  neutral  subjects  should  receive  compensation.  He  was 
not  saying  this  to  prejudice  this  case,  in  which  it  might  be  that  the 
Court  would  be  able  to  give  the  relief  asked ;  but  he  wished  to  make  the 
statement  with  as  much  publicity  as  possible,  as  otherwise  the  claims  of 
the  Crown  might  lead  to  the  false  impression  that  they  were  designed  to 
prevent  all  consideration  of  claims  which,  it  might  be,  had  merit  behind 
them,  although  they  did  not  justify  a  decision  in  their  favour  in  the 
Prize  Court.  It  would  be  important,  if  the  decision  in  this  case  were 
in  favour  of  the  Crown,  that  it  should  not  be  supposed  that  the 
authorities  responsible  should  think  themselves  relieved  from  the 
consideration  of  bona  fide  claims  arising  outside  the  Court. 
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this  Court  are  constantly  changing  and  growing  in  accordance 
with  the  development  of  trade,  the  practice  of  nations,  and  new 
international  contracts.  For  instance,  under  the  Declaration  of 
London,  1909,  art.  60,  a  former  owner  of  enemy  goods  on  an 
enemy  vessel,  if  he  is  a  neutral,  may  exercise  a  certain  right  of 
stoppage  in  transitu  in  certain  circumstances,  and  thus  now  save 
the  goods  from  condemnation.  Again,  Dr.  Lushington  said  in 
The  Ida.  (Spinks,  26,  29;  2  Eng.  P.C.  268,  272),  referring  to  the 
contention  that,  as  the  bill  of  lading  was  not  indorsed,  the 
property  at  common  law  remained  in  the  shipper,  and  that  the  law 
of  the  Prize  Court  was  the  same :  "  If  you  can  establish  that 
the  common  law  and  the  law  of  the  Prize  Court  as  to  property 
or  ownership  are  identical,  you  will  prove  wonders."  But  now 
in  the  Prize  Court,  in  deciding  questions  of  property,  the  law  to 
be  applied  is  the  ordinary  municipal  law  governing  contracts  for 
the  sale  and  purchase  of  goods — The  Miramichi  {ante,  p.  137; 
[1915]  P.  71,  77).^  Therefore  this  case  cannot  be  governed 
altogether  by  The  Ida  (Spinks,  26,  29;  2  Eng.  P.C.  268,  272),  as 
trade  and  principles  of  law  have  developed  since  then ;  also  that 
case  was  decided  on  the  point  of  false  papers,  so  that  the  opinion 
on  the  other  point  is  obiter.  Moreover,  as  regards  the  claimants 
in  the  present  case,  who  have  advanced  the  money,  the  Prize 
Court  will  take  into  consideration  that  they  are  British,  and  that 
"  it  would  be  a  harsh  measure  to  make  British  merchants  sustain 
the  loss  of  money  so  expended" — The  Belvidere  [1813]  (1  Dod. 
353,  358;  2  Eng.  P.C.  183,  186);  see  also  The  Vrow  Sarah  [1803] 
(1  Dod.  355n.;  2  Eng.  P.C.  185n.)  and  The  Aina  [185:^]  (Spinks, 
8,  11;  2  Eng.  P.C.  247,250). 

In  substance  the  interest  of  the  claimants  in  this  cargo  is  such 
that  they  ought  not  to  be  deprived  of  it.  No  doubt  in  legal 
analysis  they  are  regarded  as  pledgees — Sewell  v.  Burdick 
(54  L.  J.  Q.B.  156;  10  App.  Cas.  74)— and  they  are  not  the  owners 
in  the  sense  of  having  the  absolute  property  against  all  the  world. 

(2)  The  conflict  of  principle,  suggested  to  exist  in  these  cases,  is 
more  apparent  than  real.  In  The  Ida  (Spinks,  26,  29 ;  2  Eng.  P.C.  268, 
272)  the  goods  were  shipped,  as  explained  in  the  judgment,  under  false 
bills  of  lading,  in  anticipation  of  war.  In  The  Mikamichi  (ante, 
p.  137;  [1915]  P.  71,  77),  as  explained  in  the  judgment,  the  shipment 
took  place  before  war  was  anticipated.  And,  as  appears  from  each  judg- 
ment, the  common  law  as  to  transfer  of  property  does  not  apply  in  the 
Prize  Court  in  the  first  circumstances,  but  is  applied  in  the  second — 
The  Ida  (Spinks,  at  p.  29 ;  2  Eng.  P.C,  at  p.  272)  and  The  Mieamichi 
(ante,  p.  137;  [1915]  P.,  at  pp.  76,  77).— Repoetbe's  Note. 
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They  have,  however,  the  beneficial  ownership ;  and  they  have  as 
full  rights  as  mortgagees  have.  The  distinction  between  a  mort- 
gage and  a  pledge  is  minute,  when  the  pledgee  is  in  possession ; 
it  is  analysed  in  Morritt,  In  re  [1886]  (56  L.  J.  Q.B.  139,  142; 
18  Q.B.  D.  222,  232,  233).  Also  in  Sewell  v.  Burdick  (54  L.  J. 
Q.B.  156;  10  App.  Gas.  74)  the  goods  were  deliverable  under 
the  bills  of  lading  to  the  shipper  or  assigns,  and  the  shipper 
indorsed  the  bills  of  lading  in  blank ;  whereas  here  the  claimants 
were  named  as  the  consignees  and  as  against  the  shipowner  had 
an  absolute  right  to  the  goods,  and  as  against  a  third  party  could 
sue  for  conversion — Bristol  and  West  of  England  Bank  v. 
Midland  Railway  Co.  [1891]  (61  L.  J.  Q.B.  115,  117,  118; 
[1891]  2  Q.B.  653,  660)  and  The  Wingfield  [1901]  (71  L.  J. 
P.  21;  [1902]  P.  42). 

[Sir  Samuel  Evans  (The  President). — Ought  these  claimants 
to  be  regarded  in  any  sense  as  owners  of  the  goods?  What 
would  have  been  their  position  if  they  had  only  advanced  part 
of  the  value?] 

Then  they  might  only  be  pledgees  for  that  amount.  The 
position  of  bankers,  when  like  the  claimants  they  accept  for 
buyers,  is  the  same  as  when  they  discount  an  acceptance  for 
sellers  as  in  The  Miramichi  (ante,  p.  137;  [1916]  P.  71).  The 
sellers'  obligation  under  the  contract  of  sale  to  tender  the  bill  of 
lading  does  not  depend  on  whether  the  goods  are  lost  or  not — 
Groom,  Lim.  v.  Barber  [19U]  (84  L.  J.  K.B.  318;  [1915] 
1  K.B.  316).  The  claimants  could  have  assigned  their  pledge  of 
the  goods,  or  could  have  re-pledged  them;  as  to  the  efiect  of  a 
re-pledge,  see  Nicholson  v.  Hooper  [1838]  (4  Myl.  &  Gr.  179). 

[Sir  Samuel  Evans  (The  President). — Would  it  not  be 
necessary  for  the  Court  to  go  into  the  question  of  account  between 
the  German  buyers  and  the  claimants,  as  the  former  may  not  be 
indebted  to  the  latter  to  the  full  amount  of  the  acceptance?] 

If  the  goods  are  condemned,  the  condemnation  should  be 
subject  to  satisfaction  of  the  amount  of  the  pledge  out  of  the 
proceeds — see  per  Livingston,  J.,  in  The  Frances  [19U] 
(8  Cranch  (Amer.),  418,  420).  As  regards  the  old  precedents  in 
the  Prize  Court  for  not  recognising  liens,  one  chief  ground  was 
that  the  liens  were  unknown  to  the  captor — The  Tobago  [280^] 
(5  C.  Rob.  218;  1  Eng.  P.G.  456)  and  The  Marianna  [7805] 
(6  C.  Rob.  24;  1  Eng.  P.G.  518),  both  cited  in  The  Marie  Glaeser 
(anfe,  p.  38;  [1914]  P.  218). 


THE    ODESSA.      THE    CAPE    CORSO.  169 

[Sir  Samuel  Evans  (The  President).— If  The  Marie  Glaeser 
(ante,  p.  38;  [1914]  P.  218)  is  good  law,  you  must  distinguish 
this  case  of  a  pledgee  of  goods  from  the  case  of  a  lien  on  a  ship.] 

A  lien  on  a  ship  is  different,  because  a  ship  carries  distinctive 
documents  and  a  label  of  national  character.  The  goods  bear 
no  label  of  national  character.  Their  only  label  of  title  is  the 
bill  of  lading.  Here  the  claimants  are  not,  as  in  the  case  of  a 
ship,  setting  up  a  right  unknown  to  the  captor.  The  claimants 
are  the  consignees  named  in  the  bill  of  lading,  and  it  is  only  by 
importing  other  law  than  that  of  the  Prize  Court  that  the  Court 
can  find  the  person  named  to  be  a  pledgee  instead  of  a  full  owner. 
Also  it  is  established  that  the  captors  take  cum  onere  to  a  certain 
extent ;  one  kind  of  lien  on  goods  must  be  recognised  in  the  Prize 
Court,  that  of  freight— The  Tobago  (5  C.  Rob.  218;  1  Eng.  P.C. 
456).  The  true  criterion  of  property  for  the  purpose  of  con- 
demnation is  that,  if  you  are  the  person  on  whom  the  loss  will 
fall,  you  are  to  be  considered  as  the  proprietor — The  Packet  de 
BiLBOA  (2  C.  Rob.  133,  136;  1  Eng.  P.C.  209,  211).  The  true 
principle  on  which  capture  depends  is  the  destruction  of  the 
resources  of  the  enemy;  it  is  open  to  question  whether  this  aim 
is  attained  by  forfeiting  the  pledges  of  friendly  pledgees.  There 
have  been  cases  in  the  present  war  where  German  owners  insured 
by  underwriters  in  the  United  States  have  desired  their  property 
to  be  condemned  in  the  British  Prize  Court. 

The  Carlos  F.  Roses  [1900]  (177  U.S.  655)  is  distinguish- 
able; there  the  claimants  were  neutrals  and  not  nationals  ftf  the 
United  States,  while  here  the  claimants  are  British.  In  The 
Amy  Warwick  [1862]  (2  Sprague,  150,  156)  it  was  declared  that 
the  strict  legal  title  is  not  the  limit,  but  the  claim  is  to  be  allowed 
where  the  claimants  are  "  trustees  holding  the  legal  title  and 
possession  with  a  right  of  retention  until  their  advances  should 
be  paid." 

The  principle  of  all  the  cases  is  that  the  Prize  Court  recognises 
a  jus  in  re,  but  not  a  jus  in  rem,  unless  the  latter  is  a  lien  which 
is  part  of  the  general  law;  that  is  to  say,  as  a  rule  a  lien,  which 
needs  to  be  enforced  by  the  process  of  the  Court,  will  not  be 
recognised.  It  is  on  this  ground  that  holders  of  liens  have  failed 
—The  Tobago  (5  C.  Rob.  218,  222;  1  Eng.  P.C.  456,  457), 
The  Nigretia  [1905]  (2  Russ.  &  Jap.  P.C.  208),  The  Russia 
[190i]  (Takahashi,  567),  The  Hampton  [1866]  (5  Wall.  372), 
and  The  Marie  Glaeser  (ante,  p.  38;   [1914]   P.  218).      Here 
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the  claimant  has  a  jus  in  re,  and  therefore  his  interest  should  not 
be  condemned— The  Tobago  (5  C.  Rob.  218,  222;  1  Eng.  P.C.  456) 
and  The  Frances  (8  Cranch  (Amer.),  418).  Also  the  rights  of  a 
pledgee  are  as  much  part  of  the  general  law  as  the  right  of  the 
shipowner  to  his  freight,  and  therefore  are  protected. 

The  Attorney-General  (Sir  John  Simon,  K.C.),  in  reply. — 
There  are  five  answers  to  the  claim.  First,  it  is  admitted  that 
this  property  belongs  to  an  enemy,  and  that  the  claimants  are 
pledgees.  Those  were  the  exact  facts  in  The  Ida  (Spinks,  26; 
2  Eng.  P.C.  268).  The  main  ground  of  that  decision  was  not 
false  papers,  but  lien,  as  shewn  by  the  headnote  and  judgment. 
Secondly,  the  claim  is  contrary  to  the  judgment  in  The  Miramichi 
{ante,  p.  137;  [1915]  P.  71),  which  cited  The  Ida  (Spinks,  26; 
2  Eng.  P.C.  268),  and  relied  on  the  proof  of  property.  Thirdly, 
the  contention  of  the  claimants  is  contrary  to  the  reasoning  in 
The  Marie  Glaeser  (ante,  pp.  38,  49;  [1914]  P.  218,  228). 
Fourthly,  it  cannot  be  argued  that  the  claim  of  a  holder  of  a 
respondentia  bond  on  cargo,  or  of  a  mortgagee  of  a  ship,  are 
to  be  recognised;  yet  each  of  these  interests  is  higher  than  that 
of  a  pledgee.  Fifthly,  if  this  kind  of  claim  were  allowed,  the 
Court  would  have  to  go  into  the  minutiae  of  accounts  between 
the  pledgee  and  the  enemy  owner  to  ascertain  the  real  interest  of 
the  pledgee.  Also  The  Carlos  F.  Roses  (177  U.S.  655)  is  a 
formidable  obstacle  to  the  claimants. 

Cur.  adv.  vult. 

The  Cape  Corso. 

Cause  for  the  condemnation  of  cargo  as  prize. 

The  subject-matter  of  the  claim  in  this  case  was  a  large 
quantity  of  valuable  wood  laden  on  board  the  British  steamship 
Cape  Corso.  She  was  detained  at  Suez  for  some  days  on 
August  7,  1914,  and  afterwards,  and  this  cargo  was  seized  on 
the  arrival  of  the  vessel  at  Brixham  on  August  26. 

William  Brandts,  Son  &  Co.,  of  Fenchurch  Avenue,  London, 
a  firm  of  British  subjects,  claimed  this  parcel  of  wood,  and  are 
hereafter  referred  to  as  "the  claimants."  The  owners  of  the 
Cape  Corso  claimed  certain  freight  and  charges.  The  facts,  as 
stated  in  the  judgment,  were  as  follows : 

"  The  cargo  was  purchased  from  one  Schiitze  of  Otaru  in 
Japan  by  one  Leo  Kiipper,  of  Hamburg,  a  German  subject.  The 
vessel  was  chartered  to  Kvipper.     The  goods  were  shipped  in 
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Japan,  and  the  vessel  was  bound  for  Rotterdam,  or,  at  the  option 
ot  the  charterer,  for  Hamburg. 

"By  a  business  arrangement  between  Kiipper  and  the 
claimants,  the  latter  gave  to  Mitsui  &  Co.,  in  London,  on  behalf 
of  their  house  at  Otaru,  letters  of  credit  authorising  them  to 
negotiate  drafts  of  Schiltze  on  the  claimants  for  the  cargo  pur- 
chased from  him  by  Kiipper.  A  certain  number  of  bills  of 
exchange  were  accepted  by  the  claimants  before  the  war,  which 
fell  due  after  the  war,  but  which  have  now  been  paid. 

"  The  bills  of  lading  were  made  out  to  Schiitze's  order  or 
assigns,  and  were  indorsed  generally  by  Schiltze.  They  were 
in  due  course  received  by  the  claimants  as  security  against  their 
acceptances.  The  claimants  then  forwarded  them  to  their  agent 
at  Hamburg  to  deliver  up  to  Kiipper  against  payment,  and  some 
of  them  were  presented  before  the  war.  Certain  collateral 
securities  were  given  to  the  claimants  by  Kupper,  in  part  by  a 
guarantee  of  the  Rheinische  Creditbank  Filiale  Karlsruhe,  and 
in  part  by  a  deposit  with  the  claimants'  agent  in  Hamburg.  The 
transactions  were  not  quite  so  simple  as  "  in  the  previous  case 
of  The  Odessa.  "  Their  effect  has  been  stated,  and  no  further 
details  need  be  given. 

"The  balance  of  account  stated  by  the  claimants  to  remain 
due  from  Kupper  is  6,104Z. 

"  The  claim  was  formulated  by  the  claimants  as  follows : 
A  (1)  A  declaration  that  the  goods  are  their  property. 
(2)  Release  to  them  of  the  said  goods. 

"  Alternatively — 

B  (1)  A  declaration  that  they  are  entitled  to  possession 
of  the  goods. 

(2)  Release  of  the  goods  to  the  claimants  for  the 
purpose  of  sale  and  retention  by  them  out  of  the 
proceeds  of  sale  of  the  amount  paid  by  them  for 
the  bills  of  lading  and  of  the  amount  of  costs, 
losses  and  expenses  (if  any). 

(3)  Alternatively,  for  payment  to  them,  out  of  the 
proceeds  of  sale  of  the  goods,  of  the  amounts 
referred  to  in  (2). 

"  In  reference  to  the  transactions  between  them,  the  claimants 
in  writing  to  their  German  customer  Kiipper  said,  'We  shall 
be  pleased  to  finance  the  wood  shipments  from  Mr.  Carl  Schiltze 
for  your  account  on  the  basis  as  sketched  by  you.' 
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"  Just  as  Brandts,  Son  &  Co.  financed  the  wood  shipments 
for  their  customer,  so  did  Schroder  &  Co.  finance  the  nitrate 
shipments  for  their  customers,  the  Rhederei-Aktien-Gesellschaft 
von  1896." 

Dec.  17,  1914.— Maurice  Hill,  K.C.,  and  R.  H.  Balloch,  for 
the  Procurator-General. — Those  claimants  made  their  advance 
on  the  security  of  the  bills  of  lading,  Kupper's  personal  credit, 
and  the  guarantee  of  the  German  bank.  This  is  not  so  simple 
an  accounting  as  in  the  previous  case,  but  the  decision  on  the 
principle  as  to  whether  pledgees'  rights  can  be  recognised  will 
determine  this  case.  The  claimants  ask  for  a  condemnation 
subject  to  their  rights  as  pledgees,  or  for  release.  If  the  goods 
were  released,  the  claimants  would  become  trustees  for  the 
German  owner  of  the  balance  beyond  the  amount  for  which  they 
credited  him,  and  the  enemy  owner  could  raise  money  on  this 
debt  in  a  neutral  country.  This  increases  the  enemy's  credit, 
and  it  is  on  that  ground  that  awards  of  salvage  have  been 
refused  by  arbitrators  to  Germans  during  the  war.  If  the  con- 
demnation were  subject  to  the  pledgees'  rights,  the  enemy  owner 
would  to  that  extent  have  his  resources  increased  by  payment 
of  his  debt  to  the  claimants;  and  also  an  account  would  have 
to  be  taken  between  the  claimants  and  the  enemy  owner  in  the 
absence  of  the  latter.  It  may  be  that  the  claimants  can  be 
relieved  by  the  bounty  of  the  Crown  without  releasing  the 
enemy  owner,  but  this  cannot  be  done  by  the  Court. 

Stuart  Bevan,  for  the  claimants. — The  argument  for  the 
claimants  in  the  previous  case  applies  to  these  claimants.  But 
even  if  those  claimants  fail,  these  claimants  should  succeed. 
The  claimants  here  took  the  German  bank's  guarantee  not  as  a 
secondary  security,  but  as  an  essential  part  of  their  security. 
And  there  was  a  default  in  the  German  bank's  guarantee  as 
regards  the  bill  of  lading  for  2,834  logs,  as  is  shewn  by  the 
letter  of  the  German  bank  to  Ludwig  Tillmann  on  July  27,  1914. 
The  default  took  place  before  the  seizure  of  the  cargo.  On 
default  pledgees  gain  an  immediate  right  to  sell ;  this  is  admitted. 
The  claimants  therefore  on  default  became  owners  of  some 
unascertained  portion  of  this  parcel,  and  on  sale  would  become 
owners  of  that  portion  of  the  proceeds.  As  to  the  remainder  of 
the  shipment,  the  position  is  different.  The  bills  of  lading  for 
the  remainder  have  been  returned  by  Tillmann  to  the  claimants, 
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and  no  doubt  were  presented  to  the  German  bank  at  about  the 
same  date  as  the  other  bill  of  lading.  Therefore  it  appears  that 
the  claimants'  right  to  sell  the  remainder  arose  also  before 
seizure. 

[Sir  Samuel  Evans  (The  President). — Do  pledgees  by  mere 
possession  of  the  right  to  sell  change  from  pledgees  to  owners?] 

Yes,  without  doing  anything.  Pledgees  can  appropriate 
without  a  sale,  as  would  clearly  be  the  case  with  bullion  or 
investments. 

Maurice  Hill,  K.C.,  in  reply. — The  evidence  even  as  to  refusal 
by  the  German  bank  to  accept  the  documents  as  regards  the 
2,834  logs  is  thin;  and  the  fact  that  the  other  bills  of  lading 
were  returned  does  not  prove  refusal.  But  in  any  case  the 
claimants  remain  only  pledgees.  The  rights  of  pledgees  on 
default  no  doubt  include  a  right  to  sell  besides  their  right  of 
possession,  which  is  a  kind  of  property — Morritt,  In  re  (56  L.  J. 
Q.B.  139,  U2;  18  Q.B.  D.  222,  232),  per  Lord  Justic'e  Cotton: 
"  It  is  out  of  the  possession  given  him  under  the  contract  that 
the  pledgee's  rights  spring."  But  the  pledgee  has  only  a  special 
property  in  the  goods,  and  the  general  property  remains  in  the 
pledgor;  and  on  default  the  pledgee  has  no  right  to  re-vest  the 
property  in  himself,  but  has  only  the  power  to  sell — Hubbard, 
Ex  parte  [1886]  (55  L.  J.  Q.B.  490,  492;  17  Q.B.  D.  690,  698). 

Darby,  for  the  owners  of  the  Cape  Corso,  contended  that 
they  were  entitled  to  certain  freight  and  demurrage  and  other 
charges. 

[The  Court  referred  to  the  Registrar  and  Merchants  the  claim 
for  freight  under  the  same  directions  as  in  The  Roumanian 
[19U]  (ante,  p.  75;  [1915]  P.  26),  and  the  reasonable  extra 
charges  for  delivering  this  cargo  in'  the  more  expensive  port 
,  of  London,  chosen  by  the  Crown,  instead  of  in  the  port  of 
Rotterdam,  and  disallowed  the  claims  for  demurrage  and  certain 
other  expenses.] 

Cur.  adv.  vult. 

Dec.  21. — Sir  Samuel  Evans  (The  President)  read  the 
following  judgment:  The  claims  to  the  cargoes  in  these  two 
cases  are  of  a  like  nature.  There  is  no  difference  between  them 
in  any  matters  essential  for  my  judgment,  and  the  principles 
applicable  must  be  the  same  in  both.  I  will  therefore  deal  with 
them  together.     [The  learned  Judge  stated   the  facts   in   both 
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cases  as  already  set  out,  and  proceeded :  J  It  was  admitted  for 
the  claimants  in  each  case,  first,  that  in  law  the  property  in 
the  cargoes  had  been  transferred  to  and  become  vested  in  the 
German  purchasers,  and  that  the  latter  were  at  all  material 
times  the  legal  "  owners "  of  the  cargoes ;  and  secondly,  that 
the  claimants  were  merely  pledgees  of  the  bills  of  lading 
representing  the  cargoes  as  security  for  moneys  advanced  or 
agreed  to  be  advanced. 

The  important  questions  of  law  now  raised  are  whether  the 
Prize  Court  should  nevertheless  regard  the  claimants  as  the  real 
owners  of  the  goods,  and  should  therefore  release  the  goods 
captured  on  the  ground  that  they  were  not  "  enemy  property  " ; 
or  whether  the  Court  should  in  some  way  take  cognisance  of 
their  claims,  and  direct  the  captors  or  the  Marshal  to  pay  them 
out  of  the  proceeds. 

The  argument  was  presented  ably  and  persuasively  by 
Mr.  Mackinnon,  and  the  Court  is  indebted  to  him  for  his 
assistance.  He  admitted  that  no  decisions  of  this  or  any  other 
Court  of  Prize  had  given  effect  or  even  lent  countenance  to  such 
a  claim;  but  he  urged  that,  side  by  side  with  the  development 
of  commercial  dealings  on  the  lines  of  those  now  presented, 
there  should  be  such  an  extension  of  the  law  of  prize  as  would 
protect  people  who,  like  the  claimants,  lent  money  on  the 
security  of  cargoes  or  their  bills  of  lading. 

At  the  outset,  two  things  must  be  remembered:  first,  that 
this  is  a  Court  of  law ;  and  secondly,  that  the  law  to  be  adminis- 
tered here  is  the  Law  of  Nations — that  is,  the  law  which  is 
generally  understood  and  acknowledged  to  be  the  existing  law 
applicable  between  nations  by  the  general  body  of  enlightened 
international  legal  opinion. 

The  decisions  of  a  Court  of  law  should  proceed  upon  defined 
principles.  Those  principles  have  to  be  applied  to  ever-varying 
sets  of  facts.  But  the  Court  has  the  function  and  duty  not 
merely  of  deciding  individual  cases,  but  of  determining  them 
upon  principles  which  shall  be  a  guide  to  others  as  to  what  their 
positions  and  rights  are  in  the  eye  of  the  law. 

In  the  domain  of  International  Law,  in  particular,  there  is 
room  for  the  extension  of  old  doctrines  or  the  development  of 
new  principles,  where  there  is,  or  is  even  likely  to  be,  a  general 
acceptance  of  such  by  civilised  nations.  Precedents  handed 
down  from  earlier  days  should  be  treated  as  guides  to  lead,  and 
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not  as  shackles  to  bind.  But  the  guides  must  not  be  lightly 
deserted  or  cast  aside.  Already,  in  the  course  of  the  present 
war,  I  have  had  to  deal  with  questions  not  remote  from  those 
raised  in  these  proceedings;  and  in  dealing  with  them  I  have 
striven  after  careful  consideration  to  decide  them  in  this  spirit, 
with  the  guidance  of  the  past  and  in  the  light  of  later  experience. 
In  The  Marie  Glaeser  {ante,  p.  38;  [1914]  P.  218)  the 
positions  of  owners  of  enemy  vessels,  and  of  other  persons, 
neutral  and  British  subjects,  claiming  liens  or  charges  upon  the 
vessels,  fell  to  be  decided. 

In  The  Miramichi  (ante,  p.  137;  [1915]  P.  71)  rules  for 
determining  the  "  ownership  "  of  cargoes  laden  on  an  innocent 
ship  had  to  be  laid  down. 

In  The  Marie  Glaeser  {ante,  p.  38;  [1914]  P.  218)  the 
decision  was  that  in  cases  of  capture  no  mortgages,  liens,  or 
charges  upon  an  enemy  ship  could  be  set  up  in  this  Court  against 
the  captors. 

In  The  Miramichi  {ante,^.  137;  [1915]  P.  71)  it  was  held 
that  in  cases  of  seizure  the  "  ownership  "  of  or  "  property "  in 
a  cargo  shipped  during  peace  depends  upon  the  municipal  law 
governing  contracts  for  the  sale  and  purchase  of  goods. 

I  must  adhere  to  those  decisions,  unless  and  until  they  are 
corrected  by  a  higher  tribunal;  and  must  apply  the  principles 
on  which  they  were  founded  consistently  to  the  facts  of  the 
present  claims,  unless  there  is  good  reason  in  reference  to  these 
cargoes  for  adopting  different  tests  or  doctrines. 

As  to  the  charges,  or  liens,  no  doubt  a  distinct  line  could 
be  drawn  between  ships  and  cargoes  laden  in  them,  if  it  were 
deemed  right  to  make  such  a  distinction.  But  it  has  never  yet 
been  made,  I  think,  in  any  authority  by  the  Prize  Court  of  any 
nation.  The  reasons  for  not  allowing  any  charges  or  liens 
against  ships  are  set  out  in  The  Marie  Glaeser  {ante,  p.  38; 
[1914]  P.  218),  and  the  many  authorities  therein  cited.  Some 
of  these  authorities  related  to  cargoes,  and  the  same  reasons 
were  applied.  I  will  not  go  over  the  same  ground  again.  But 
I  will  just  refer  to  three  instances  as  examples  where  cargoes 
were  dealt  with  upon  the  same  footing,  covering  the  century 
from  the  time  of  Lord  Stowell  in  1805,  through  the  period  of 
the  Crimean  War  in  1854,  up  to  the  Spanish-American  War  in 
1900.     They  are  The  Marianna  (6  C.  Rob.  24;  1  Eng.  P.C.  518), 
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The  Ida  (Spinks,  26;  2  Eng.  P.C.  268),  and  The  Carlos  F. 
Roses  (177  U.S.  655). 

It  appears  to  me  that  it  is  impossible  to  distinguish  the  two 
last-named  cases  from  those  with  which  I  am  now  dealing.  Nor 
do  I  see  any  reason  for  running' counter  to  them. 

In  the  first  case  now  before  the  Court  (The  Odessa),  the 
vessel  and  the  cargo  are  both  "  properties  "  belonging  to  enemy 
subjects.  What  reason  of  any  validity,  or  even  plausibility,  can 
there  be  for  barring  the  claims  of  British  or  neutral  subjects 
having  liens  or  charges  upon  the  vessels,  and  at  the  same  time 
allowing  similar  claims  against  the  cargoes?     I  can  see  none. 

Accordingly,  upon  authority  and  principle,  inasmuch  as  the 
claims  of  Schroder  &  Co.  and  Brandts  &  Co.  are  founded  upon 
their  positions  as  pledgees  and  not  legal  owners,  they  cannot, 
in  my  judgment,  be  allowed. 

But  it  was  further  argued  that,  although  the  claimants  were 
not  the  legal  owners  of  the  cargoes,  they  had  such  a  beneficial 
interest  therein  that  their  claims  should  be  allowed.  To  accede 
to  this  proposition  would  be  to  open  a  door  for  all  sorts  of 
enquiries  and  calculations,  which  has  been  consistently  and 
firmly  closed  by  my  predecessors  and  by  Courts  of  Prize.  A 
consideration  of  the  circumstances  in  the  case  of  Brandts  &  Co.'s 
claim  will  at  once  shew  the  diflficulties.  In  the  initial  stage, 
how  would  a  captor,  who  may  have  had  good  reason  to  believe 
that  the  cargo  seized  was  enemy  property,  know  how  to  act  if 
he  had  to  consider  before  seizure,  or  knew  he  might  be  con- 
fronted after  seizure  with,  claims  from  pledgees  or  money- 
lenders in  various  parts  of  the  world,  whose  advances  might  be 
either  5  per  cent,  or  95  per  cent,  or  any  other  proportion  of  the 
value  of  the  goods?  Or  if  he  might  be  subject  to  the  taking  of 
a  general  account  as  between  banker  and  customer,  or  guarantor 
of  customer,  in  order  to  ascertain  the  extent  of  the  alleged 
charge  or  lien?  When  a  later  stage  is  approached,  what  would 
the  captors  or  the  Marshal  have  to  do?  Are  they  to  be  parties 
to  the  taking  of  an  account  between  the  pledgors  and  pledgees, 
or  persons  possibly  claiming  under  them — an  account  which 
ex  hypothesi  would  during  the  war  have  to  be  taken  in  the 
absence  of  some  of  the  parties?  Such  proceedings  would  be 
wholly  foreign  to  the  jurisdiction  and  working  of  this  Court. 

That  persons  may  be  losers  during  war  time  in  pecuniary 
or    commercial    transactions   with   enemy    traders    is    only   too 
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obvious.  Loss  is  no  test  of  legal  rights.  The  claimants  have 
rights  of  action  against  their  customers  for  their  full  claims, 
which  they  can  set  in  motion  either  during  the  war  or  after  it. 
How  far  they  might  be  fruitful  is  no  concern  of  this  Court. 

In  my  judgment,  the  only  safe  guiding  principle  is  to  ascer- 
tain who  are  the  legal  owners  of  the  cargoes;  and,  if  the  goods 
are  found  to  be  the  property  in  law  of  an  enemy,  to  condemn 
them;  or  if  they, are  the  property  of  neutrals  or  British  subjects, 
to  release  them,  as  was  done  in  The  Miramichi  (ante,  p.  137; 
[1915]  P.  71). 

There  is  one  other  matter  to  mention  relating  to  the  second 
case,  lest  it  may  be  thought  that  it  has  been  overlooked.  Counsel 
for  Brandts  &  Co.  contended  that  in  regard  to  part  of  the  cargo 
claimed — namely,  2,834  logs — both  Kiipper  and  his  guarantors, 
the  Rheinische  Creditbank  Filiale  Karlsruhe,  had  before  the 
outbreak  of  hostilities  and  capture  refused  to  take  up  the  bills 
of  lading,  and  that  thereupon  the  pledgees  could  have  sold. 
Even  if  the  fact  of  refusal  were  established,  it  is  clear  that,  until 
the  pledgees  did  sell,  the  general  property  in  the  goods  remained 
in  the  owners,  who  had  at  any  time  the  right  to  redeem. 

I  may  further  note  that  the  facts  upon  this  head  were 
precisely  similar  in  The  Carlos  F.  Roses  (177  U.S.  655);  the 
statement  of  them  to  be  found  at  page  679  of  the  report'  is  as 
follows :  "  The  purchase  of  the  goods,  the  drawing  and  cashing 
of  the  drafts,  the  indorsement  and  delivery  of  the  bills  of  lading, 
all  took  place  before  the  sailing  of  the  vessel,  and  long  before 
the  declaration  of  the  war,  and  before  there  was  any  reason  to 
anticipate  hostilities.  The  drafts  were  accepted  before  the  war, 
and  were  paid  before  the  seizure  of  the  vessel."  Nevertheless 
it  was  held  that  the  claimants  had  no  right  to  the  goods  as 
against  the  captors. 

My  judgment  therefore  is  that  in  none  of  the  forms  sug- 
gested can  the  claims  in  either  case  be  allowed;  and  I  must 
condemn  the  cargoes  in  both  cases  as  lawful  prize. 


Solicitors — Treasury  Solicitor;  Stibbard,  Gibson  &  Co.,  for 
claimants  in  Odessa ;  Coward  &  Hawksley,  Sons  &  Chance,  for 
claimants  in  Cape  Corso. 

[Beported  by  Arthur  Pritchard,  Esq.,  Barrister-at-Law. 
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[admiralty,    in  prize.] 

Sir  Samuel  Evans  (The  President).    Feb.  8,  22,  1915. 

THE  CORSICAN  PRINCE. 

Jurisdiction — Freight — Release  of  Cargo  Seized  as  Prize — 
Claim  by  Shipowner  in  Prize  Court — Cargo  Owner's  Claim  in 
King's  Bench  Division. 

The  jurisdiction  to  determine  questions  as  to  the  right  of  the 
shipowner  to  freight  on  cargo  which  has  been  seized  as  prize 
is  in  the  Prize  Court  and  not  in  a  Court  of  common  law,  although 
the  cargo  has  been  released  without  being  brought  before  the 
Prize  Court  for  adjudication. 

Summons  adjourned  into  Court  for  argument. 

The  summons  was  issued  by  the  Prince  Line,  Lim.,  the  owners 
of  the  steamship  Corsican  Prince,  and  directed  to  the  Russian 
Bank  for  Foreign  Trade  and  the  Soci6t6  Gen6rale  de  Paris  (as 
owners  of  portions  of  the  cargo  lately  laden  on  board  the  vessel), 
and  to  the  Procurator-General,  "  to  shew  cause  why  it  should  not 
be  pronounced  that  the  Prince  Line,  Lim.,  are  not  entitled  to  be 
paid  out  of  the  proceeds  in  Court  of  the  cargo  .  .  .  the  amount 
of  the  freight  and  other  moneys  payable  in  respect  of  the  trans- 
portation of  the  cargo,  and  expenses  and  demurrage,  and  why 
it  should  not  be  referred  to  the  Registrar  .  .  ." 

The  material  facts,  which  are  mainly  taken  from  the  judgment, 
were  as  follows :  The  cargo  on  the  Corsican  Prince  consisted  of 
250,000  poods  of  barley.  It  was  loaded  at  Odessa,  the  loading 
being  completed  on  August  3,  1914,  after  war  was  declared 
between  Russia  and  Germany.  It  was  all  consigned  to  Hamburg. 
The  Russian  authorities  raised  difficulties  about  the  ship  leaving, 
but  afterwards  allowed  her  to  sail  on  an  undertaking  by  the  master 
to  call  at  Malta,  Gibraltar,  and  Falmouth.  She  arrived  at 
Falmouth  and  was  ordered  by  the  Marshal  to  Liverpool.  She  was 
detained,  and  afterwards,  on  October  29,  her  cargo  was  seized. 
Upon  the  application  of  the  Marshal,  an  order  was  made  by  the 
Prize  Court  for  the  sale  of  the  cargo  to  prevent  its  deterioration, 
and  for  the  payment  of  the  proceeds  into  Court. 

On  November  12  a  writ  was  issued  by  the  Procurator-General 
claiming  the  condemnation  of  the  cargo,  or  its  proceeds,  as  prize. 
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The  whole  cargo  was  sold  for  about  29,800/.,  and  the  net  proceeds, 
amounting  to  about  28,600Z.,  were  paid  into  Court. 

Appearances  were  entered  by  the  Russian  Bank  claiming  as 
owners  of  part  of  the  cargo — namely,  51,500  poods;  by  the 
Soci6t6  G6n6rale,  on  behalf  of  the  Petrograd  International  Bank 
of  Commerce,  claimants  as  to  other  parts — namely,  46,280  poods ; 
and  by  the  Prince  Line,  Lim.,  as  owners  of  the  vessel. 

After  the  sale  of  the  cargo,  an  order  was  made,  with  the  consent 
of  the  Procurator-General  and  of  the  claimants,  in  these  terms : 
•"  Upon  consent  of  H.M.  Procurator-General,  it  is  ordered  that  he 
do  pay  out  to  the  Russian  Bank  for  Foreign  Trade  the  net  proceeds 
of  sale  of  51,500  poods  of  barley  ex  the  above  vessel  upon  pro- 
duction of  the  copy  bills  of  lading,  payment  of  any  charges  which 
■may  have  been  incurred  in  connection  with  the  detention  thereof, 
.and  subject  to  any  rights  as  to  freight  which  the  shipowners  may 
have  had  over  the  goods  at  the  date  of  the  seizure  thereof."  A 
similar  order  was  made  in  favour  of  the  Soci^t6'  G6n6rale  in 
respect  of  46,280  poods. 

The  Prince  Line,  Lim.,  as  claimants  for  freight,  demurrage, 
and  charges,  entered  a  caveat  against  the  payment  out  of  Court 
of  any  of  the  proceeds  without  notice  to  them. 

On  January  13,  1914,  the  Russian  Bank  issued  a  writ  in  the 
King's  Bench  Division  claiming  a  declaration  that  they  were 
entitled  as  shippers,  or  as  holders  of  the  bills  of  lading,  to  the 
proceeds  of  the  goods  free  of  lien  for  freight.  On  January  22  the 
shipowners  took  out  a  summons  to  stay  the  King's  Bench  action, 
and  on  January  25  the  Russian  Bank  issued  a  cross-summons  to 
transfer  that  action  to  the  Commercial  Court.  These  summonses 
came  before  Bailhache,  J.,  who  adjourned  them.  On  January  26 
the  present  summons  by  the  shipowners  was  taken  out  in  the 
Prize  Court. 

Maurice  Hill,  K.C.,  and  R.  H.  Balloch,  for  the  shipowners. — 
This  matter  is  within  the  exclusive  jurisdiction  of  the  Prize  Court. 
Claims  arising  out  of  a  seizure  of  property  as  prize  have  always 
been  dealt  with  in  the  Prize  Court — even  such  matters  as  actions 
for  false  imprisonment — Lecaux  v.  Eden  [1781]  (2  Dougl.  594) 
and  LiNDo  v.  Rodney  [1782]  (Ibid.  613n.);  and  see  Story's  Notes 
on  the  Principles  and  Practice  of  Prize  Courts,  pp.  30  and  31. 
The  jurisdiction  arises  on  capture,  and  it  is  immaterial  whether 
the  subject-matter  has  remained  in  the  hands  of  the  Court  or  not^ 
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Faith  v.  Pearson  [1815]  (4  Camp.  357).  The  question  of  juris- 
diction is  not  merely  technical,  because  in  certain  cases,  by  the 
rules  of  the  Prize  Court,  freight  would  be  allowed  where  the 
common  law  would  refuse  it — for  example,  where  the  goods  had 
not  been  carried  to  their  port  of  destination ;  and  conversely,  where 
at  common  law  freight  would  have  been  earned,  the  Prize  Court 
might  refuse  it — for  example,  if  the  ship  had  carried  false  papers — 
see  The  Anna  Christiana  [1778]  (Hay  &  Marriott,  161).  There- 
fore questions  of  freight  on  a  captured  cargo  are  peculiarly  within 
the  exclusive  jurisdiction  of  the  Prize  Court,  which  has  constantly 
dealt  with  such  claims — see  Smart  v.  Wolff  [1789]  (3  Term  Rep. 
323),  The  Copenhagen  [1799]  (1  C.  Rob.  288;  1  Eng.  P.C.  138), 
The  Diana  [1803]  (5  C.  Rob.  70;  1  Eng.  P.C.  424),  The  Twilling 
RiGET  [180^]  (5  C.  Rob.  82;  1  Eng.  P.C.  480),  The  Friends 
[1810]  (Edw.  246;  2  Eng.  P.C.  48),  The  Racehorse  [1800] 
(3  C.  Rob.  101 ;  1  Eng.  P.C.  261),  The  Martha  [1800]  (3  C.  Rob. 
106;  1  Eng.  P.C.  263),  The  Isabella  Jacobina  [1801]  (4  C.  Rob. 
77),  and  The  Fortuna  [1802]  (4  C.  Rob.  278;  1  Eng.  P.C.  392); 
see  also  The  Hoffnung  [1805]  (6  C.  Rob.  231;  1  Eng.  P.C.  550) 
and  the  American  cases  of  The  Antonia  Johanna  [78i6] 
(1  Wheaton,  159)  and  The  Nassau  [1866]  (4  Wall.  634).  Further, 
the  Russian  Bank  has  obtained  the  release  of  a  portion  of  the  cargo 
on  terms,  and  must  be  taken  to  have  consented  to  the  jurisdiction 
of  the  Prize  Court.  The  rest  of  the  claims  must  be  dealt  with  in 
this  Court,  and  it  is  imperative  that  there  should  be  only  one  set 
of  rules  applied. 

[Reference  was  also  made  to  Order  XXVII.  rule  3  and 
Order  XLV.  of  the  Prize  Court  Rules,  1914,  and  to  sections  3  and  4 
of  the  Naval  Prize  Act,  1864  (27  &  28  Vict.  c.  25),  and  section  4 
of  the  Supreme  Court  of  Judicature  Act,  1891  (54  &  55  Vict.  c.  53).  J 

Aspinall,  K.C.,  and  R.  A.  Wright,  for  the  Russian  Bank  for 
Foreign  Trade. — It  is  admitted  that  the  Prize  Court  has  jurisdic- 
tion in  all  matters  which  can  be  called  ancillary  to  prize  matters; 
but  in  this  case,  instead  of  proceeding  to  adjudication,  the  captor 
has  restored  the  property  to  the  claimants,  and  from  that  time  it 
ceased  to  be  subject  to  prize  jurisdiction,  and  the  parties  are 
restored  to  their  common  law  rights.  At  common  law  the  ship- 
owners would  not  be  entitled  to  freight  as  the  bill  of  lading 
contract  has  not  been  carried  out,  whereas  in  the  Prize  Court 
they  may  be  given  pro  rata  freight. 
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[Sir  Samuel  Evans  (The  President). — If  the  Russian  Bank 
obtained  their  declaration  in  the  King's  Bench  Division  that  they 
were  entitled  to  the  proceeds  free  of  lien  for  freight,  how  would 
they  get  their  money?] 

They  would  have  to  come  with  their  judgment  to  this  Court  and 
argue  that  the  caveat  against  payment  out  should  be  withdrawn, 
and  that  the  proceeds  should  be  released  to  them. 

The  proposition  of  the  shipowners,  that  any  dispute  indirectly 
connected  with  the  captured  res  is  within  the  exclusive  jurisdiction 
of  the  Prize  Court  is  much  too  wide.  Although  the  jurisdiction  of 
the  Prize  Court  has  attached,  it  may  be  lost  by  voluntary  discharge 
—Hudson  v.  Guestier  [1808]  (4  Cranch,  293),  2  Wheaton, 
Appendix,  p.  2,  and  Upton's  Law  of  Nations  (3rd  ed.  1863), 
p.  389.  See  also  The  Two  Friends  [1799]  (1  C.  Rob.  271) 
and  Luke  v.  Lyde  [i759]  (2  Burr.  883).  In  Lecaux  v.  Eden 
(2  Dougl.  594)  there  had  been  no  voluntary  release  of  the  property, 
and  in  the  other  cases  cited  on  the  question  of  freight  the  matters 
either  arose  after  decree,  or  the  jurisdiction  was  not  questioned. 
Order  XXVII.  rule  3  of  the  Prize  Court  Rules,  1914,  only  provides 
for  the  case  where  the  subject-matter  has  come  before  the  Court 
for  adjudication. 

L.  F.  C.  Darby,  for  the  Soci6t6  G6nerale  de  Paris,  adopted  the 
arguments  of  counsel  for  the  shipowners,  and  desired  the  question 
to  be  decided  in  the  Prize  Court. 

T.  H.  T.  Case,  for  the  Procurator-General,  took  no  part  in 
the  argument. 

Cur.  adv.  vult. 

Feb.  22. — Sir  Samuel  Evans  (The  President). — This  is 
a  summons  which  came  before  me  in  chambers,  and  which  I 
adjourned  into  Court  for  argument. 

It  is  a  summons  issued  by  the  Prince  Line,  Lim.,  the  owners 
of  a  British  steamship,  the  Corsican  Prince,  in  effect  asking  for 
directions  for  the  assessment  of  the  amount  of  freight  and  other 
moneys  claimed  by  the  shipowners,  and  for  payment  of  the  amount 
so  assessed  out  of  the  proceeds  of  the  cargo  now  in  Court  in  these 
prize  proceedings. 

Part  of  the  cargo  was  claimed  by  the  Russian  Bank  for  Foreign 
Trade  (hereinafter  referred  to  as  "the  Russian  Bank");  and  a 
consent  order  was  made  for  payment  out  to  the  bank  of  part  of 
the  proceeds  of  the  sale  of  the  cargo  upon  the  terms,  and  in  tha 
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circumstances,  which  will  be  referred  to  later.  A  caveat  against 
payment  out  without  notice  was  afterwards  entered  on  behalf  of 
the  shipowners  in  accordance  with  the  Prize  Court  Rules.  Later 
a  writ  was  issued  in  the  King's  Bench  Division  by  the  Russian 
Bank  against  the  shipowners,  in  which  a  declaration  as  to  the 
rights  of  the  parties  was  claimed;  and  a  summons  to  stay  that 
action  was  issued,  which  now  stands  adjourned. 

The  matter  which  now  arises  for  decision  is  whether  the  claim 
of  the  shipowners,  and  the  questions  as  to  the  rights  of  the  ship^ 
owners  and  the  cargo  owners  in  respect  of  the  proceeds,  are  to  be 
determined  in  a  common  law  Court  in  the  King's  Bench  Division, 
or  in  the  prize  proceedings  in  this  Division.  I  apprehend  that  the 
principles  and  practice  governing  this  matter  are  the  same  since 
the  assignment  to  this  Division  of  the  Prize  Court  jurisdiction  of 
the  High  Court,  under  the  Judicature  Act,  1891,  as  in  former 
times  when  the  jurisdiction  in  prize  was  vested  in  and  exercised 
by  the  High  Court  of  Admiralty. 

The  subject  is  one  of  general  importance  affecting  our 
judicature,  and  I  propose,  in  the  first  place,  to  deal  with  it  upon 
lines  applicable  to  proceedings  of  this  nature  generally ;  and  then 
to  state  the  particular  facts  of  this  case  to  which  the  principles 
and  practice  governing  such  cases  have  to  be  applied. 

Counsel  for  the  shipowners,  in  their  argument,  cited  many 
authorities  for  the  proposition  that  this  Court,  exercising  its  prize 
jurisdiction,  had  the  exclusive  right  to  determine  such  questions 
as  those  in  issue,  and  not  a  common  law  Court;  and  that  such 
determination  should  be  in  accordance  with  the  prize  law.  It 
has  been  my  duty  to  examine  those  authorities  and  others 
throwing  light  upon  the  subject.  Having  done  this,  it  does  not 
appear  to  me  to  be  necessary  or  useful  to  go  through  the  cases 
in  detail,  because  the  examination  of  them  shews  that  the  results 
which  are  summarised  in  text-books  of  various  authors — them- 
selves authorities  of  acknowledged  renown — are  abundantly 
justified  by  the  decided  cases. 

Mr.  Justice  Story,  who,  as  an  exponent  in  treatises  and 
judgments  of  matters  relating  to  prize  law,  is  hardly  second  to 
Lord  Stowell  himself,  in  his  Notes  on  the  Principles  and  Practice 
of  Prize  Courts,  writes  as  follows: 

"  When  once  the  Prize  Court  has  acquired  jurisdiction  over  the 
principal  cause,  it  will  exert  its  authority  over  all  the  incidents. 
It  will  follow  prize  proceeds  into  the  hands  of  agents  or  other 
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persons  holding  them  for  the  captors,  or  by  any  other  title.  .  .  . 
It  may  also  enforce  its  decrees  against  persons  having  the  proceeds 
of  prizes  in  their  hands,  notwithstanding  no  stipulation,  or  an 
insufficient  stipulation,  has  been  taken  on  a  delivery  on  bail ;  for  it 
may  always  proceed  in  rem  where  the  res  can  be  found,  and  is  not 
confined  to  the  remedy  in  the  stipulation;  and  in  these  cases  the 
Court  may  proceed  upon  its  own  authority  ex  officio,  as  well  as 
upon  the  application  of  parties;  nor  is  the  Court  functus  officio 
after  sentence  pronounced,  for  it  may  proceed  to  enforce  all 
rights,  and  issue  process  therefor,  so  long  as  anything  remains 
to  be  done  touching  the  subject-matter.  The  Prize  Court  has  also 
.  .  .  exclusive  authority  as  to  the  allowance  of  freight,  damages, 
expenses,  and  costs  in  all  cases  of  captures,  and  though  a  mere 
maritime  tort  unconnected  with  capturp  jure  belli  may  be 
cognisable  by  a  Court  of  common  law;  yet  it  is  clearly  estab- 
lished that  all  captures  jure  belli,  and  all  torts  connected  therewith^ 
are  exclusively  cognisable  in  the  Prize  Court "  (pp.  30-32). 

And  in  a  decision  of  the  Supreme  Court  of  the  United  States 
in  which  Mr.  Justice  Story  delivered  judgment  he  says,  "  For  if 
the  Admiralty  has,  as  it  is  conceded  on  all  sides  it  has,  jurisdiction 
over  the  incidents,  as  well  as  the  principal  matter  of  prize,  it  must 
be  just  as  much  exclusive  in  the  first  case  as  in  the  last" — 
Maisonnaire  v.  Keating  [1815]  (2  Gall.  325,  at  p.  343). 

So  Chancellor  Kent,  in  his  Commentaries  on  American  Law, 
says,  "  It  is  a  principle  perfectly  well  settled,  and  constantly 
conceded,  and  applied,  that  Prize  Courts  have  exclusive  juris- 
diction, and  an  enlarged  discretion,  as  to  the  allowance  of  freight, 
damages,  expenses,  and  costs,  in  all  cases  of  captures,  and  as 
to  all  torts,  and  personal  injuries,  and  ill-treatments,  and  abuse 
of  power  connected  with  captures  jure  belli "  (12th  ed.  by 
Mr.  Justice  0.  W.  Holmes,  vol.  i.  p.  359). 

This  passage  was  cited  with  approval  in  1868  by  the  Supreme 
Court  in  The  Siren  [ISeS]  (7  Wall.  152,  at  p.  161).  One  more 
passage  may  be  cited,  from  Halleck's  International  Law :  "  Prize 
Courts  also  have  exclusive  jurisdiction,  and  an  enlarged  discretion 
as  to  allowance  of  freight,  damages,  expenses,  and  costs,  and  as 
to  all  torts,  personal  injuries,  ill-treatments,  and  abuse  of  power, 
connected  with  maritime  captures  de  jure  belli.  .  .  .  This  rule 
rests  upon  the  ground  that  where  the  Prize  Court  has  the  sole  and 
exclusive  jurisdiction  of  the  original  matter,  it  ought  also  to  have 
such  jurisdiction    of   all    its   consequences,    and    of   everything 
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necessarily  incidental  thereto.  The  Courts  of  common  law  in 
England  have  no  jurisdiction  at  all  of  such  incidental  questions; 
and  this  doctrine  has  been  reaffirmed  by  the  Courts  of  the  United 
States  "  (4th  ed.  by  Judge  Sir  G.  Sherston  Baker,  Bart.,  vol.  ii. 
pp.  433-434). 

In  the  leading  case  of  Le  Caux  v.  Eden  (2  Dougl.  594), 
Mr.  Justice  Duller,  in  a  judgment  which  deals  exhaustively  with 
the  subject,  says,  "  The  principle  is  that  the  question  prize  or  not 
prize,  and  the  consequences  of  it,  are  conusable  solely  in  the 
Admiralty  Court;  the  true  reason  of  which  is  that  prizes  are 
acquisitions  jure  belli,  and  the  jus  belli  is  to  be  determined  by  the 
law  of  nations  and  not  by  the  particular  municipal  law  of  any 
country." 

Lord  Mansfield  (who  was  a  party  to  the  decision  in  Le  Caux  v. 
Eden  (2  Dougl.  594),  in  the  history  he  gave  of  the  Instance  and 
Prize  jurisdictions  of  the  Court  of  Admiralty  in  Lindo  v.  Rodney 
(2  Dougl.  614),  said,  "  The  whole  system  of  litigation  and  juris- 
prudence in  the  Prize  Court  is  peculiar  to  itself;  it  is  no  more  like 
the  Court  of  Admiralty  than  it  is  to  any  Court  in  Westminster 
Hall."  And  after  describing  some  of  the  matters  with  which  the 
Prize  Court  had  to  deal,  he  added :  "  These  views  cannot  be 
answered  in  any  Court  of  Westminster  Hall,  and  therefore  the 
Courts  of  Westminster  Hall  never  have  attempted  to  take  cog- 
nisance of  the  question  prize  or  no  prize :  not  from  the  locality  of 
being  at  sea,  but  from  their  incompetence  to  embrace  the  whole 
of  the  subject." 

The  decision  in  Le  Caux  v.  Eden  (2  Dougl.  594)  was  that  an 
action  for  false  imprisonment  would  not  lie  at  common  law  where 
the  imprisonment  was  in  consequence  of  taking  the  ship  as  prize, 
although  the  ship  had  been  acquitted  and  restored,  and  the  captor 
had  been  condemned  in  costs  and  damages  in  the  Prize  Court. 

More  than  thirty  years  afterwards  came  the  case  of  Faith  v. 
Pearson  (4  Camp.  367),  which  carried  the  doctrine  of  the 
exclusive  jurisdiction  of  the  Prize  Court  still  further;  because  in 
that  case  (which  was  an  action  at  common  law  for  trespass  for 
seizing  ship  and  cargo)  the  captor,  who  found  he  had  made  a 
mistake  in  capturing  the  ship,  had  given  her  up  without  having 
instituted  any  proceedings  against  her  in  the  Court  of  Admiralty^ 
In  deciding  that  the  common  law  Court  had  no  jurisdiction,  Chief 
Justice  Gibbs  said :  "  The  moment  it  appears  that  the  ship  was 
seized  as  an  enemy,  there  is  an  end  of  this  action.    Although  the 
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defendant  had  no  probable  cause  for  what  he  did,  he  is  only 
amenable  in  the  Court  of  Admiralty.  I  well  remember  the 
case  of  Le  Caux  v.  Eden  being  decided.  The  decision  was 
approved  of  at  the  time,  and  has  been  adhered  to  ever  since. 
The  principle  there  laid  down  fully  applies  to  the  action  we  are 
now  trying.  If  the  ship  is  actually  seized  as  prize,  although  she  is 
released  by  the  captor  without  being  libelled  in  the  Admiralty 
Court,  the  Courts  of  common  law  have  no  jurisdiction  upon  the 
subject.  .  .  .  We  are  incompetent  here  to  consider  whether  the 
captor  was  excusable  for  what  he  did;  and  if  he  was  not,  what 
compensation  he  ought  to  make  to  the  parties  injured.  I  conceive 
that  they  are  by  no  means  without  remedy,  and  that  proceedings 
may  be  originated  in  the  Admiralty  Court  on  the  part  of  the 
captured.  There  the  question  of  prize  or  not  prize  will  be  properly 
discussed,  the  existence  of  probable  cause  will  be  proved  or 
negatived,  and  by  a  single  decree  justice  will  be  done  to  all 
concerned  "  (4  Camp.  357,  at  pp.  358  and  359). 

The  Prize  Court  has  constantly  dealt  with  claims  for  freight  and 
damages  where  ships  or  cargoes  have  been  captured  or  seized,  not 
only  as  between  captors  and  owners,  but  also  as  between  owners 
of  ships  and  owners  of  cargo,  and  have  adjudicated  upon  such 
claims  whether  the  ship  or  cargo  has  been  released,  and  when 
both  ship  and  cargo  have  been  released ;  and  apparently  no  action 
involving  questions  in  similar  cases  were  brought  in  any  common 
law  Court. 

And  this  is  obviously  for  grounds  solid  in  justice  and  convenient 
in  practice,  because  the  two  Courts  administered  two  different 
codes  or  systems  of  law;  the  Prize  Courts  deal  with  claims  in 
accordance  with  the  Law  of  Nations,  and  upon  equitable  principles 
freed  from  contracts,  which  almost  always  cease  to  have  effect 
upon  capture  or  seizure,  by  reason  of  the  non-appearance  or  non- 
completion  of  the  contract  of  affreightment;  whereas  common 
law  Courts  would  only  determine  the  consequences  of  the  strictly 
legal  contractual  obligations  of  the  parties.  The  King's  Bench 
Courts  would  either  give  the  claimants  for  freight  the  whole  or 
nothing,  according  to  whether  the  contract  of  affreightment  had 
been  performed  or  not.  But  the  Prize  Court  takes  all  the  circum- 
stances into  consideration,  and  may  award,  as  it  has  done  in 
decided  cases,  the  whole  or  a  moiety  of  the  freight,  or  a  sum 
pro  rata  itineris;  or  it  may  discard  the  contract  rate  altogether, 
even  as  a  basis  for  assessment  on  calculation — vide  The  Twilling 
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RiGET  (5  C.  Rob.  82);  or  it  may  withhold  or  diminish  the  sum  by 
reason  of  misconduct — as,  for  example,  resistance  to  search,  or 
spoliation. 

And  we  find  that  in  accordance  with  the  principles,  precedents, 
and  practice  which  have  established  the  exclusive  jurisdiction  of 
the  old  High  Court  of  Admiralty,  to  which  the  Admiralty  Division 
of  this  Court  has  succeeded  when  sitting  as  a  Prize  Court,  the 
Prize  Court  Rules  have  been  framed  for  this  Court,  and  have  been 
made  by  the  Privy  Council  under  the  Prize  Court  Act,  1894,  and 
not  by  the  Rule  Committee  which  frames  the  Rules  for  the  High 
Court.  It  is  not  necessary  to  refer  further  to  these  rules,  but 
attention  may  be  directed  to  Order  XLV.,  which  provides  that  in 
the  absence  of  prescribed  rules  the  practice  of  the  late  High  Court 
of  Admiralty  in  prize  proceedings  shall  be  followed,  or  such  other 
practice  as  the  President  of  this  Division  may  direct.  It  may 
also  be  noted  that  the  appeal  from  decisions  of  this  Court  on  all 
questions,  claims  for  freights  included,  is  to  the  Judicial  Com- 
mittee of  the  Privy  Council;  whereas,  if  similar  questions  could  be 
tried  in  the  Commercial  Court  or  any  Court  of  the  King's  Bench 
Division,  the  appeal  would  be  to  the  Court  of  Appeal  or  to  the 
House  of  Lords. 

This  Court  has  also  its  special  officers,  like  the  Registrar 
and  Merchants  and  the  Admiralty  Marshal,  and  its  special 
machinery  for  dealing  with  all  such  matters  as  may  arise  in  prize 
proceedings. 

I  have  dealt  with  the  important  question  of  jurisdiction 
generally.  But,  in  truth,  counsel  for  the  claimants  did  not  dispute 
the  main  propositions  which  have  been  staled ;  but  contended,  as  I 
understood,  that  where,  as  in  this  case,  the  captors  or  the  Crown 
after  seizure  released  the  goods,  not  only  had  the  King's  Bench 
Courts  jurisdiction  to  deal  with  the  claim  for  freight,  but  that 
they  alone  had  the  jurisdiction  to  the  exclusion  of  this  Court,  even 
when  the  proceeds  of  the  cargo  seized  and  sold  are  now  in  the 
hands  of  this  Court.  This  contention  is,  in  my  view,  quite 
unsound.  A  somewhat  similar  argument  was  put  forward  in 
Le  Caux  v.  Eden  (2  Dougl.  594)  on  the  ground  that  the  ship  had 
been  declared  by  the  sentence  of  the  Prize  Court  to  be  no  prize ; 
but  it  did  not  prevail.  As  I  have  before  pointed  out,  the  Prize 
Court  exercised  jurisdiction,  and  exclusive  jurisdiction,  where  the 
subject-matter  had  been  acquitted  or  released,  and  it  had  been  held 
that  such  jurisdiction  was  vested  in  it,  even  when  captures  had 
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been  abandoned  without  any  proceedings  having  been  instituted 
at  all. 

When  the  particular  facts  of  the  present  case  are  looked  at,  it 
is  as  clear  as  light  that  tliis  Court  alone  has  jurisdiction  to  deal 
with  the  claim  for  freight,  and  that  it  would  be  most  inconvenient 
if  it  were  otherwise. 

[The  learned  Judge  stated  the  facts  as  set  out  above,  and  then 
proceeded :]  The  Soci6t6G6n6rale,  through  their  counsel,  adopted 
the  argument  of  counsel  for  the  shipowner,  and  desire  that  the 
questions  afiecting  them  should  be  heard  in  this  Court.  Upon 
these  facts  I  repeat  that  it  is  clear  beyond  dispute  that  the  owners 
and  cargo  owners  are  within  the  exclusive  jurisdiction  of  this 
Court. 

I  will  only  point  out  further  that  the  Crown  had  full  right  to 
consent  to  the  release  of  any  ship  oi:  goods  captured  or  seized, 
on  any  grounds  that  the  Crown  may  see  fit.  Moreover,  it  does  not 
by  any  means  follow  as  a  necessary  consequence  of  the  release 
that  goods  were  not  properly  seized  as  prize  as  the  Crown's 
droits  of  admiralty.  In  the  present  case,  as  the  Empire  of  Russia 
is  our  ally  in  the  war,  it  does  not  require  a  very  vivid  imagination 
to  conceive  grounds  for  giving  up  to  the  Russian  Bank  the  proceeds 
of  the  portion  of  the  cargo  claimed  by  them,  quite  other  than  an 
acknowledgment  of  wrongful  seizure.  And  if  it  be  thought 
material,  it  would  be  quite  open  to  any  one  interested  in  these 
proceedings  at  any  stage  to  allege  and  to  set  out  to  prove  that  the 
seizure  of  the  cargo  was  lawful. 

I  give  directions,  therefore,  that  the  claim  of  the  shipowners, 
and  all  questions  between  them  and  the  Russian  Bank  and  the 
Soci6t6  G6n6rale,  be  heard  in  these  prize  proceedings.  I  have 
spoken  to  the  Judge  of  the  Commercial  Court,  Mr.  Justice 
Bailhache,'  and  I  do  not  anticipate  that  there  will  be  any  difficulty 
in  disposing  of  the  action  in  the  King's  Bench  Division  accordingly. 

The  Russian  Bank  for  Foreign  Trade  must  pay  the  costs  of 
these  interlocutory  proceedings. 


Solicitors— King,  Wigg  &  Brightman,  agents  for  Wilkinson  & 
Marshall,  Newcastle,  for  Prince  Line,  Lim.  ;  Coward  &  Hawksley, 
Sons  &  Chance,  for  Russian  Bank  for  Foreign  Trade;  Loughborough, 
Gedge,  Nisbet  &  Drew,' for  Soci^te  Generale  de  Paris  ;  Treasury  Solicitor, 
for  Crown. 

[Beported  by  H.  C.  Trehern,  'Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President).     March  22,  29,  1915, 

THE  ROLAND. 

Enemy  Ship— Freight  on  Released  Cargo— Presumption  as  to 
Cargo  on  Enemy  Vessel— Burden  of  Proof— Further  Proof. 

A  captor  is  not  entitled  to  freight  from  ike  owners  of  cargo 
which  has  been  brought  before  the  Prize  Court  and  released, 
unless  the  cargo  has  been  carried  to  its  port  of  destination 
according  to  the  intent  of  the  contracting  parties. 

According  to  prize  law,  goods  on  an  enemy  vessel  consigned 
to  an  enemy  port  are  prima  facie  enemy  goods,  and  the  onus  is 
on  claimants  who  allege  that  the  goods  belong  to  them,  as 
neutrals,  to  satisfy  the  Court  with  clear  evidence. 

Cause  for  condemnation  of  a  part  cargo  of  tobacco  as  prize. 

In  July,  1914,  the  German  sailing  ship  Roland,  1,377  tons, 
sailed  from  New  Orleans  for  German  ports  with  a  full  cargo  of 
tobacco  and  oak  staves.  On  August  5  she  was  captured  oS  the 
Scilly  Isles  by  H.M.S.  Isis,  and  brought  into  Plymouth.  On 
December  1  she  was  condemned  as  prize.  The  Procurator-General 
now  claimed  the  condemnation  of  the  cargo. 

Appearances  were  entered  by  Wessels,  Kulenkampff  &  Co., 
of  New  York,  Trinidad,  and  Jamaica,  who  claimed  to  be  the 
neutral  owners  of  three  hundred  and  forty-two  hogsheads  of 
the  tobacco;  and  by  Rudolf  Hach  &  Co.  and  Suhling  &  Co.,  of 
Tennessee  and  Virginia,  as  the  neutral  owners  of  fifty  hogsheads. 

The  claimants  alleged  that  the  tobacco  was  consigned  to 
Bremen  to  be  sold  there,  and  that  the  property  remained  in  them 
as  shippers. 

Maurice  Hill,  K.C.,  and  D.  Stephens,  for  the  Crown. 

LecU,  K.C.,  and  W.  N.  Raeburn,  for  Rudolf  Hach  &  Co.  and 
Suhling  &  Co. 

C.  R.  Dunlop,  for  Wessels,  Kulenkampff  &  Co. 

It  was  argued  for  the  Crown  that,  in  the  absence  of  proof 
of  the  neutral  character  of  goods  found  in  an  enemy  vessel,  the 
presumption  was  that  they  were  enemy  goods,  and  that  the 
claimants    Wessels,    Kulenkampff    &    Co.    had    put     forward 
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suspicious  documents,  and  not  discharged  the  onus  upon  them; 
and  The  Magnus  [1798]  (1  C.  Rob.  31),  The  Jenny  [1866] 
(5  Wall.  183),  and  The  Rosalie  and  Retty  [1800]  (2  C.  Rob.  343; 
1  Eng.  P.C.  246)  were  cited,  and  article  59  of  the  Declaration  of 
London,  1909,  and  Story's  Notes  on  the  Principles  and  Practice  of 
Prize  Courts  (Pratt's  ed.),  p.  56,  referred  to. 

For  the  claimants  Wessels,  Kulenkampff  &  Co.  it  was  argued 
that  the  presumption  that  goods  on  an  enemy  ship  were  prima 
facie  enemy  property  only  applied  to  goods  shipped  after  war, 
and  tliat  the  claimants  had  given  sufficient  proof  of  neutral 
ownership. 

With  regard  to  the  claim  of  Rudolf  Hach  &  Co.  and  Suhling 
&  Co.,  the  Crown  admitted  that  they  were  entitled  to  the  release 
of  three-fourths  of  the  portion  of  cargo  claimed  by  them,  and  on 
this  portion  the  Crown  claimed  to  have  a  lien  for  freight  and  the 
right  to  have  the  freight  paid  before  the  cargo  was  released.  In 
addition  to  the  cases  referred  to  in  the  judgment  on  this  point. 
The  Prosper  [1809]  (Edw.  56;  2  Eng.  P.C.  25)  and  Paradine  v. 
Jane  [1670]  (82  E.  R.  897)  were  cited. 

Sir  Samuel  Evans  (The  President),  after  dealing  with  several 
parcels  of  the  Roland's  cargo,  in  respect  of  which  no  appearance 
had  been  entered,  and  which  he  accordingly  condemned,  said: 
With  regard  to  the  claim  of  Wessels,  Kulenkampff  &  Co.,  they 
are  a  firm  whose  commercial  domicil  is  American,  and  who  carry 
on  part  of  their  business  at  Jamaica  and  Trinidad.  One  of  the 
members,  Louis  Wessels,  is  a  British  subject,  who  resides  at 
Kingston,  Jamaica,  and  who  apparently  takes  charge  of  the 
business  transacted  there.  The  other  members  of  the  firm  reside 
in  New  York,  and  their  business  domicil,  therefore,  is  American, 
but  they  are  German  subjects. 

They  claim  these  three  hundred  and  forty-two  hogsheads  of 
tobacco  as  being  their  property,  and  as  property,  therefore, 
belonging  to  neutrals.  The  Crown  seized  the  goods  as  being 
enemy  property,  to  which  they  are  entitled  as  prize. 

I  think  it  is  abundantly  clear,  according  to  prize  law,  that 
property  upon  an  enemy  ship  consigned  to  an  enemy  port  is 
prima  facie  enemy  property,  and  it  is  for  the  claimants,  who  allege 
that  the  property  belongs  to  them,  as  neutrals,  to  make  out  their 
case,  and  to  make  it  out  clearly.  No  authority  is  required  for 
that,'  though  several  authorities  have  been  referred  to  in  the  course 
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of  the  arguments.     I  am  content  to  say  that  that  is,  and  ought  to  be, 
the  presumption  in  cases  of  this  description. 

The  question,  therefore,  to  which  I  have  to  address  myself  is 
whether  the  evidence  which  has  been  put  before  the  Court  for  the 
claimants  Wessels,  Kulenkampff  &  Co.  is  sufficient  to  establish 
that  the  property  in  the  goods  is  in  them.  The  goods  were  put 
on  board  this  German  vessel  before  the  war.  She  sailed  in  the 
early  days  of  July,  was  captured  at  sea  on  August  5,  and  was 
condemned  on  December  1  as  being  an  enemy  vessel.  The  first 
appearance  of  Wessels,  Kulenkampff  &  Co.  was  entered  on 
September  7.  More  than  six  months  have  elapsed,  and  abundant 
opportunity  has  been  given  to  these  gentlemen,  who  carry  on 
business  in  New  York,  to  put  before  the  Court  a  complete  case 
in  order  to  try  and  establish  their  ownership  in  these  goods. 
Several  affidavits  have  been  made  on  their  behalf  from  time  to 
time. 

Putting  it  broadly,  the  case  set  up  by  the  affidavits  is  that  this 
property  belonged  to  the  firm  whose  commercial  domicil  is  in 
New  York,  and  that  it  was  sent  forward  to  some  agents  in  Bremen, 
Gebruder  Kulenkampff,  for  the  purpose  of  sale ;  that  the  property 
remained  in  the  shippers  and  had  not  become  transferred  to  these 
consignees  or  agents,  or  to  anybody  else  in  the'  enemy  country. 
The  bills  of  lading,  according  to  copies  put  before  me,  shew  that 
the  tobacco  was  consigned  to  the  order  of  the  shippers.  But  the 
first  affidavit  of  Gustav  B.  Kulenkampff  describes  Gebruder 
Kulenkampff,  of  Bremen,  as  the  consignees — ^whether  by  mistake 
I  do  not  know.  Nothing  could  have  been  simpler  than  for  the 
claimants  to  bring  forward  the  whole  of  the  transactions  relating 
to  this  shipment,  and  possibly  other  shipments  of  a  similar  kind, 
consigned  to  their  agents  for  sale  in  Bremen.  If  the  bills  of  lading 
were  sent  forward  to  Bremen,  as  they  say  they  were,  nothing 
would  have  been  easier  than  for  the  business  firm  in  New  York 
to  exhibit  the  correspondence  between  them  and  their  agents  in 
Bremen.  In  my  opinion,  the  original  letters,  or  copies  of  the 
letters,  should  have  been  produced.  The  claimants  ought  to  have 
produced  any  letters  from  the  firm  in  Bremen — sometimes 
described  as  agents  and  sometimes  as  consignees — acknowledging 
receipt  of  the  bills  of  lading. 

It  is  said  that  the  bills  of  lading  produced  in  Court  are  the 
original  bills  of  lading.  It  is  enough  for  me  to  say  that  I  have 
very  grave  doubts  about  that  matter.     The  bills  of  lading  have 
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been  sent  forward.  It  was  said  that  it  was  intended  to  indorse 
them,  and  that  the  fact  that  one  was  not  indorsed  was  due  to  some 
omission.  How  were  these  documents  procured  after  the  outbreak 
of  war?  They  must  have  been  procured  by  post  or  in  consequence 
of  telegraphic  communication  with  Germany.  Everybody  iinows 
that,  although  it  is  very  difficult  to  carry  on  postal  communication 
between  this  country  and  Germany,  it  goes  on,  subject  to  delay, 
between  Germany  and  the  United  States. 

It  must  have  been  obvious  to  the  claimants  that  the  bills  of 
lading  would  be  required  to  be  produced,  and  yet  I  have  not  seen 
a  single  letter.  One  of  the  documents  produced  is  said  to  be  an 
invoice.  It  is  dated  September  2,  1914,  but  there  is  no  explanation 
whatsoever  before  the  Court  as  to  how  that  document  came  into 
existence,  or  what  it  purports  to  be,  except  through  the  mouth  of 
counsel.  As  I  understand  the  claimants'  counsel,  he  puts  it 
forward  as  a  genuine  document.  If  that  be  so,  I  fail  entirely 
to  see  how  that  document  could  have  come  into  existence  at  that 
time  as  a  genuine  document.  It  purports  to  be  an  "  invoice  of 
three  hundred  and  forty-two  hogsheads  tobacco,  shipped  on  board 
the  German  ship  Roland  from  New  Orleans  for  Bremen,  Freihaven 
...  for  account  and  risk  of  whom  it  may  concern,  and  consigned 
to  order,"  and  without  some  explanation  is  an  Unintelligible 
document  as  evidence  of  a  commercial  transaction. 

The  goods  having  been  shipped  by  this  firm  in  America 
on  board  a  German  vessel,  consigned  to  Bremen — to  consignees 
who  are  in  business  in  Bremen — I  have  ample  justification  for 
deciding  that  they  were  enemy  goods,  in  the  absence  of  the  clearest 
evidence  to  the  contrary.  So  far  from  the  evidence  being  clear, 
I  think  it  leaves  the  matter  still  more  doubtful.  I  have  no 
hesitation,  therefore,  in  holding  that  these  goods  are  enemy  goods, 
laden  in  an  enemy  ship,  and  consigned  to  enemy  purchasers,  and 
that  the  claimants  have  failed  to  establish  their  case  that  the 
property  in  the  goods  remained  in  them. 

Counsel  asked  me  to  say  that  if  the  evidence  before  the  Court 
was  not  deemed  to  be  sufficient  to  establish  the  claim  of  the 
claimants,  time  should  be  given  for  further  proof.  I  have  already 
commented  upon  the  fact  that  an  appearance  was  entered  on 
September  7.  These  proceedings  have  been  long  pending,  and  I 
see  no  attempt  on  the  claimants'  part  to  remedy  any  defects  in  the 
evidence.  Therefore  I  cannot  give  further  time,  and  the  result 
is  that  these  three  hundred  and  forty-two  hogsheads  of  tobacco. 
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shipped  by  Wessels,  Kulenkampff  &  Co.,  are  condemned  as  enemy 
property. 

The  fast  parcel  in  dispute  consists  of  fifty  hogsheads  of 
tobacco,  shipped  by  Richard  Meyer  &  Co.  as  shipping  agents  for 
Rudolf  Hach  &  Co.  The  question  I  have  to  determine  first  of  all 
in  this  case  is  whether  or  not  Rudolf  Hach  &  Co.,  whose  domicil 
is  in  America,  and  who,  for  the  purposes  of  this  case,  are  regarded 
as  neutrals,  are  entitled  to  a  three-fourths  part  of  the  hogsheads, 
or  whether  they  are  entitled  to  the  whole.  The  firm  of  Rudolf 
Hach  &  Co.  have  been  in  the  habit  of  buying,  on  what  was  clearly 
a  joint  adventure,  certain  tobacco  from  Kentucky,  Tvhich  they  send 
to  Bremen  for  the  purpose  of  being  sold  there. 

The  people  who  were  interested  in  the  joint  adventure  were 
this  firm,  Rudolf  Hach  &  Co.  of  Tennessee,  Suhling  &  Co.  of 
Virginia,  and  Christopher  H.  Suhling  of  Bremen.  The  business 
was  carried  on  apparently  in  this  way :  Rudolf  Hach  &  Co. 
purchased  on  the  joint  account  of  themselves  and  the  two  other 
houses  that  I  have  named  and  were  responsible  for  two-fourths, 
and  the  other  two  firms  for  one-fourth  each.  The  question  I  have 
to  decide  is  whether  C.  H.  Suhling  of  Bremen  was  interested  in 
one-fourth  part  of  this  particular  consignment.  Counsel  for  the 
Crown  were  willing  to  admit  that  the  other  three-fourths  belonged, 
as  to  two-fourths  to  Rudolf  Hach  &  Co.,  and  as  to  one-fourth  to 
Suhling  &  Co.  of  Virginia. 

[The  learned  Judge  read  the  affidavits  and  some  of  the 
correspondence,  and  then  proceeded :  J 

Looking  at  the  whole  of  the  transactions  disclosed  by  the 
documents  put  before  me,  I  find  that  the  whole  of  this  property, 
fifty  hogsheads  of  tobacco,  was  bought  by  Rudolf  Hach  &  Co. 
for  the  joint  adventure,  and  that  one-fourth  belongs  to 
C.  H.  Suhling  of  Bremen.  The  result,  therefore,  is  that  one- 
fourth  part  of  the  fifty  hogsheads  is  enemy  property,  and  I  decree 
condemnation  of  it  accordingly.  It  follows  also  that  the  other 
three-fourths,  belonging  to  neutrals,  must  be  released  to  them. 

Now  comes  a  further  important  question  which  will  affect  other 
cases  as  well — namely,  as  to  whether  the  captors  of  the  vessel  are 
entitled  as  against  the  cargo  which  has  been  released — here  three- 
fourths  of  the  fifty  hogsheads — to  some  freight. 

The  Crown  claim  to  have  a  lien  for  the  freight  alleged  to  be 
payable  in  respect  of  the  portion  of  the  cargo  released,  and  to 
have  it  paid  before  the  release.    The  argument  on  behalf  of  the 
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Crown  ,s  that  the  shipowners  are,  by  the  German  commercial  law 
entitled  to  some  freight  in  respect  of  this  released  cargo,  although 
It  was  not,  and  cannot  be,  delivered  in  Germany  at  the  port  of 
destmation,  and  that  as  captors  they  are  entitled  to  what  the  ship 
has  earned  as  well  as  to  the  ship  herself.  This  sounds  quite 
logical,  but  the  practice  of  Prize  Courts  (which  has  to  deal  with 
multifarious  business  affairs)  shews  that,  although  substantial 
justice  IS  done,  the  results  of  what  strict  logic  may  appear  to 
involve  cannot  always  be  attained.  The  old  rule  as  to  whether 
captors  of  an  enemy  vessel  were  also  entitled  to  freight  was  quite 
clear. 

Whenever  a  captor  brought  goods  to  the  port  of  actual 
destination  according  to  the  intent  of  the  contracting  parties,  he 
was  held  entitled  to  the  freight,  on  the  ground  that  the  contract 
had  been  fulfilled,  but  in  all  other  cases  he  was  held  not  entitled  to 
freight,  although  the  ship  might  have  performed  a  very  large  part 
of  her  intended  voyage. 

The  rule  was  laid  down  in  The  Fortuna  [1802]  (4  C.  Rob. 
278;  1  Eng.  P.O.  392)  and  The  Vrow  Anna  Catharina  [1806] 
(6  C.  Rob.  269;  1  Eng.  P.C.  552),  and  some  exceptions  which 
emphasised  the  rule  were  dealt  with  in  The  Diana  [1803] 
(5  C.  Rob.  67;  1  Eng.  P.C.  424)  and  The  Vrouw  Henrietta 
(reported  in  a  note  to  The  Diana  at  p.  75,  and  in  1  Eng  P  C  at 
p.  427). 

I  have  been  asked  to  abandon  this  rule  where,  according  to 
the  contract,  it  appears  that  some  freight  might  be  recoverable 
where  only  part  of  the  intended  voyage  has  been  covered.  So  far 
as  I  know,  the  rule  has  never  been  departed  from ;  and  in  a  collec- 
tion of  cases  published  in  America  in  1906  it  is  still  regarded  as 
the  rule  of  International  Prize  Law  (see  Scott's  Cases  on  Inter- 
national Law,  pp.  631  and  632). 

Evidence  was  given  before  me  as  to  the  German  commercial 
law,  to  the  effect  that  some  freight,  depending  on  distances,  times, 
expenses,  risks,  &c.,  is  recoverable  by  the  shipowner  or  person 
entitled  to  the  freight  in  certain  cases  (captures  as  prize  included) 
where  the  whole  intended  vpyage  has  not  been  performed.  I  have 
looked  at  a  translation  of  the  sections  of  the  code  referred  to,  and 
it  seems  to  me  that  many  serious  questions  of  law  might  be  raised 
in  an  action  to  recover  such  freight.  I  was  not  informed,  and 
I  do  not  know,  whether  such  an  action  has  ever  been  brought  in 
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Germany,    in    cases    where    ships    have    been    captured — most 
probably,  almost  certainly,  not. 

The  principle  which  gave  birth  to  the  rule  referred  to  was  not 
whether  any  and  what  sum  could  be  recovered  at  law  under  the 
terms  of  the  particular  contract  of  aSreightment.  The  rule  was 
based  on  the  broad  business  ground  that  the  goods  had  not  been 
carried  to  the  place  where  the  contracting  parties  intended  them 
to  be  delivered,  and  disposed  of. 

It  has  been  stated  on  oath  in  this  case  that  there  was  no  market 
in  the  United  Kingdom  for  this  particular  kind  of  Kentucky  tobacco 
— that  the  European  market  for  it  was  Germany  and  Holland. 
That  may  or  may  not  be  the  fact.  If  it  be,  the  hardship  upon 
the  neutral  owners  of  having  to  pay  freight  to  the  captor  is 
obvious.  It  has  been, pointed  out  in  the  authorities  that  some- 
times the  advantage  would  be  on  the  side  of  the  cargo  and 
sometimes  on  the  side  of  the  vessel.  But  "  the  possible  advantage 
or  disadvantage  of  an  interruption  of  the  original  intended  voyage 
is  but  an  accidental  circumstance  to  which  the  Court  will  but 
slightly  attend.  It  would  introduce  a  labyrinth  of  minute  consider- 
ations, through  which  the  Court  could  not  find  its  way."  It  would 
also  necessitate,  in  cases  like  the  present,  a  close  investigation 
of  all  the  terms,  conditions,  and  circumstances  involved  in  the 
contractual  obligations  of  the  parties,  and  of  their  rights  and 
liabilities  under  foreign  municipal  law,  which  this  Court  has 
always  refused  to  undertake. 

The  old  rule,  as  stated  above,  must,  in  my  opinion,  still  be 
adhered  to  as  part  of  the  Law  of  Nations.  This  parcel  of  the  cargo 
— namely,  three-fourths  of  the  fifty  hogsheads — ^will  therefore  be 
released  to  the  neutral  owners  without  carrying  the  burden  of 
any  freight. 


Solicitors— Tieasaty    Solicitor;    Hewitt,    Urquhart    &    Wollacott; 
Hill,  Dickinson  &  Co. 

[Beported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 
'  Sir  Samuel  Evans  (The  President).     March  15,  22,  1915. 

THE   PANARIELI.OS. 

Trading  with  the  Enemy — Commercial  Intercourse  between 
Subjects  of  an  Allied  and  an  Enemy  State— Obligations  of  Allied 
Subjects — Bona  Fides — Ally's  Cargo  Condemned. 

In  May,  1914,  a  French  company  contracted  to  sell  to  a 
German  firm  at  Frankfurt  a  quantity  of  silver  lead  f.o.b. 
Ergasteria,  in  Greece.  In  pursuance  of  the  contract  the  French 
company  chartered  a  steamer  for  a  voyage  to  Antwerp  and 
Newcastle  to  carry  the  lead  to  the  purchasers  from  the  German 
firm.  Before  the  loading,  which  began  on  July  29,  was  finished, 
war  broke  out  between  Great  Britain  and  her  allies  and  Germany. 
On  August  11  the  vessel  sailed.  The  French  company  then 
entered  into  negotiations  with  the  London  office  of  the  German 
firm  as  regards  the  delivery  of  the  lead,  but  on  August  23  that 
office  was  closed  by  order  of  the  Home  Secretary,  the  negotiations 
fell  through,  and  the  French  company  diverted  the  vessel  to 
Swansea,  where  the  cargo,  the  property  in  which  admittedly 
remained  in  the  French  company,  was  seized  as  prize : — Held, 
that  the  facts  shewed  that  after  war  broke  out  the  French  com- 
pany, although  acting  in  good  faith,  had  had  commercial 
intercourse  with  the  German  firm  which  amounted  to  a  trading 
with  the  enemy;  and  the  subjects  of  cm  allied  State  being  under 
the  same  obligations  to  Great  Britain  as  regards  intercourse 
with  the  enemy  as  British  subjects,  that  the  silver  lead  must  be 
condemned.  ■ 

Suit  for  condemnation  of  cargo  as  prize. 

On  May  9,  1914,  the  Compagnie  Frangaise  des  Mines  de 
Laurium  (hereinafter  called  the  Laurium  Co.),  a  firm  of 
French  merchants,  contracted  to  sell  to  Beer,  Sondheimer  &  Co., 
a  German  firm  carrying  on  business  at  Frankfurt,  1,020  tons  of 
silver  lead  f.o.b.  Ergasteria,  in  Greece. 

In  pursuance  of  this  contract  the  Laurium  Co.  chartered 
the  Greek  steamship  Panariellos  for  a  voyage  from  Ergasteria 
to  Antwerp  and  Newcastle  to  carry  the  lead  and  other  ores  to 
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the  German  company's  purchasers.  Loading  began  on  July  29, 
and  was  finished  on  August  10,  and  on  August  11 — a  week  after 
a  state  of  war  existed  between  Great  Britain  and  her  allies  and 
Germany — the  Panariellos  sailed.  Negotiations,  which  are  fully 
set  out  in  the  judgment,  were  then  entered  into  between  the 
Laurium  Co.  and  the  London  house  of  Beer,  Sondheimer  & 
Co.  for  the  disposal  of  the  cargo,  but  the  London  office  was 
closed  by  order  of  the  Home  Secretary  on  August  23,  and  the 
negotiations  fell  through.  When  the  Panariellos  arrived  in  the 
Downs  on  August  28  her  master  refused  to  go  on  to  Antwerp, 
where  a  portion  of  the  cargo,  consisting  of  zinc  ore,  was  deliver- 
able. Accordingly  the  ore  was  discharged  at  Southsea,  and  the 
Laurium  Co.  then  sent  the  vessel  round  to  Swansea,  where 
they  arranged  to  take  delivery  of  the  silver  lead  under  the  bills 
of  lading  which  had  been  made  out  to  them  or  their  order. 
On  the  arrival  of  the  Panariellos  at  Swansea  on  September  7 
the  cargo  was  formally  detained  pending  enquiries,  and  on 
September  25  was  seized  as  prize.  Meanwhile  the  Laurium  Co. 
had  contracted  to  sell  the  silver  lead  to  a  London  firm,  who 
re-sold  it  to  a  firm  of  merchants  at  Newcastle.  This  firm,  by 
arrangement  between  the  Admiralty  Marshal  and  the  Laurium  Co., 
were  allowed  to  complete  the  purchase,  and  the  proceeds  of  the 
sale — 15,507Z. — were  paid  into  Court.  An  appearance  was  entered 
on  behalf  of  the  London  house  of  Beer,  Sondheimer  &  Co.,  but 
this  was  withdrawn,  and  it  was  admitted  that  the  property  in 
the  silver  lead  remained  in  the  Laurium  Co. 

March  15. — The  Solicitor-General  (Sir  Stanley  Buchmaster, 
K.C.)  and  G.  W.  Ricketts,  for  the  Crown.— The  Laurium 
Co.  had  complete  control  over  ship  and  cargo.  They 
allowed  the  ship  to  sail  after  war  broke  out  in  pursuance  of  a 
contract  with  enemy  subjects,  and  they  attempted  to  carry  out 
the  contract  by  entering  into  negotiations  with  the  London 
agents  of  the  enemy  firm.  This  constituted  a  trading  with  the 
enemy,  and  the  goods  or  their  proceeds  should  be  condemned — 
The  Hoop  [1799]  (1  C.  Rob.  196;  1  Eng.  P.C.  104)  and  The 
Neptunus  [1807]  (6  C.  Rob.  403;  1  Eng.  P.C.  593). 

Aspinall,  K.C,  and  R.  A.  Wright,  for  the  Laurium  Co.— 
No  offence  has  been  committed.  The  Laurium  Co.  were  entitled 
to  carry  on  business  with  the  London  house  of  Beer,  Sondheimer 
&  Co.  as  long  as  the  Home  Ofl3[ce  allowed  that  agency  to  remain 
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open.  Afterwards  the  Laurium  Co.  diverted  the  ship  to 
Swansea.  The  lead  was  the  property  of  an  ally,  on  a  neutral 
ship,  and  consigned  to  a  British  port,  and  the  Laurium  Co. 
never  parted  with  it  in  pursuance  of  their  contract  with  Beer, 
Sondheimer  &  Co. 

[Sir  Samuel  Evans  (The  President). — The  question  may  be 
whether,  if  the  trading  had  come  to  an  end,  the  property  is 
confiscable.  Was  there  a  trading  with  the  enemy  at  the  time 
the  goods  were  seized?] 

Clearly  not.  All  negotiations  with  the  London  house  of 
Beer,  Sondheimer  &  Co.  had  ceased,  and  the  Laurium  Co. 
had  sent  the  Panariellos  to  Swansea  in  order  not  to  perform  the 
contract  with  Beer,  Sondheimer  &  Co.  There  must  be  an  actual 
trading  with  the  enemy — The  Abby  [?80^]  (5  C.  Rob.  251 ; 
1  Eng.  P.C.  464).  The  Laurium  Co.  have  acted  in  good  faith 
throughout  the  whole  of  the  negotiations.  There  has  been  no 
attempt  to  dissemble,  and  the  claim  should  be  favourably 
regarded  by  the  Court^see  The  Juffrow  Catherina  [180^.] 
(5  C.  Rob.  111). 

The  Solicitor-General  {Sir  Stanley  Buckmaster,  K.C.),  in 
reply. — If  there  has  been  a  trading  with  the  enemy  at  the 
inception  of  the  voyage,  it  is  submitted  that  would  be  sufficient 
to  condemn  the  goods,  but  the  facts  shew  that  the  trading  con- 
tinued until  the  property  was  actually  detained  by  the  authorities. 
The  claimants  tried  to  carry  out  their  contract  with  Beer,  Sond- 
heimer &  Co.  up  to  the  time  that  the  London  house  was  closed, 
and  did  nothing  at  any  time  to  shew  that  they  were  repudiating 
the  contract. 

Cur.  adv.  vult. 

March  22. — Sir  Samuel  Evans  (The  President). — In  these 
proceedings  the  Procurator-General  on  behalf  of  the  Crown  asks 
for  the  condemnation  as  prize  of  a  cargo  of  1,020  tons  of  silver 
lead,  which  was  shipped  by  allied  citizens  in  a  neutral  vessel,  the 
Greek  steamship  Panariellos.  The  shippers,  and  the  owners  of 
the  cargo  at  all  material  times,  were  a  French  company — La 
Compagnie  Frangaise  des  Mines  de  Laurium.  The  cargo  was 
laden  upon  the  vessel  at  Ergasteria,  in  Greece.  It  was  originally 
shipped,  and  intended  to  be  delivered,  pursuant  to  a  contract 
of  sale,  to  a  German  company — Beer,  Sondheimer  &  Co.,  of 
Frankfurt. 
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The  case  raises  for  the  first  time  during  the  present  war 
the  important  question  of  the  liability  to  capture  and  confiscation 
of  property  of  citizens  of  an  ally,  who  are  alleged  to  have  had 
commercial  intercourse  with,  or  to  have  been  trading  with,  the 
enemy.  Therefore,  before  I  deal  with  the  facts,  as  the  question 
affects  this  country  and  its  allies  and  their  respective  subjects  or 
citizens  in  the  present  complicated  hostilities,  it  seems  desirable 
in  the  public  interest  to  state  the  general  principles  which  are 
applicable  to  such  cases  according  to  the  Law  of  Nations. 

The  following  general  propositions  can,  I  think,  be  estab- 
lished :  First,  when  war  breaks  out  between  States,  all  com- 
mercial intercourse  between  citizens  of  the  belligerents  ipso 
facto  becomes  illegal,  except  in  so  far  as  it  may  be  expressly 
allowed  or  licensed  by  the  head  of  the  State.  Where  the 
intercourse  is  of  a  commercial  nature  it  is  usually  denominated 
"  trading  with  the  enemy."  This  proposition  is  true  also,  I 
think,  in  all  essentials  with  regard  to  intercourse  which  cannot 
fitly  be  described  as  commercial. 

Secondly,  on  the  outbreak  of  war,  in  which  a  belligerent  has 
allies,  the  citizens  of  all  the  allied  States  are  under  the  same 
obligations  to  each  allied  State  as  its  own  subjects  would  be  to 
a  single  belligerent  State,  with  relation  to  intercourse  with  the 
enemy. 

Thirdly,  where  such  illegal  intercourse  is  proved  between 
allied  citizens  and  the  enemy,  their  property  engaged  in  such 
intercourse,  whether  ship  or  cargo,  is  subject  to  capture  by 
any  allied  belligerent,  and  is  subject  to  condemnation  in  that 
belligerent's  own  Prize  Courts. 

Fourthly,  when  such  intercourse  in  fact  takes  place,  the 
property  of  the  persons  engaged  in  it  is  confiscable,  whether  they 
were  acting  honestly  and  with  bona  fides  or  not. 

The  rule  embodied  in  the  proposition  first  mentioned  was 
authoritatively  stated  by  Lord  Stowell  in  The  Hoop  (1  C.  Rob. 
196,  at  p.  200;  1  Eng.  P.C.  104,  at  pp.  105-106),  as  follows: 
"  In  my  opinion  there  exists  a  general  rule  in  the  maritime 
jurisprudence  of  this  country  by  which  all  subjects  trading  with 
the  public  enemy,  unless  with  the  permission  of  the  Sovereign, 
is  interdicted.  It  is  not  a  principle  peculiar  to  the  maritime  law 
of  this  country;  it  is  laid  down  by  Bynkershoek  as  a  universal 
principle  of  law — Ex  naturd  belli  commercia  inter  hostes  cessare 
non  est  dubitandum.     Quamvis  nulla  specialis  sit  commerciorum 
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prohibitio,  ipso  tamen  jure  belli  commercia  esse  veiita,  ipsas 
indictiones  bellorum  satis  declarant,  &c.  ...  In  my  opinion  no 
principle  ought  to  be  held  more  sacred  than  that  this  intercourse 
cannot  subsist  on  any  other  footing  than  that  of  the  direct  per- 
mission of  the  State.  Who  can  be  insensible  to  the  consequences 
that  might  follow  if  every  person  in  time  of  war  had  a  right  to 
carry  on  a  commercial  intercourse  with  the  enemy,  and,  under 
colour  of  that,  had  the  means  of  carrying  on  any  other  species 
of  intercourse  he  might  think  fit?" 

And,  after  an  exhaustive  review  of  numerous  authorities,  he 
added :  "  The  cases  which  I  have  produced  prove  that  the  rule 
has  been  rigidly  enforced;  .  .  .  that  it  has  been  enforced  where 
strong  claim  not  merely  of  convenience,  but  almost  of  necessity, 
excused  it  on  behalf  of  the  individual;  that  it  has  been  enforced 
where  cargoes  have  been  laden  before  the  war,  but  where  the 
parties  have  not  used  all  possible  diligence  to  countermand  the 
voyage  after  the  first  notice  of  hostilities;  and  that  it  has  been 
enforced  not  only  against  the  subjects  of  the  Crown,  but  likewise 
against  those  of  its  allies  in  the  war,  upon  the  supposition  that 
the  rule  was  founded  on  a  strong  and  universal  principle,  which 
allied  States  in  war  had  a  right  to  notice  and  apply  mutually 
to  each  other's  subjects"  (1  C.  Rob.,  at  p.  216;  1  Eng.  P.C, 
at  p.  116).  , 

And  Mr.  Justice  Story,  in  his  well-known  Notes  on  Prize 
Courts,  writes :  "  It  is  a  fundamental  principle  of  Prize  law, 
that  all  trade  with  the  enemy  is  prohibited  to  all  persons  whether 
natives,  naturalised  citizens,  or  foreigners  domiciled  in  the 
country  during  the  time  of  their  residence,  under  the  penalty  of 
confiscation.  The  same  penalty  is  applied  to  subjects  of  allies 
in  the  war,  trading  with  the  common  enemy  "  (Pratt's  edition,  69). 

These  statements  of  the  law  affecting  commercial  intercourse 
and  trading  with  the  enemy  are  a  century  old.  In  the  meantime 
commerce,  especially  international  commerce,  has  advanced  and 
expanded,  and  occasionally  in  times  of  war  there  have  since 
been  special  permission  and  licences  given  in  relaxation  of  the 
rule.  But  the  general  rule,  in  the  absence  of  any  such  licence, 
has  been  adhered  to  as  the  years  have  rolled  on  and  commercial 
enterprises  have  developed.  It  may  be  well  to  fortify  this  by 
one  or  two  more  recent  authorities,  and  reference  may  be  made 
for  this  purpose  to  Dana's  edition  of  Wheaton's  International 
Law   (8th   ed.    1866),    paragraphs   309-315;    and   to   the    fourth 
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edition  of  M.  Calvo's  most  valuable  and  careful  work,  Le  Droit 
International,  which  he  published  in  1888,  about  five  years  before 
his  death,  vol.  iv.  §§  1953-1955.  There  is  no  doubt  that  the 
rule  exists  in  all  its  force  and  rigour  at  the  present  day.  In  the 
view  I  take  of  the  facts  of  the  present  case,  as  will  be  hereafter 
stated,  there  was  a  commercial  intercourse  between  the  claimants 
and  the  enemy  which  amounted  to  a  "  trading  with  the  enemy." 

But  lest  the  higher  and  final  tribunal  might  think  otherwise, 
and  adopt  the  argument  for  the  claimants  that  there  was  no 
actual  "  trading  with "  the  enemy,  I  will  deal  further  with  the 
more  general  and  fundamental  conception  of  the  illegality  of 
intercourse  with  the  enemy  apart  from  the  element  of  commerce, 
and  falling  short  of  the  act  of  trading. 

In  The  Cosmopolite  [1801]  (4  C.  Rob.  8;  1  Eng.  P.C.  326) 
Lord  Stowell  states  the  rule  in  quite  general  terms  thus :  "  It  is 
perfectly  well  known  that  by  war  all  communication  between 
the  subjects  of  the  belligerent  countries  must  be  suspended,  and 
no  intercourse  can  legally  be  carried  on  between  the  subjects  of 
the  hostile  States  but  by  the  special  licence  of  their  respective 
Governments  " ;  and  in  Christopher  Robinson's  note  to  this  case 
(at  pages  10  and  11)  is  cited  a  passage  from  the  Black  Book  of  the 
Admiralty  (the  original  of  which  is  the  most  precious  possession 
entrusted  to  the  President  for  the  time  being  of  this  Division) 
as  follows :  "  In  the  ancient  practice  of  the  Court  of  Admiralty 
(says  the  editor)  we  find  it  laid  down :  '  Item,  soit  enquis  de 
tous  ceux  qui  entrecommunent,  vendent,  ou  achatent,  avec  aucuns 
des  ennemis  de  Messieur  le  Roi  sans  licence  especiale  du  Roi, 
ou  de  son  admiral. — Black  Book,  page  76.'  " 

No  doubt  it  was  with  cases  of  commercial  intercourse  that 
Lord  Stowell  was  dealing  in  The  Hoop  (1  C.  Rob.  196;  1  Eng. 
P.C.  104)  and  The  Cosmopolite  (4  C.  Rob.  8;  1  Eng.  P.C.  326), 
but  it  will  be  remembered  that  in  the  former  he  enforced  the 
reason  for  the  rule  by  reference  to  the  possible  consequences 
of  allowing  persons  to  carry  on  a  commercial  intercourse,  and 
under  colour  of  that  to  give  them  the  means  of  carrying  on  any 
other  intercourse  they  might  think  fit— see  1  C.  Rob.,  at  p.  200. 

In  the  United  States  of  America  the  Supreme  Court  has  given 
a  very  wide  range  to  the  "  intercourse  "  which  is  prohibited  by 
the  rule  we  are  dealing  with. 

In  The  Rapid  [18U]  (8  Cranch,  155)  Mr.  Justice  Johnson,  in 
delivering  the  judgment  of  the  Supreme  Court  (of  which,  be  it 
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noted,  Chief  Justice  Marshall  and  Mr.  Justice  Story  were  two  of 
the  members),  pronounced  upon  this  subject  (page  161)  as  follows  : 
"  The  universal  sense  of  nations  has  acknowledged  the  demoralis- 
ing effects  that  would  result  from  the  admission  of  individual 
intercourse.  The  whole  nation  are  embarked  in  one  common 
bottom,  and  must  be  reconciled  to  submit  to  one  common  fate. 
Every  individual  of  the  one  nation  must  acknowledge  every 
individual  of  the  other  nation  as  his  own  enemy — because  the 
enemy  of  his  country.  It  is  not  necessary  to  quote  the  authorities 
on  this  subject;  they  are  numerous,  explicit,  and  respectable." 

And  after  dealing  thus  generally  with  the  subject,  he  pro- 
ceeded to  consider  the  point  urged  for  the  claimant  in  that  case, 
that  there  was  no  trading  in  the  eye  of  the  prize  law  such  as 
would  subject  the  property  to  capture,  because  the  claimant  had 
only  sent  a  vessel  to  fetch  away  his  own  property,  acquired  before 
the  war,  from  a  small  island  belonging  to  the  enemy,  where  they 
had  been  deposited  before  the  war. 

He  answered  this  point  thus :  "  The  force  of  the  argument 
on  this  point  depends  upon  the  terms  made  use  of.  If  by 
"trading,"  in  prize  law,  was  meant  that  signification  of  the 
term  which  consists  in  negotiation  or  contract,  this  case  would 
certainly  not  come  under  the  penalties  of  the  rule.  But  the 
object,  policy,  and  spirit  of  the  rule  is  to  cut  off  all  communica- 
tion or  actual  locomotive  intercourse  between  individuals  of  the 
belligerent  States.  Negotiation  or  contract  has  therefore  no 
necessary  connection  with  the  offence.  Intercourse,  inconsistent 
with  actual  hostility,  is  the  offence  against  which  the  operation 
of  the  rule  is  directed ;  and  by  substituting  this  definition  for  that 
of  trading  with  an  enemy  an  answer  is  given  to  this  argument " 
(Ibid.  pp.  162,  163). 

On  the  same  day  as  this  judgment  was  pronounced  (March  7, 
1814),  Mr.  Justice  Story  delivered  the  judgment  of  the  Supreme 
Court  in  another  case.  The  Julia  [18H]  (8  Cranch,  181);  and  he 
expressly  adopted  the  decision  and  the  reasons  and  principles  of 
the  Judge  of  the  Circuit  Court,  which  (among  others)  appear 
from  the  following  passage :  "  At  the  threshold  of  this  inquiry, 
I  lay  it  down  as  a  fundamental  proposition  that,  strictly  speaking, 
in  war  all  intercourse  between  the  subjects  and  citizens  of  the 
belligerent  countries  is  illegal,  unless  sanctioned  by  the  authority 
of  the  Government,  or  in  the  exercise  of  the  rights  of  humanity. 
I  am  aware  that  the  proposition  is  usually  laid  down  in  more 
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restricted  terms  by  elementary  writers,  and  is  confined  to  com- 
mercial intercourse  "  (Ibid.  p.  193). 

Then  he  quotes  the  principle  of  law  laid  down  by  Bynkershoek, 
which  I  have  already  read  from  Lord  Stowell's  judgment  in  The 
Hoop  (1  C.  Rob.  196;  1  Eng.  P.C.  104),  and  proceeds:  "And 
yet  it  seems  not  difficult  to  perceive  that  his  reasoning  extends 
to  every  species  of  intercourse.  Valin,  in  his  commentary  on 
the  French  ordinance,  speaking  of  the  reason  of  requiring  the 
name  and  domicil  in  a  policy,  says :  '  Est  encore  de  connattre, 
en  temps  de  guerre,  si  malgri  I' interdiction  de  commerce,  qu'em- 
porte  toujours  toute  declaration  de  guerre,  les  sujets  du  Roi  ne 
font  point  commerce  avec  les  ennemis  de  I'Etat,  ou  avec  amis  ou 
allies,  par  V interposition  desquels  on  ferait  passer  aux  ennemis 
des  munitions  de  guerre  et  de  bouche,  ou  d'autres  effets  prohibis; 
car  tout  cela,  itant  difendu  comme  pridiciable  d.  I'Etat,  serait 
sujet  a  confiscation  et  d,  etre  diclari  de  bonne  prise.'  In  another 
place,  adverting  to  a  case  of  neutral,  allied,  and  French  property 
on  board  an  enemy  ship,  &c.,  he  declares  it  subject  to  confisca- 
tion because  '  C'est  favoriser  le  commerce  de  I'ennemi  et  faciliter 
le  transport  de  ses  denrdes  et  marchandises,  ce  qui  ne  pent  con- 
venir  aux  traitis  d'alliance  ou  de  neutralite,  encore  mains 
aux  sujets  du  Roi  auxquels  toute  communication  avec 
I'ennemi  est  itroitement  difendu  sur  peine  mime  de  la  vie.' 
From  this  last  expression  it  seems  clear  that  Valin  did 
not  understand  the  interdiction  as  limited  to  mere  commercial 
intercourse." 

The  judgment  of  Lord  Stowell  in  The  Hoop  (1  C.  Rob.  196; 
1  Eng.  P.C.  104)  is  then  referred  to,  and  the  passage  proceeds: 
"  But  independent  of  all  authority  it  would  seem  a  necessary 
result  of  a  state  of  war  to  suspend  all  negotiations  and  intercourse 
between  the  subjects  of  the  belligerent  nations. 

"  By  the  war  every  subject  is  placed  in  hostility  to  the  adverse 
party.  He  is  bound  by  every  effort  of  his  own  to  assist  his  own 
Government,  and  to  counteract  measures  of  its  enemy.  Every 
aid,  therefore,  by  person,  communication  or  by  other  intercourse, 
which  shall  take  off  the  pressure  of  the  war,  or  foster  the 
resources,  or  increase  the  comforts  of  the  public  enemy  is  strictly 
inhibited. 

"  No  contract  is  considered  as  valid  between  enemies,  at  least 
so  far  as  to  give  them  a  remedy  in  the  Courts  of  either  Govern- 
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ment;  and  they  have,  in  the  language  of  the  civil  law,  no 
ability  to  sustain  a  persona  standi  in  judicio.  The  ground 
upon  which  a  trading  with  the  enemy  is  prohibited  is 
not  the  criminal  intentions  of  the  parties  engaged  in  it,  or 
the  direct  and  immediate  injury  to  the  State.  The  principle 
is  extracted  from  a  more  enlarged  policy  which  looks  to  the 
general  interests  of  the  nations,  which  may  be  sacrificed  under 
the  temptation  of  unlimited  intercourse,  or  sold  by  the  cupidity 
of  corrupted  avarice.  .  .  .  Nor  is  there  any  difference  between 
a  direct  intercourse  between  the  enemy  countries  and  the  inter- 
course through  the  medium  of  a  neutral  port.  The  latter  is  as 
strictly  prohibited  as  the  former — The  Jonge  Pieter  [1801] 
(4  C.  Rob.  79). 

"It  is  argued  that  the  cases  of  trading  with  the  enemy  are 
not  applicable  because  there  is  no  evidence  of  actual  commerce; 
and  ah  irresistible  presumption  arises  from  the  nature  of  the 
voyage  to  a  neutral  port  that  no  such  trade  is  intended.  If  I 
am  right  in  the  position  that  all  intercourse  which  humanity  or 
necessity  does  not  require  is  prohibited,  it  will  not  be  very 
material  to  decide  whether  there  be  a  technical  commerce  or  not " 
(8  Cranch,  at  pp.  193-195). 

In  various  cases  intercourse  which  could  not  be  properly 
described  as  commercial,  or  which  could  not  answer  the  descrip^ 
tion  of  "trading,"  has  been  declared  illegal;  and  it  would  not 
be  difficult  to  enumerate  instances  of  such  intercourse,  in  cases 
of  absolute  gifts  of  property  to  enemy  subjects,  of  a  comforting, 
useful,  or  beneficial  character. 

It  remains  to  note  a  rule  of  a  correlative  nature,  that  whatever 
intercourse,  commercial,  trading,  or  otherwise,  is  prohibited,  the 
same  obligations  are  laid  upon  the  citizens  of  an  ally  as  upon 
the  subjects  of  a  single  belligerent  State,  and  the  same  penalties 
of  confiscation  fall  upon  allied  citizens  as  upon  such  subjects  on 
non-observance  of  the  obligations. 

Statements  to  this  effect  are  found  in  the  dictum  from  the 
judgment  in  The  Hoop  (1  C.  Rob.  196;  1  Eng.  P.O.  104),  and 
in  the  passage  from  Pratt's  Story,  which  have  already  been 
cited.  But  in  The  Neptunus  (6  C.  Rob.,  at  p.  406;  1  Eng.  P.C. 
595,  at  p.  596)  the  doctrines  as  to  the  position  of  allies  were 
material  to  the  decision.  Lord  Stowell  declares  them  in  the 
following  part  of  his  judgment:  ".  .  .  if  one  State  only  is  at 
war,  no  injury  is  committed  to  any  other  State   [by  allowing 
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particular  relaxations].     It  is  of  no  importance  to  other  nations 
how  much  a  single  belligerent  chooses  to  weaken  and  dilute  his 
own  rights.     But  it  is  otherwise  when  allied  nations  are  pursuing 
a  common  cause  against  a  common  enemy.     Between  them  it 
must  be  taken  as  an  implied,  if  not  an  express,  contract  that 
one  State  shall  not  do  anything  to  defeat  the  general  object.    If 
one  State  admits  its  subjects  to  carry  on  an  interrupted  trade 
with  the  enemy  the  consequence  may  be  that  it  will  supply  that 
aid  and  comfort  to  the  enemy.  ...  It  should  seem  that  it  is  not 
enough,  therefore,  to  say  that  the  one  State  has  allowed  this 
practice  to  its  own  subjects;  it  should  appear  to  be  at  least 
desirable  that  it  could  be  shown  that  either  the  practice  is  of 
such  a  nature  as  can  in  no  manner  interfere  with  the  common 
operations,  or  that  it  has  the  allowance  of  the  confederate  State." 
Again,  this  rule  is  stated  in  its  full  force  sixty  years  later  in 
Wheaton — see  Wheaton's  International  Law  (8th  ed.),  by  Dana, 
1866,  par.  316 :  "  Not  only  is  such  intercourse  with  the  enemy, 
on  the  part  of  the  subjects  of  the  belligerent  State,  prohibited 
and  punished  with  confiscation  in  the  Prize  Courts  of  their  own 
country,  but,  during  a  conjoint  war,  no  subject  of  an  ally  can 
trade  with  the  common  enemy  without  being  liable  to  the  for- 
feiture, in  the  Prize  Courts  of  the  ally,  of  his  property  engaged 
in  such  trade.     This  rule  is  a  corollary  of  the  other,  and  is 
founded  upon  the  principle  that  such  trade  is  forbidden  to  the 
subjects  of  the  co-belligerent  by  the  municipal  law  of  his  own 
,  country,  by  the  universal  law  of  nations,  and  by  the  express  or 
implied  terms  of  the  treaty  of  alliance  subsisting  between  the 
allied  Powers.     And,  as  the  former  rule  can  be  relaxed  only  by 
the  permission  of  the  sovereign  power  of  the  State,  so  this  can 
be  relaxed  only  by  the  permission  of  the  allied  nations,  according 
to  tlieir  mutual  agreement.     A  declaration  of  hostilities  naturally 
carries  with  it  an  interdiction  of  all  commercial  intercourse. 
Where  one  State  only  is  at  war,  this  interdiction  may  be  relaxed, 
as  to  its  own  subjects,  without  injuring  any  other  State;  but 
when  allied  nations  are  pursuing  a  common  cause  against  a 
common  enemy,  there  is  an  implied,  if  not  an  express,  contract 
that  neither  of  the  co-belligerent  States  shall  do  anything  to  defeat 
the  common  object.     If  one  State  allows  its  subjects  to  carry  on 
an  uninterrupted  trade  with  the  enemy  the  consequence  will  be 
that  it  will  supply  aid  and  comfort  to  the  enemy,  which  may  be 
injurious  to  the  common  cause.     It  should  seem  that  it  is  not 
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enough,  therefore,  to  satisfy  the  Prize  Court  of  one  of  the  allied 
Slates,  to  say  that  the  other  has  allowed  this  practice  to  its  own 
subjects;  it  should  also  be  shown,  either  that  the  practice  is  of 
such  a  nature  as  cannot  interfere  with  the  common  operations, 
or  that  it  has  the  allowance  of  the  other  confederate  State." 

And  still  more  recently,  M.  Calvo,  in  the  edition  of  Le  Droit 
International,  already  referred  to  (vol.  iv.  par.  1956),  states  the 
rule  and  the  reasons  for  it : 

"  §  1956.  La  mime  rigle  s'itend  aux  sujets  allies.  Heffter,  il 
est  vrai,  n'est  pas  de  cet  avis :  il  trouve  la  question  plus  dilicate 
pour  les  allies  que  pour  les  nationaux,  parce  qu'd  I'igard  des 
premiers,  le  belligerant  semble  en  quelque  sorte  assumer  une 
autoriti  juridictionnelle  qui  ne  lui  appartient  que  quand  elle 
dicoule  pour  lui  de  stipulations  conventionnelles  expresses. 
Mais  c'est  Ici,  suivant  nous,  une  thtse  irrationnelle,  puisque 
I'alliance  devant  avoir  pour  consequence  logique  de  placer  les 
co-belligerants  exactement  sur  la  mime  ligne  d,  I'igard  de 
I'ennemi,  il  n'est  pas  admissible  que  la  prohibition  imposie  d  I'un 
ne  s'itend  pas  de  plein  droit  d.  I'autre.  C'est  au  surplus  ce  que 
Wheaton  dimontre  d'une  mani&re  irrefutable,  quand  il  dit  que 
pour  etre  justes  et  sensies,  la  rigle  et  les  exceptions  qui  y  sont 
apporties  doivent  s'appliquer  igalement  d  tous  les  deux;  qu'en 
defendant  la  continuation  du  commerce  avec  I'ennemi,  le  belli- 
gerant obiit  d,  la  fois  aux  priceptes  du  droit  civil  interne,  aux 
principes  giniraux  du  droit  des  gens  et  h  I'esprit  ou  d  la  lettre 
de  I'alliance  qu'il  a  coniractie. 

"  II  fait  enfin  remarquer  que  la  situation  de  I'allii  par  rapport 
a  I'ennemi  commun  etant  la  mime  que  celle  de  son  co-bellig6rant, 
on  ne  saurait  en  ce  qui  concerne  le  commerce,  itablir  de  distinc- 
tion entre  ceux  qui  entreprennent  une  lutte  de  concert  et  se  sont 
par  la  tacitement  obliges  d  ne  rien  faire  de  contraire  au  but 
giniral  de  I'alliance  qui  les  unit. 

"  Dans  une  de  ses  sentences,  Sir  W.  Scott  diduit  de  ce  principe 
qu'il  ne  suffisait  pas  pour  sa  justification  que  I'Etat  allii  put 
alUguer  qu'il  avail  autorisi  la  continuation  du  trafic  avec  son 
adversaire,  mais  qu'il  fallait  encore  que  son  co-belligirant  edt 
donni  son  asseniiment  d  la  mesure." 

So  intimate  and  imperative  are  the  neutral  duties  of  allies 
bound  to  each  other  by  sacred  and  solemn  bonds  to  fight  a 
common  foe  that  I  believe  the  true  rule  to  be  that  whatever  inter- 
course with  an  enemy  is  prohibited  by  International  Law,  no 
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relaxation  whatever  can  be  allowed  by  one  State  in  favour 
of  its  citizens,  which  can  affect  the  confederate  State,  unless 
expressly  sanctioned  by  the  latter. 

Finally,  it  is  clear  that  the  rule  must  be  enforced  and  con- 
fiscation decreed  whether  a  person  engaging  in  the  prohibited 
intercourse  acts  innocently,  in  good  faith,  and  in  pursuance  of 
advice  honestly  believed  to  be  sound,  or  of  licences  or  permissions 
honestly  believed  to  be  valid.  The  authorities  for  this  are 
numerous.  The  Hoop  (1  C.  Rob.  196;  1  Eng.  P.C.  104)  in  itself 
would  be  sufficient.  The  fact  of  actual  intercourse  is  the  deter- 
mining factor.  Innocence  of  intention  is  no  answer.  If  there 
has  been  an  infraction  of  the  rule,  however  innocent,  the  Court 
must  apply  the  consequences  of  decreeing  confiscation.  To 
borrow  the  quaint  language  of  a  Judge  of  the  United  States 
Supreme  Court :  "  It  is  the  unenvied  province  of  this  Court  to 
be  directed  by  the  head,  and  not  by  the  heart.  In  deciding  on 
principles  that  must  define  the  rights  and  duties  of  the  citizen 
[and  it  may  be  added  of  allied  citizens],  and  direct  the  future 
decisions  of  justice,  no  latitude  is  left  for  the  exercise  of  feeling." 

Having  stated  the  principles,  it  now  remains  to  set  out  the 
material  facts  in  the  present  case  to  which  the  principles  have 
to  be  applied. 

The  claimants — the  French  company — had  had  constant 
dealings  vidth  Beer,  Sondheimer,  the  German  company.  The 
German  company  sold  to  the  French  company  silver  and  lead 
ores;  and  the  French  company  then  carried  out  in  Greece  a 
process  of  reduction  which  resulted  in  a  product  called  silver 
lead,  which  they  contracted  to  sell  to  the  German  company. 

The  contract  was  before  the  war.  For  the  purpose  of 
fulfilling  the  contract,  after  the  silver  lead  was  manufactured, 
the  French  company  chartered  the  Greek  steamship  Panariellos 
to  carry  the  lead  to  the  purchasers.  The  loading  of  the  silver 
lead  upon  the  steamship  began  before  the  war.  It  was  continued 
for  about  seven  days  after  the  war. 

The  vessel  began  her  voyage  on  August  11  with  the  cargo 
on  board,  which  was  intended  to  be  delivered  pursuant  to  the 
contract  with  the  German  company. 

While  the  loading  was  proceeding,  the  following  letter  was 
sent,  on  August  4,  1914,  by  the  agents  of  the  French  company 
at  Ergasteria  to  the  French  company's  head  office  in  Paris: 
"  Having  received  from  Francfort  the  following  telegram :  '  Send 
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Bill  of  Lading  Ship  Panariellos  1000  tons  Silver  lead  direct 
Beer  Sondheimer  et  Co.  London  120  Fenchurch  Street  and 
transmit  by  your  Paris  Office  by  Telegram  these  instructions. 
Telegraphic  communications  with  Paris  stopped.  Acknowledge 
receipt. — Beersondheimer.' — We  wired  you  this  morning : 
'  Telegraphic  communication  between  Frankfurt  and  Paris 
stopped;  Beersondheimer  beg  us  to  ask  you  send  Bills  of 
Lading  for.  1000  lead  Panariellos  direct  120  Fenchurch 
London.' " 

Beer,  Sondheimer,  of  120  Fenchurch  Street,  London,  was  a 
mere  agency  for  Beer,  Sondheimer  &  Co.,  of  Frankfurt.  The 
work  at  the  agency  was  carried  on  by  a  German  subject,  who  was 
in  Germany  at  the  outbreak  of  the  war,  with  the  aid  of  a  clerk 
who  was  an  Austrian  subject. 

[His  Lordship  read  further  letters  and  telegrams  between  the 
parties,  from  which  it  appeared  that  the  London  agency  of  Beer, 
Sondheimer  &  Co.  were  asking  for  the  bills  of  lading,  which  the 
Laurium  Co.  promised  to  send  as  soon  as  they  received  them, 
according  to  the  instructions  received  from  Beer,  Sondheimer 
&  Co.  in  Frankfurt.     The  judgment  continued  as  follows :  J 

On  August  22  Baron  de  Catelin,  the  managing  director  of 
the  French  company,  had  an  interview  in  London  with  Mr.  Weiss- 
berger,  the  Austrian  subject,  who  was  then  in  charge  of  the 
London  agency  of  the  German  company.  In  a  statement  sub- 
sequently sent  to  the  Procurator-General  by  the  Baron,  he  said 
that  at  this  interview  it  had  been  verbally  agreed  that  if  the  lot 
of  lead  was  delivered  to  the  said  firm  a  complete  settlement  of 
accounts  would  follow.  The  Baron  seems  to  have  thought  that 
up  to  that  time  the  London  agency  of  Beer,  Sondheimer  &  Co. 
had  a  right  to  continue  to  carry  on  their  business  on  behalf  of 
the  German  company. 

On  the  following  day,  August  23,  the  offices  of  Beer,  Sond- 
heimer, in  London,  were  seized  and  closed.  On  August  25, 
a  letter  was  sent  from  the  Paris  office  of  the  claimants  to  the 
London  agency  of  Beer,  Sondheimer  &  Co.,  apparently  without 
any  knowledge  of  the  interview  of  August  22,  or  of  the  closing 
of  the  agency  office.  The  Baron  said  it  was  written  without  any 
authority  from  him  or  the  company;  but  in  these  proceedings  I 
have  no  means  of  testing  that  statement,  and  must  assume  it  was 
written  in  the  ordinary  course  of  business,  especially  as  no  steps 
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were  taken  to  put  an  end  to  any  further  communications.     The 
following  is  a  translation  of  the  letter : 

"  Gentlemen, 

"  Panariellos.  Confirming  our  letter  St.  No.  5863  of  the  21sl 
of  this  month,  we  beg  to  send  you  annexed : — 

"  1.  A  bill  of  lading  endorsed  in  blank  10,476  pigs  or  510  tons 
of  silver  lead,  loaded  in  holds  1  and  3. 

"  2.  A  bill  of  lading  endorsed  in  blank  10,493  pigs  or  510  tons 
silver  lead,  loaded  in  holds  2  and  4. 

"We  beg  you  please  to  acknowledge  the  receipt  of  these 
documents,  and  we  remain,  gentlemen, 

"  (Signed)  P.  Albrand." 

The  vessel  arrived  in  the  Downs  about  August  28,  and  the 
master  refused  to  proceed  to  Antwerp,  where  part  of  the  cargo 
— namely,  some  zinc  ore — was  to  have  been  delivered,  part  of 
it  being  destined  for  Germany  or  German  firms.  The  vessel  was 
afterwards  sent  to  Southsea,  where  there  was  a  market  for  the 
zinc  ore.  The  zinc  ore,  which  was  stowed  above  the  silver  lead, 
was  sold.  The  vessel  arrived  at  Swansea  on  September  7,  1914, 
and  on  that  day  the  silver  lead  was  formally  seized  pending 
further  enquiries,  and  was  finally  seized  as  prize  subject  to 
confiscation  on  September  25,  1914. 

Meantime,  on  August  31,  a  letter  was  written  by  the 
claimants  to  their  London  brokers,  in  which  the  following 
passages  appear : 

"  Enclosed  I  send  one  bill  of  lading  of  the  Panariellos  endorsed 
in  blank  so  you  have  every  right  to  take  delivery  of  the 
cargo.  .  .  . 

"So  far  as  concerns  the  lead  you  decide  with  Dixon  and 
Heberlein  the  best  course  to  adopt  with  regard  to  this  lot. 

"  If  Beer,  Sondheimer  or  the  English  Government  wish  to 
use  the  parcel  bill  of  lading  which  they  have  in  their  hands,  you 
should  explain  that  this  bill  of  lading  was  sent  them  in  current 
account,  but  that  in  reality  almost  the  whole,  say  four-fifths, 
belong  to  us.  In  fact,  I  have  no  time  to  give  you  details  of 
this  current  account,  but  the  balance  in  favour  of  Beer,  Sond- 
heimer, without  reckoning  the  Panariellos,  comes  to  103,648f. 
35c.  As  the  value  of  the  1,000  tons  of  lead  in  the  Panariellos  is 
about  500,000f.,  the  difference  should  come  to  us,  say,  in  round 
figures,  400,000f.,  and  the  Government  should  only  be  able  to 
seize  the  balance.  .  .  .  The  money  coming  over  from  the  cala- 


THE    PANARIELLOS.  209 

mine  or  from  the  lead  should  be  paid  to  the  account  of  our 
company  at  the  London  County  and  Westminster  Bank,  Ltd. 

"  Relying  on  your  efforts  and  thanking  you  in  advance  for  all 
that  you  will  do  for  us. 

"  (Signed)  J.  de  Catelin." 

The  Baron  de  Catelin  disavowed  with  emphasis  any  intention 
in  these  transactions  to  do  anything  which  would  be  helpful  to 
the  enemy  or  prejudicial  to  this  country.  I  accepted  willingly 
his  disavowal.  He  probably  thought  that  he  could  properly 
deliver  the  cargo  of  silver  lead  to  his  customers,  Beer,  Sond- 
heimer  &  Co.,  if  they  accepted  delivery  at  Newcastle  or  elsewhere 
in  England. 

After  these  proceedings  were  instituted.  Beer,  Sondheimer  & 
Co.,  London  agency,  caused  an  appearance  to  be  entered,  and 
put  in  a  claim  as  the  owners  of  the  goods.  This  claim  was 
subsequently  abandoned  by  an  express  notice  of  withdrawal. 

The  cargo  was  sold  by  arrangement  between  the  Marshal 
and  the  claimants,  and  the  proceeds,  amounting  to  about  16,000L, 
are  now  in  Court. 

The  above  facts  are  amply  sufBcient  to  shew  that,  in  respect 
of  the  cargo  of  1,020  tons  of  silver  lead,  there  was  commercial 
intercourse  and  a  trading  after  the  war  between  the  present 
claimants  and  citizens  of  the  enemy. 

Applying  the  principles  deduced  to  the  facts  proved,  I  have 
no  alternative  but  to  declare  that  the  cargo  was  confiscable,  and 
to  decree  the  condemnation  of  the  proceeds  as  lawful  prize. 


Solicitors — Treasury  Solicitor;  Rehder  &  Hi^gs. 

[Beported  by  'E.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President). 
May  3,  4,  5,  6,  21,  1915. 

THE   OPHELIA. 

Enemy  Hospital  Ship — Seizure  as  Prize — Suspicious  Move- 
ments— Signalling  Lights — Destruction  of  Ship's  Papers — Hague 
Conference,  1907,  Convention  X. 

An  enemy  vessel,  certified  by  the  German  Government  as  an 
auxiliary  hospital  ship,  and  adapted  (although  inadequately) 
as  such,  was  encountered  off  the  Dutch  coast,  near  the  Haaks 
lightship,  by  British  warships.  She  was  taken  into  port  to 
be  searched,  and  was  afterwards  seized  as  prize.  She  had 
on  board  1,220  Verey's  lights,  and  rockets  and  flares  suit- 
able for  signalling,  of  which  no  satisfactory  account  was 
given  by  her.  When  about  to  be  boarded  by  an  officer  from 
one  of  the  warships,  a  number  of  books  and  documents  were 
thrown  overboard,  and  subsequently  others  were  burnt;  and  she 
had  shortly  before  sent  a  wireless  message  in  code  to  the 
German  signalling  station  at  Norddeich.  She  had  made  two 
unexplained  voyages  from  the  mouth  of  the  Elbe  to  Heligo- 
land. On  the  only  occasion  on  which  she  went  out  to 
render  assistance  after  a  German  naval  disaster  forty-eight 
hours  elapsed  before  she  arrived  on  the  scene,  the  distance 
to  be  covered  being  sixty  miles;  and  during  the  ten  weeks 
that  the  war  had  lasted  no  sick,  wounded,  or  shipwrecked 
person  had  been  received  on  board.  There  was  evidence  that  she 
had  increased  speed  to  evade  search  by  a  British  submarine. 
According  to  her  log,  her  full  speed  was  at  least  two  knots  more 
than  was  sworn  to  by  her  witnesses,  and  there  were  other  matters 
not  satisfactorily  explained : — Held,  that  the  vessel  was  not 
adapted  and  used  for  the  sole  purpose  of  affording  aid  to  the 
wounded,  sick,  and  shipwrecked;  that  she  was  adapted  and  used 
as  a  signalling  ship  for  military  purposes;  that  therefore  she 
had  forfeited  the  protection  afforded  to  hospital  ships  by  Con- 
vention X.  of  the  Hague  Conference,  1907;  and  that  she  must  be 
condemned  as  lawful  prize. 

The  serious  view  taken  by  Prize  Courts  of  the  destruction  of 
ship's  papers,  and  the  doctrines  laid  down  with  reference  thereto, 
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are  specially  applicable  to  vessels  claiming  to  be  hospital  ships, 
whose  papers  should  be  perfectly  innocent;  and  if  the  ship's 
papers  are  not  preserved,  the  inference  is  strong  that  if  produced 
they  would  afford  evidence  of  guilty  practices. 

Suit  for  condemnation  of  an  enemy  hospital  ship  as  prize. 

On  October  18,  1914,  the  Ophelia,  a  German  auxiliary  hospital 
ship,  1,153  tons  gross,  was  stopped  off  the  coast  of  Holland,  in 
the  neighbourhood  of  the  Haaks  lightship,  by  a  squadron  of 
British  warships;  and  in  the  circumstances  mentioned  in  the 
judgment,  after  being  boarded  and  her  commander  questioned, 
she  was  taken  into  Yarmouth  and  thence  to  the  Thames,  where 
she  was  formally  seized  as  prize.  ? 

Her  release  was  claimed  on  behalf  of  the  Imperial  German 
Government  on  the  ground  that  she  was  a  military  hospital  ship, 
of  which  due  notice  to  the  belligerent  Powers  had  been  given, 
and  therefore  was  exempt  from  capture  under  Convention  X.  of 
the  Hague  Conference,  1907. 

The  contention  for  the  British  Government  was  that  the  vessel 
had  forfeited  her  right  to  the  protection  afforded  by  the  Hague 
Convention,  as  she  was  being  used  as  a  signalling  ship  for 
military  purposes. 

The  facts  are  fully  stated  in  the  considered  judgment  of  the 
President. 

The  Attorney-General  (Sir  John  Simon,  K.C.),  The  Solicitor- 
General  (Sir  Stanley  Buckmaster,  K.C.),  and  C.  R.  Dunlop 
appeared  for  the  Crown. 

Leslie  Scott,  K.C.,  Lech,  K.C.,  and  W.  Norman  Raeburn  repre- 
sented Staff-Surgeon  J.  V.  C.  Pfeiffer,  commander  of  the  Ophelia, 
the  claimant  on  behalf  of  the  Imperial  German  Government. 

May  21,  1915. — Sir  Samuel  Evans  (The  President). — This 
steamship  was  captured  by  some  of  His  Majesty's  ships  of  war 
on  October  18  last.  A  claim  for  her  release  is  made  on  behalf 
of  the  Government  of  the  German  Empire,  on  the  ground  that 
she  was  a  military  hospital  ship  belonging  to  that  Government. 
I  note,  without  further  comment,  that  the  claim  is  founded  upon 
the  provisions  of  Convention  X.  of  the  Hague  Convention  of  1907. 
The  Crown  formulated  their  case  for  the  captors  and  against  the 
claimants,  in  accordance  with  the  terms  of  the  same  Convention. 
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I  will  deal  with  the  case  upon  the  same  basis,  avoiding  all 
enquiry  as  to  whether  the  Government  of  the  German  Empire  is, 
or  is  not,  precluded  by  its  conduct  of  the  present  war  from 
invoking  the  aid  or  protection  of  the  tenth  or  any  other  of  the 
Hague  Conventions. 

The  provisions  of  the  Hague  Convention  relate  to  three  classes 
of  hospital  ships :  First,  military  hospital  ships  of  a  belligerent 
Power ;  secondly,  hospital  ships  equipped  wholly  or  in  part  at  the 
expense  of  private  individuals  or  officially  recognised  relief 
societies  of  a  belligerent  Power;  and  thirdly,  hospital  ships  so 
equipped  at  the  expense  of  such  individuals  or  societies  of  neutral 
countries. 

We  are  here  concerned  only  with  the  provisions  relating  to 
the  first  of  these  classes — namely,  military  hospital  ships  of  a 
belligerent. 

Before  stating  the  facts,  it  is  convenient  to  summarise  these 
material  provisions. 

A  military  hospital  ship  must  be  constructed  or  adapted 
specially  and  solely  for  the  purpose  of  affording  relief  to  the 
wounded,  sick,  and  shipwrecked.  She  is  to  afford  relief  and 
help  to  the  wounded,  sick,  and  shipwrecked  of  the  belligerents 
without  distinction  of  nationality.  She  must  not  be  used  for  any 
military  purpose.  She  is  subject  to  the  right  of  control  and  of 
search  by  the  belligerents.  Belligerents  may  refuse  to  help  her, 
or  may  order  her  off,  or  may  make  her  take  a  certain  course, 
and  put  .a  commissioner  on  board;  they  may  even  detain  her,  if 
the  gravity  of  the  circumstances  so  require.  She  must  be  dis- 
tinguished by  being  painted  and  marked  in  the  prescribed  ways, 
and  make  herself  known  by  hoisting  the  prescribed  flags.  If  the 
name  of  a  military  hospital  ship  shall  have  been  communicated  to 
the  belligerent  Powers  at  the  commencement  or  during  the 
course  of  hostilities,  and  in  every  case  before  she  is  employed, 
she  shall  be  respected,  and  may  not  be  captured  while  hostilities 
last. 

If  a  hospital  ship  complies  with  the  above  provisions  she  is 
entitled  to  protection ;  but  if  she  be  used  for  any  military  purpose, 
either  for  aiding  her  belligerent  owner  militarily,  or  for  injuring 
the  enemy,  that  protection  is  lost.  The  fact  that  the  staff  is 
armed  for  maintaining  order,  and  for  defending  the  wounded  or 
sick,  and  the  fact  of  an  apparatus  for  wireless  telegraphy  being 
on  board,  are  not  sufficient  reasons  for  withdrawing  the  protection. 
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One  other  provision  of  the  Convention  may  be  mentioned. 
Article  16  says  that,  "  After  every  engagement  the  two  belli- 
gerents shall,  as  far  as  military  interests  permit,  take  steps  to 
seek  for  the  shipwrecked,  the  wounded,  and  the  sick,  and  to 
protect  them,  as  well  as  the  dead,  against  pillage  and  improper 
treatment." 

The  test  as  to  whether  a  ship  claiming  to  be  a  hospital  ship 
is  entitled  to  protection  is  supplied  by  these  provisions  and  con- 
ditions, and  the  result  depends  upon  whether  there  has  been  a 
compliance  with,  and  an  adherence  to,  them. 

The  facts  may  conveniently  be  considered  under  certain  heads. 

In  the  flrst  place,  the  circumstances  must  be  investigated  in 
order  to  ascertain  whether  the  ship  was  in  fact  used  for  the 
humane  and  justifiable  purposes  prescribed  by  the  Convention; 
or  whether  she  was  actually  employed  wholly  or  in  part  for 
military  purposes,  either  in  favour  of  the  belligerent  Power  to 
which  she  belonged  or  against  any  other  belligerent. 

In  the  second  place,  the  construction  and  equipment  of  the 
ship  will  be  examined  and  put  to  the  test,  in  order  to  find  out 
whether  they  are  consistent  with  the  sole  purpose  of  adminis- 
tering to  the  relief  and  succour  of  sufferers — namely,  "  the 
wounded,  sick,  and  shipwrecked " — or  with  the  object,  wholly 
or  partially  contemplated,  of  aiding  the  belligerent  owner  and 
injuring  the  enemy  in  the  military  sense. 

And  lastly,  the  question  will  be  considered  whether  the  facts, 
and  the  reasonable  inferences  from  the  facts,  together  with  the 
conduct  of  the  officers  in  charge,  lead  to  the  conclusion  that  the 
ship  was  commissioned  and  intended  to  be  employed  solely  as  a 
hospital  ship  within  the  letter  and  spirit  of  the  Convention;  or 
as  a  ship  ready  to  be  used  and  to  take  part  in  services  of  a 
military  nature,  which,  according  to  the  Convention,  would 
exclude  her  from  the  category  of  legitimate  hospital  ships,  and 
preclude  her  from  the  protection  accorded  to  them. 

I  will  now  state  the  material  facts  as  they  were  established 
by  the  evidence. 

The  s.s.  Ophelia  was,  up  to  the  time  of  the  war,  a  merchant 
vessel,  trading  chiefly  between  London  and  Hamburg.  On 
August  3,  1914,  she  was  in  the  Port  of  London.  Pursuant  to  an 
order  of  the  German  Government  conveyed  through  the  German 
Consul-General,  she  was  on  that  day  directed  (in  the  words  of 
her  log)  "  to  steam  to  a  German  port  for  military  duties." 
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On  the  next  day  (August  4)  she  received  344  passengers 
on  board,  and  proceeded  down  the  Thames  on  her  voyage 
to  Hamburg.  War  was  declared  between  this  country  and 
Germany  as  from  11  p.m.  on  that  night.  On  the  after- 
noon of  August  5,  when  she  arrived  at  Norderney,  she 
received  orders  from  a  German  torpedo  boat  to  steam  to 
Heligoland.  Next  day  she  steamed  to  the  Elbe,  and  having 
landed  her  passengers  at  St.  Pauli  landing  stage,  she  proceeded 
to  Hansa  Harbour.  On  August  10  she  was  in  Hamburg,  and 
the  entry  in  her  log  is :  "  The  ship  was  refitted  as  a  hospital 
ship  by  the  Hamburg-America  Line  for  the  German  Government." 
The  next  entry  is :  "  August  12.  Work  on  ship  continued. 
Finished  by  the  evening.  Took  in  provisions."  On  August  13 
she  steamed  down  the  Elbe,  passed  through  the  Kiel  Canal,  and 
anchored  at  Kiel.  On  the  next  day  (August  14)  Dr.  Pfeiffer  took 
over  the  command  of  the  vessel  as  staff  surgeon.  Various  altera- 
tions were  afterwards  carried  out  and  inspections  by  fleet  surgeons 
made.  Subsequently  the  vessel  proceeded  to  Brunsbuttel.  While 
she  was  there,  on  September  11,  1914,  the  German  Government 
issued  a  certificate  declaring  her  to  be  a  hospital  ship. 

This  certificate,  in  German  and  in  French,  was  found  upon 
the  vessel  at  the  time  of  capture. 

The  translation  of  the  French  copy  is  as  follows : 

"Designation  of  the  Military  Hospital  Ship  'F.  Ophelia' 

roB  THE  Wae. 
"  The  military  hospital  ship  F.  Ophelia  has  been  built  by  the 
German  Government  specially  and  solely  with  the  object  of  giving  help 
to  wounded,  sick,  and  shipwrecked  persons.  Her  name  has  been  com- 
municated to  the  belligerent  Powers.  The  Government  undertakes  to 
use  these  ships  for  no  other  military  purposes  (articles  1  and  4  of  the 
Convention  of  October  18,  1907,  for  the  adaptation  to  maritime  war  of 
the  principles  of  the  Geneva  Convention). 

"  The  Commandant  of  the  Naval  Station  at  Kiel. 

"  (Signed)  Bachmann, 

Vice-Admiral. 
"Kiel,  September  11,  1914. 
"(L.S.)" 

The  claim  put  forward  by  Dr.  Pfeiffer  as  staff  surgeon  or 
chief  medical  officer  in  control  on  behalf  of  the  German  Govern- 
ment, and  his  affidavit  in  support,  state  that  "  the  ship  completed 
her  fitting  out  at  Wilhelmshaven,  whence  she  sailed  on  October  6, 
1914." 
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Being  examined  in  chief  at  the  hearing,  Dr.  Pfeiffer  answered 
his  counsel's  question  as  follows :  "  Q.  You  got  your  certificate 
as  a  hospital  ship,  I  think,  dated  September  11? — A.  Yes. 
Q.  What  was  the  first  date  on  which  the  Ophelia  was  sent  out? 
— A.  On  the  evening  of  October  7,  after  the  torpedo  boat  S  116 
had  been  sunk  on  the  6th." 

But  meantime  the  evidence  shewed  that  the  ship  had  left 
Brunsbiittel  on  September  18  for  Heligoland,  and  remained  at 
or  near  Heligoland  for  about  a  fortnight. 

Dr.  Pfeiffer  was  asked  in  cross-examination  why  the  ship 
went  on  this  voyage  to  Heligoland,  and  he  answered  as  follows : 
"  Q.  The  ship  went  on  her  voyage  to  the  island  of  Heligoland  in 
September?— A.  Yes.  Q.  What  did  she  do  that  for?— A.  The 
ship  had  orders  to  go  there.  Q.  So  you  were  obeying  orders 
given  to  you? — A.  Yes.  Q.  And  do  you  know  the  reason  for 
the  orders? — A.  No.  Q.  So  far  as  you  know,  had  the  orders 
anything  to  do  with  hospital  service? — A.  No;  so  far  as  I  know, 
not.  Q.  Before  the  Ophelia  made  her  voyage  to  Heligoland, 
there  had  already  been  lighting  on  the  sea  between  Heligoland 
and  Germany? — A.  Yes,  I  heard  so.  Q.  The  previous  month? 
— A.  Yes,  in  August." 

The  ship  left  Heligoland  on  October  3,  and  proceeded  under 
order's,  presumably,  to  Wilhelmshaven.  On  Tuesday,  October  6, 
about  8.45  a.m.,  she  proceeded  from  Wilhelmshaven  to  Schilling- 
horn,  and  shortly  before  noon  anchored  in  the  Schillinghorn 
roadstead  at  the  mouth  of  the  Weser. 

The  circumstances  of  this  and  the  two  following  days  are 
very  important,  because  on  October  8  a  British  naval  officer, 
commanding  a  British  submarine,  sighted  the  Ophelia  engaged 
in  certain  operations  which  the  claimants  allege  were  performed 
solely  in  pursuance  of  her  legitimate  duties  as  a  hospital  ship, 
but  on  which  the  Crown  rely  as  tending  to  shew  that  she  was 
engaged  on  military  duties  inconsistent  with  an  innocent  hospital 
ship. 

To  go  back  to  the  morning  of  October  6,  a  German  destroyer 
was  sunk  at  about  11  (English  time)  off  the  river  Ems.  At 
this  time  the  Ophelia  was  on  her  way  from  Wilhelmshaven  to 
Schillinghorn,  and  she  anchored  there  about  12.50  p.m.,  English 
time  (11.50  mid-European  time).  She  remained  there  at  anchor 
for  between  eight  and  nine  hours.  At  8.30  (German  time)  in  the 
evening  she  received  orders  to  steam  at  once  to  the  mouth  of 
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the  Ems.  She  weighed  anchor,  but  about  an  hour  later,  when 
she  got  near  a  German  warship — the  Beowulf — she  received  a 
verbal  order  from  that  warship  to  go  back.  She  accordingly 
returned  and  anchored  again,  at  about  11  p.m.,  up  the  river. 

The  staff-surgeon  in  command  of  the  Ophelia  said  the  only 
orders  he  got  on  October  6  were  to  steam  to  the  mouth  of  the 
Ems.  He  said  afterwards  that  he  thought  something  had  been 
said  about  the  sinking  of  the  S  116,  but  he  was  not  certain.  He, 
in  fact,  did  not  know  why  he  had  been  advised  to  go  at  8.30  p.m. 
or  why  he  had  the  counter-order  not  to  go,  but  to  return  about 
ten  o'clock. 

On  the  next  morning  the  Ophelia  weighed  anchor,  but  not 
until  ten  o'clock;  she  proceeded  towards  the  mouth  of  the 
river  Ems,  but  before  reaching  it  she  again  anchored  at  8.30  p.m. 
outside  Borkum,  and  remained  anchored  until  next  morning 
(October  8),  about  seven  o'clock.  The  place  where  the  torpedo 
boat  was  sunk  was  known  to  Lieut.  Guilleaume,  the  officer  on 
watch  of  a  torpedo  boat  which  the  Ophelia  passed  on  this 
morning;  but  no  enquiries  seem  to  have  been  made  of  him,  nor 
was  any  information  obtained. 

A  flotilla  of  about  five  torpedo  boats  lay  at  the  mouth  of  the 
Ems  on  the  7th  and  8th,  but  none  of  them  appears  to  have  looked 
for  survivors  or  helped  the  Ophelia  to  do  so.  The  Ophelia  is 
said  to  have  reached  the  locality  where  the  S  116  was  sunk  about 
ten  o'clock,  and  to  have  taken  a  zigzag  course  to  the  north  and 
west  for  a  distance  of  about  three  miles,  and  after  employing 
herself  for  about  an  hour  in  this  way  she  steamed  back  again 
at  full  speed  up  the  Ems.  There  she  remained  anchored  at  two 
different  places  during  the  afternoon  and  night  of  the  8th  and 
till  the  morning  of  the  9th,  when,  pursuant  to  orders,  she  voyaged 
back  to  Hamburg. 

Forty-eight  hours  had  passed  between  the  sinking  of  the 
German  torpedo  boat  and  the  arrival  near  the  spot  of  the  Ophelia. 
The  distance  from  Schillinghorn  to  the  place  was  about  sixty 
miles.  This  she  could  cover  in  less  than  six  hours.  Even  if 
she  did  not  steam  by  night,  she  could  have  arrived  in  daylight  on 
the  7th  by  about  midday ;  she  did  not  arrive,  however,  till  about 
twenty  hours  afterwards.  I  heard  no  explanation  of  this  lament- 
able and  possibly  fatal  delay  on  the  part  of  a  hospital  ship,  said 
to  have  been  on  a  mission  to  try  to  rescue  survivors.  She  saw 
no   survivors   or  corpses   in  her   search,   which  was  not  only 
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belated,  but  which  was  very  short  and  inadequate.  There  was 
an  entire  absence  of  the  care,  deliberation,  thoroughness,  and 
completeness  to  be  expected  in  such  a  search. 

But  other  things  happened  about  the  time  of  these  events  on 
the  morning  of  October  8.  The  Ophelia  saw  a  British  submarine. 
It  is  logged  that  she  sighted  it  at  9.30  a.m.  (German  time)  about 
eleven  miles  from  Schiermonnikoog,  and  again  at  11. 4C),  when 
seven  or  eight  miles  away. 

The  British  submarine  also  sighted  the  Ophelia.  The  circum- 
stances are  set  out  in  the  affidavit  of  Lieut.-Commander  Moncreiffe, 
and  I  will  not  recount  them  all.  The  hours  are  given  in  English 
time. 

I  will  give  a  part  of  his  story  in  his  own  words :  "  At  10  a.m., 

when  the  steamer  was  about  four  and  a  half  to  five  miles  from 

me,  and  was  in  a  position  which  could  be  accurately  described 

as  near  Schiermonnikoog,  she  evidently  sighted  me.     She  hoisted 

a  large  Red  Cross  flag  at  the  main.     At  the  same  time  dense 

black  smoke  commenced  pouring  out  of  the  funnel,   and  she 

began  to  increase  speed  and  bear  away  to  the  northward.     I 

increased  speed  to  eleven  knots.     At  10.5  a.m.  the  steamer  altered 

course  to  east,  still  increasing  speed,  and  she  hauled  down  the 

Red  Cross  flag.     There  was  no  apparent  reason  for  her  to  do  so, 

unless  the  taking  down  of  the  flag  was  a  signal  to  the  enemy,  or 

was  a  flag  she  was  not  entitled  to  fly.     I  also  altered  course 

east,   thereby  placing  the  steamer  fine   on  my  port  bow.     At 

10.18  A.M.  the  steamer  was  right  ahead,  and  I  kept  her  right 

ahead  by  steering  S.85E.,  and  I  chased  her.     She  appeared  to 

increase  speed  by  abouttwo  or  three  knots.     I  did  not  signal 

to  her  to  stop,  because  she  was  obviously  running  away  from 

me,  and  I  had  no  means  of  making  her  stop.     At  10.30  a.m.  it 

became  clear  I  could  not  overtake  her,  so  I  reduced  to  seven 

knots  and  altered  course  to  south.     About  10.45  a.m.  the  steamer 

altered  course  to  the  southward.    At  11  a.m.  1  altered  course  west, 

and  lost  sight  of  the  steamer  at  11.15  a.m.     She  was  then  still 

steering  into  the  Western  Ems.     The  steamer  quite  unmistakably 

fled  from  me  after  sighting  me  in  order  to  escape  search.     I  am 

confident  that  the  steamer  was  the  Ophelia,  as  she  corresponds 

with  the  description  of  the   Ophelia  given  in  the   affidavit   of 

Commander  Edward  J.  K.  Newman,  R.N.,  and  not  with  that 

of  any  of  the  other  German  hospital  ships  with  which   I   am 

acquainted,  and  the  photographs  exhibited  to  the  said  affidavit, 
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which  I  have  inspected,  are  photographs  of  the  steamer  I  saw  as 
before  described  on  October  8." 

It  was  admitted  at  the  hearing  that  the  steamer  was  the 
Ophelia. 

Lieut. -Commander  Moncreiffe  also  says :  "  I  had  been  patrol- 
ling in  the  neighbourhood  since  about  10  a.m.  on  October  7, 
and  there  was  no  reason  that  I  can  suggest  why  a  hospital  ship 
should  have  been  where  the  Ophelia  was,  when  I  had  her  under 
observation  on  the  8th.  There  was  nobody  in  the  neighbourhood 
and  no  ship  for  a  hospital  ship  to  aid.  With  the  exception  of  a 
German  submarine,  which  I  saw  about  twenty  miles  further  west 
at  10.30  A.M.  on  the  7th,  and  a  Zeppelin  at  about  2.45  p.m.  on 
the  7th,  I  saw  nothing  besides  the  Ophelia  on  the  7th,  8th,  or 
9th.  The  German  submarine  dived  as  soon  as  she  saw  me.  She 
appeared  to  be  outward  bound  to  sea."  And  further:  "With 
reference  to  the  entry  in  the  Ophelia's  log  which  has  since  been 
drawn  to  my  attention,  I  am  quite  certain  she  was  not  searching 
for  a  sunken  torpedo  boat  or  any  sunken  vessel." 

Dr.  Pfeiffer  denied  that  the  Ophelia  ran  away  from  the 
submarine.  Neither  the  navigating  captain  nor  any  one  else  was 
called  to  explain  the  operations  of  the  ship  on  the  morning  of 
October  8. 

In  answer,  however,  to  the  allegation  that,  although  the  speed 
of  the  commander's  submarine  was  increased  to  eleven  knots,  the 
Ophelia  was  able  to  get  away,  a  strenuous  attempt  was  made 
for  the  claimants  to  prove  that  the  Ophelia's  maximum  speed 
capacity  at  her  best  was  about  ten  knots,  and  that  her  full 
speed  at  the  time  in  question  was  about  nine  knots.  Dr.  Pfeiffer 
said,  "  The  maximum  speed  was  8|  to  9  miles."  This  attempt 
wholly  failed.  But  it  is  not  insignificant  that  the  attempt 
was  made.  On  the  very  last  voyage  of  the  Ophelia  (as  a 
merchant  vessel  from  London  to  Hamburg)  according  to  the 
records  in  her  own  log,  in  the  twelve  hours  from  midnight 
to  midday  on  August  5,  1914,  her  average  speed,  according  to 
her  patent  log,  was  over  11^  knots;  and  in  the  hour  between 
1  and  2  p.m.  the  log  records  13  knots,  while  between  3.25  and 
5.20  p.m.  the  patent  log  shews  a  run  of  twenty-seven  miles, 
which  is  equivalent  to  a  speed  of  over  13^  knots.  No  explana- 
tion of  these  telling  figures  was  given.  Moreover,  a  glance  at 
the  last  log  book  of  the  vessel,  which  begins  in  May,  1914,  will 
shew  that  on  many  voyages  between  London  and  Hamburg  the 
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speed  recorded  by  the  patent  log  goes  up  to  11,  11^,  llj,  llf, 
and  12  knots.  It  is  to  be  remembered,  too,  that  on  October  8, 
apart  from  the  spurt  which  Lieut.-Commander  Moncreiffe  suggests 
was  given  to  the  engines,  the  Ophelia  was  in  ballast  and  in 
excellent  trim  for  travelling. 

Upon  the  disputed  question  which  the  account  given  by  the 
commander  raises,  one  naturally  asks  why,  as  the  hospital  ship 
saw  the  submarine  more  than  once,  she  did  not  speed  towards 
it  rather  than  away  from  it,  in  order  to  try  to  get  some  information 
about  the  locus  of  the  accident,  or  the  saving  of  the  seamen,  or 
the  possibility  of  rescuing  survivors?  Those  in  command  of  a 
genuine  hospital  ship  on  a  humane  quest  would  not  fear  any 
harm  or  ill-treatment  from  a  British  submarine  or  any  other  war 
vessel. 

After  the  order  received  by  the  Ophelia  on  the  evening  of 
October  8  to  go  to  Hamburg  she  seems  to  have  proceeded 
leisurely,  arriving  there  on  the  lOth.  She  remained  there  till  the 
15th,  and  in  the  interval  her  two  masts  were  lengthened  in  order 
to  improve  and  increase  the  range  of  the  wireless  telegraphy. 

It  now  remains  to  see  how  the  Ophelia  was  employed  from 
this  time  until  her  capture.  On  the  15th  she  left  Hamburg  and 
anchored  during  the  night  in  the  Elbe,  and  then  went  on  another 
voyage  to  Heligoland.  Captain  Ridder  joined  her  as  navigating 
captain  on  October  16.  He  was  only  on  the  vessel  for  three 
days.  No  other  navigating  officer  was  called  who  could  speak 
of  the  dates  between  September  11  and  October  15,  Dr.  PfeiSer 
always  followed  orders  in  directing  the  movement  of  the  ship. 
He  gave  no  reason  for  or  explanation  of  this  last  voyage  to 
Heligoland.  While  there,  in  the  evening  of  October  17  (some 
time  after  7  p.m.),  he  said  that  he  received  by  wireless  tele- 
graphy, sealed,  and  in  code,  from  the  German  battleship 
Wurttemberg,  a  message,  of  which  the  translation  was  given  as 
follows:  "Wireless  message  from  Wurttemberg  to  Auxiliary 
Hospital  Ship  F.  Sealed.—!  p.m.,  October  17,  1914.— Go  at  once 
to  Haaks  (Finger)  Lightship.  Further  instructions  to  follow— 
Tboss  Chief." 

The  vessel  accordingly  was  put  on  a  course  for  the  Haaks 
lightship.  A  little  after  one  o'clock,  not  having  received  any 
further  instructions,  and  not  knowing  what  he  had  been  ordered 
down  there  for.  Dr.  Pfeiffer  sent  a  message  by  wireless  telegraphy 
to  the  station  at  Norddeich.     It  was  sent  in  code,  and  the  effect 
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of  it  was  given  to  the  Court  as  follows :  "  Please  send  following 
telegrams  to  Wurttemberg :  Am  at  Haaks  Lightship.  Request 
further  instructions."  Shortly  afterwards  the  following  reply  was 
received  on  the  Ophelia  from  the  Norddeich  station :  "  Search 
3°  55 '  east,  52°  51 '  north,  and  neighbourhood. — Norddeich." 

These  two  messages  were  heard,  although  not  understood,  by 
the  wireless  telegraphy  operator  on  board  H.M.S.  Lawford,  then 
on  patrol  duty  in  the  North  Sea.  He  instantly  reported  this  to 
Lieut.-Commander  Scott,  and  said  the  strength  of  the  signals 
indicated  they  were  sent  in  their  vicinity.  Very  shortly  after- 
wards the  Ophelia  was  sighted.  She  was  signalled  to  stop  by  a 
squadron  of  British  warships,  and  Lieut.-Commander  Peters,  of 
H.M.S.  Meteor,  boarded  her;  but  before  he  came  several  docu- 
ments were  thrown  overboard  from  the  Ophelia  by  command 
of  Dr.  Pfeiffer,  as  will  be  stated  later  when  I  deal  with  the 
destruction  of  papers  then  and  at  a  later  date. 

As  to  what  took  place  when  Lieut.-Commander  Peters  came 
on  board,  the  following  answers  were  given  by  Dr.  Pfeiffer: 
Q.  What  took  place  when  Lieut.-Commander  Peters  came  on 
board? — A.  Lieut.-Commander  Peters  asked  me  why  we  were 
there — what  we  were  looking  for  there.  In  the  first  place,  I 
answered  him,  saying  I  did  not  know.  [The  President. — 
Answer  both  those  questions.  Why  are  you  here?  What  are 
you  looking  for?] — A.  He  asked  me  for  what  reason  we  were 
in  that  region.  I  told  him  that  I  had  been  ordered  to  come  there, 
and  I  knew  nothing  more. 

This  agrees  in  substance  with  the  account  given  by  Lieut.- 
Commander  Peters  in  his  affidavit. 

Some  ship's  papers  were  given  up  to  the  Lieut.-Commander, 
but,  so  far  as  the  Court  was  informed,  nothing  was  said  about  the 
papers  or  documents  which  had  been  thrown  overboard.  On  this 
day  the  Ophelia  was  captured,  ordered  to  haul  down  her  flag,  and 
taken  into  an  English  port  for  the  purpose  of  being  dealt  with  by 
this  Court  in  Prize. 

Having  stated  what  was  done  by  the  Ophelia,  and  how  she  was 
employed,  so  far  as  the  facts  were  disclosed,  it  might  be  convenient 
here  to  state  briefly  what  was  not  done.  In  a  sentence,  no 
wounded,  sick,  or  shipwrecked  person  was  ever  on  board  the 
ship ;  not  a  hospital  cot,  bandage,  or  surgical  instrument  had  been 
used,  either  on  the  ship  or  in  connection  with  it,  and  no  service 
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had  ever  been  rendered  or  offered  to  any  wounded,  sick,  or  ship- 
wrecked person,  by  the  Ophelia  or  any  of  her  staff.  This  is  not 
conclusive  against  her,  of  course,  if  otherwise  it  appeared  that  she 
was  equipped  and  kept  in  readiness  to  render  such  service  where 
it  could  be  rendered. 

After  the  ship  was  captured  and  brought  into  port,  she  was, 
of  course,  examined  as  to  her  construction  and  equipment  as  a 
hospital  ship.  With  these  matters  I  will  deal  shortly.  I  will 
premise  that  there  is  no  standard  of  suitability,  either  of 
construction  or  equipment,  for  a  hospital  ship,  and  it  was  said 
that  the  Ophelia  was  only  intended  as  an  auxiliary  ship. 

In  addition  to  the  evidence  given  viva  voce  on  behalf  of  the 
claimants,  and  that  supplied  for  the  Crown  in  the  affidavit  of 
Commander  Newman,  R.N.,  I  made  observations  myself  on  the 
inspection  of  the  Ophelia.  The  description  of  the  vessel,  and  of 
her  accommodation,  sanitary  arrangements,  and  equipment  is 
accurately  given  by  Commander  Newman  in  his  affidavit,  and  it 
would  be  useless  to  repeat  it  here.  His  conclusion  was  that, 
according  to  the  requirements  and  standard  of  the  British 
Admiralty,  the  Ophelia  was  quite  unsuitable  for  the  purpose 
of  a  hospital  ship.  He  so  reported  in  the  circumstances  which 
he  sets  out.  There  being  no  standard  available  as  a  test  of 
suitability  in  all  cases,  while  accepting  entirely  the  statements 
of  Commander  Newman,  I  am  not  prepared  to  say  (although 
the  deficiencies  which  were  pointed  out  undoubtedly  existed) 
that  the  ship  was  not  in  fact  adapted,  albeit  inadequately  and 
imperfectly,  for  the  proper  purposes  of  a  hospital  ship.  Whether 
she  was  constructed  and  adapted  solely  for  such  purposes  is  a 
wholly  different  matter. 

Upon  this  question,  the  apparatus  and  appliances  suitable  for 
signalling  purposes,  which  at  the  time  of  capture  still  remained 
upon  the  ship,  have  a  bearing  of  significant  importance.  She 
carried  a  surprisingly  large  number  of  Verey's  lights  of  different 
colours — namely,  600  green,  480  red,  and  140  white  lights;  Verey's 
pistols,  flares,  small  signal  rockets,  blue  lights.  Holmes'  distress 
flares,  besides  ten  large  signal  rockets  of  unusual  strength  for 
signalling  purposes.  As  compared  with  these,  Commander- 
Newman  deposed  that  the  number  of  Verey's  lights  which,  accord- 
ing to  Admiralty  regulations,  are  to  be  carried  by  a  battleship  or 
battle-cruiser  in  H.M.  Navy,  is  only  100  green,  100  red,  and 
300  white;  while  the  number  to  be  carried  by  an  auxiliary  ship, 
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or  corresponding  ship,  would  be  only  twelve  of  each.  The  con- 
clusion to  which  Commander  Newman,  with  his  experience,  came, 
before  he  had  any  knowledge  that  the  Ophelia  was  suspected  as 
a  signalling  ship,  was  that  "  she  was  undoubtedly  fitted  and 
intended  for  signalling  purposes." 

The  evidence  given  to  the  Court  as  to  what  quantity  of  these 
lights  and  signalling  apparatus  had  in  fact  been  used  was  very 
unsatisfactory.  The  evidence  of  the  times  and  purposes  for  which 
they  were  used  was,  if  anything,  still  more  unsatisfactory.  As  to 
the  latter,  it  was  said  by  Dr.  Pfeifier  that  they  were  used,  in  part, 
to  acknowledge  Morse  signals,  and  he  suggested  that  they  might 
even  be  used  for  lighting  up  parts  of  the  sea  in  search  for  bodies. 
No  evidence  whatever  was  given  of  any  such  user,  nor  was  any 
reliable  evidence  given  of  their  being  adapted  for  any  such  use, 
and  it  is  not  easy  to  see  how  the  red  and  green  lights  would  be 
serviceable  for  lighting  up  the  waters.  There  were  signalmen  on 
board,  who  were  vouched  by  Dr.  Pfeiffer;  but  not  one  of  them 
was  called  to  state  how  the  lights  had  in  fact  been  used. 

As  to  the  quantity  which  had  disappeared  Dr.  Pfeiffer  was  not 
able  to  testify,  but  for  his  purpose  he  vouched  the  paymaster, 
Herr  Urbanck,  who  had  charge  of  the  stores.  When  this  witness 
was  called,  he  said  that  it  was  the  duty  of  Dr.  PfeiSer  to  check  the 
number  of  lights  that  were  placed  on  board,  and  to  check  the 
number  that  had  been  used.  The  paymaster,  however,  kept  store 
books  and  inventories,  which,  he  said,  would  have  given  the 
exact  figure  shewing  how  many  lights  had  been  consumed,  and 
how  the  number  used  was  distributed  between  red,  white,  and 
green. 

To  the  astonishment  of  the  Court,  the  cross-examination  of  this 
witness  elicited  that  these  records  were  burnt  by  him  when  the 
ship  lay  in  the  Thames,  a  fortnight  or  more  after  the  original 
capture.  They  were  not  thrown  overboard  with  those  documents 
which  Dr.  Pfeiffer  consigned  to  the  deep  just  before  the  search. 
They  were  burnt  by  the  instructions  of  the  staff-surgeon. 
Dr.  Pfeiffer.  Of  the  burning  of  these  records  Dr.  Pfeiffer  did  not 
vouchsafe  a  word  in  his  evidence. 

This  leads  me  to  point  out  how  seriously  the  Prize  Courts  have 
regarded  the  destruction  of  documents — usually  described  in  the 
terminology  of  the  Courts  as  "Spoliation  of  documents."  The 
cases  have  usually  dealt  with  the  spoliation  of  documents  like 
ship's  papers  and  documents  relating  to  cargoes.     Hospital  ships 
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were  little  known  in  former  days,  but,  in  my  opinion,  the  principles 
apply  equally  forcibly,  to  say  the  least,  to  documents  which  would 
throw  light  upon  the  way  in  which  a  ship,  purporting  to  be  solely 
a  hospital  ship,  had  been  employed. 

There  is  a  useful  summary  of  the  eSect  of  the  cases  in  the 
judgment  of  Dr.  Lushington  in  The  Johanna  Emilie  [185Jf] 
(Spinks,  12,  at  pp.  20,  22;  2  Eng.  P.C.  252,  at  pp.  262-264).  I 
take  out  the  following  passages :  "  I  must  say  a  word  as  to  the 
spoliation  of  papers  generally.  I  do  not  know  that  there  is  to 
be  found  in  any  of  Lord  Stowell's  judgments  any  direct  definition 
of  the  word  '  spoliation.'  I  am  of  opinion  that  the  mere  destruc- 
tion of  papers  is  not,  under  all  circumstances,  to  be  considered  a 
spoliation;  I  say,  under  all  circumstances,  because  the  principle 
might  be  carried  to  a  very  absurd  length.  I  apprehend  it  might 
be  said,  if  at  any  time  during  a  long  voyage  the  master  destroyed 
papers  that  had  no  relevancy  to  it,  relating  to  a  former  voyage, 
the  matter  would  not  be  put  in  issue.  To  say  that  was  a  spoliation 
of  papers  would  be  going  the  length  of  saying  that  nothing  in  the 
nature  even  of  a  private  letter  was  to  be  destroyed  after  the  vessel 
had  left  her  port.  I  am  not,  however,  disposed  to  relax  the 
practical  effect  of  the  rules  laid  down  by  Lord  Stowell,  because 
they  are  consistent  with  good  sense,  and  with  justice  to  all  parties, 
but  they  must  not  be  pressed  beyond  his  true  intention  with 
reference  to  all  the  facts  of  the  case.  .  .  ."  "  Now  let  me 
say  a  word  on  this,  as  to  the  time  at  which  the  papers  are 
destroyed.  I  pray  that  my  meaning  may  not  be  understood 
beyond  the  words  I  use.  I  hold  time  to  be  of  great  importance. 
If  papers  are  destroyed  when  the  capturing  vessel  is  in  sight,  or 
there  is  a  chance  of  capture,  it  is  the  strongest  proof  that  these 
papers  contain  some  matter  which  would  inure  to  condemnation ; 
so  it  is  if  they  are  destroyed  at  the  time  of  capture,  and  if  they  are 
destroyed  clandestinely  after  capture;  but  if  the  papers  are 
destroyed  a  long  time  antecedently,  before  there  is  any  probability 
that  they  were  destroyed  for  fraudulent  purposes,  and  there  is 
no  evidence  that  it  was  for  fraudulent  purposes,  then,  though  there 
is  spoliation,  and  though,  no  doubt,  the  inference  of  law  is 
against  the  act  during  war,  yet  the  case  is  of  a  less  stringent 
nature." 

Upon  this  important  subject  I  will  also  cite  what 
Chancellor  Kent  says  in  his  well-known  Commentaries  on 
American  Law :   "  The  concealment  of  papers  material  for  the 
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preservation  of  the  neutral  character  justifies  a  capture,  and 
carrying  into  port  for  adjudication,  though  it  does  not  absolutely 
require  a  condemnation.  It  is  good  ground  to  refuse  costs 
and  damages  on  restitution,  or  to  refuse  further  proof  to 
relieve  the  obscurity  of  the  case,  where  the  cause  laboured 
under  heavy  doubts,  and  there  was  prima  facie  ground  for  con- 
demnation independent  of  the  concealment.  The  spoliation  of 
papers  is  a  still  more  aggravated  and  inflamed  circumstance  of 
suspicion.  That  fact  may  exclude  further  proof,  and  be  sufficient 
to  infer  guilt;  but  it  does  not,  in  England,  as  it  does  by  the 
maritime  law  of  other  countries,  create  an  absolute  presumptio 
juris  et  de  jure;  and  yet  a  case  that  escapes  with  such  a  brand 
upon  it  is  saved  so  as  by  fire.  The  Supreme  Court  of  the  United 
States  has  followed  the  less  rigorous  English  rule,  and  held  that 
the  spoliation  of  papers  was  not,  of  itself,  sufficient  ground  for 
condemnation,  and  that  it  was  a  circumstance  open  for  explana- 
tion, for  it  may  have  arisen  from  accident,  necessity,  or  superior 
force.  If  the  explanation  be  not  prompt  and  frank,  or  be  weak 
and  futile;  if  the  cause  labours  under  heavy  suspicions,  or  there 
be  a  vehement  presumption  of  bad  faith,  or  gross  prevarication, 
it  is  good  cause  for  the  denial  of  further  proof;  and  the  con- 
demnation ensues  from  defects  in  the  evidence,  which  the  party  is 
not  permitted  to  supply  " — ^vol.  i.  (12th  ed.),  p.  158. 

These  are  sound  and  salutary  doctrines.  In  my  judgment  they 
are  in  a  special  sense  applicable  to  ships  claiming  to  be  hospital 
ships.  In  proportion  to  the  immunity  and  protection  which  every 
belligerent  Power,  actuated  by  feelings  of  humanity,  would  desire 
to  extend  to  ships  engaged  in  aiding  and  rescuing  those  who  suffer 
in  maritime  war,  the  conduct  of  those  ships  should  be  beyond 
suspicion.  About  the  innocence  of  hospital  ships  from  engaging 
in  warlike  services  there  ought  to  be  no  question.  Their  records 
should  be  clean.  If  they  are,  their  preservation  would  be  an 
additional  safeguard  against  capture.  If  they  are  not  preserved, 
but  destroyed,  the  inference  that,  if  produced,  they  would  be  silent 
but  eloquent  witnesses  of  guilty  practices,  would  be  strong. 

As  to  some  of  the  documents  on  board,  such  as  the  secret 
codes  for  wireless  telegraphy,  the  Law  Officers  of  the  Crown  did 
not  complain  of  their  destruction.  In  my  view,  even  documents 
like  these  ought  not  to  be  destroyed.  They  might  be  required  in 
order  to  test  the  accuracy  of  the  versions  given  of  messages  sent 
and  received.     They  could  quite  appropriately  be  sealed  up  if 
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that  were  deemed  advisable,  and  so  sealed  they  would  not  be 
opened  except  under  the  strict  superintendence  of  the  Court,  and 
the  belligerents  might  rest  assured  that  no  disclosure  would  be 
made  or  allowed  which  would  in  any  way  affect  the  belligerent. 

But  whatever  might  be  said  in  justification  or  palliation  of  the 
destruction  of  documents  of  this  nature,  by  reason  of  the  orders  of 
those  in  high  command  or  otherwise,  some  of  the  other  documents 
which  were  destroyed  should  certainly  have  been  preserved  and 
given  up.  Books  recording  messages  transmitted  or  received  by 
wireless  telegraphy,  or  by  any  form  of  signals,  directing  the 
operations  of  the  ship,  ought  to  be  kept.  If  such  messages  related 
to  the  legitimate  work  of  hospital  ships  they  would  not  harm  those 
in  charge  or  prejudicially  affect  the  ship  itself.  If  they  are 
destroyed  on  the  eve  of  capture  no  one  could  reasonably  complain 
if  unfavourable  inferences  were  drawn. 

For  the  burning,  in  November  (some  fortnight  or  more  after 
the  ship  was  captured),  of  the  records  of  the  various  signalling 
lights  which  had  been  supplied,  and  which  had  been  used  upon  the 
ship  since  she  set  out  as  a  hospital  ship,  I  see  no  justification  what- 
soever. In  their  absence,  such  evidence  as  was  given  about  them, 
and  the  use  to  which  they  were  applied,  meagre  as  it  was,  is 
rendered  worthless.  By  the  express  terms  of  the  Convention,  the 
right  of  search  of  hospital  ships  is  given  to  belligerents.  If  those 
in  charge  of  such  ships  can  with  impunity  destroy  all  the  docu- 
ments and  records  of  the  ship  immediately  before  a  searching 
officer  boards  her,  the  right  of  search  becomes  to  a  great  extent 
nugatory. 

After  a  careful  and  anxious  consideration  of  all  the  circum- 
stances of  the  case,  I  find  that  the  Ophelia  never  in  fact  rendered 
any. help,  succour,  or  service  whatsoever  to  any  single  woimded, 
sick,  or  shipwrecked  man;  that  she  made  no  real  effort  at  any 
time  to  render  any  such  service ;  that  her  construction  and  equip- 
ment, although  to  some  extent  made  adaptable,  were  not  well 
adapted  for  the  purposes  of  a  hospital  ship;  that  she  was  well 
equipped  for  the  purpose  of  acting  as  a  signalling  vessel;  that 
considerable  signalling  appliances  had  been  used,  and  that  no 
satisfactory  account  was  given  of  why,  how,  or  when  they  were 
used;  and  that  her  oflScers  complied,  and  were  at  all  times  ready 
to  comply,  with  any  orders  from  the  German  ships  of  war,  or  ships 
on  auxiliary  services. 

p. CO.  15 
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The  conclusions  to  which  the  evidence  compelled  me  to  come, 
are  that  the  Ophelia  was  not  constructed,  adapted,  or  used  for 
the  special  and  sole  purpose  of  affording  aid  and  relief  to  the 
wounded,  sick,  and  shipwrecked,  and  that  she  was  adapted  and 
used  as  a  signalling  ship  for  military  purposes.  She  has  therefore 
forfeited  the  protection  claimed  under  the  Convention. 

The  decree  of  the  Court  is  that  the  Ophelia,  being  an  enemy 
ship,  is  condemned  as  lawful  prize. 


Solicitors — Treasury   Solicitor ;   Hewitt,    Urquhart   &   Woollacott, 
foi  claimant. 

[Beported  hy  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 


[in  the  royal  court  of  ST.  LUCIA.      IN  PRIZE.] 

COLLER,  C.J.     Oct.  30,  1914. 

THE  LORENZO. 

Neutral  Vessel  —  Contraband  —  Belligerent  Charterers  —  Un- 
neutral Service — Owners'  Ignorance — Declaration  of  London, 
1909,  art.  40. 

By  article  40  of  the  Declaration  of  London,  1909,  "a  vessel 
carrying  contraband  may  be  condemned  if  the  contraband  .  .  . 
forms  more  than  half  the  cargo  "  .-—Held,  that  such  a  vessel  is 
lawful  prize,  notwithstanding  that  her  owners  have  no  knowledge 
that  she  was  being  employed  in  carrying  contraband. 

Suit  for  condemnation  of  ship  as  prize. 

The  Lorenzo,  a  steamship  belonging  to  the  New  York  and 
Porto  Rico  Steamship  Co.,  was  chartered  by  the  Hamburg- 
Amerika  Line  for  a  voyage  from  New  York  to  Buenos  Aires  with 
a  cargo  of  coal  and  provisions.  She  left  New  York  on  August  6, 
1914,  two  days  after  war  broke -out  between  Great  Britain  and 
Germany,  but  instead  of  proceeding  to  Buenos  Aires,  by  order  of 
the  German  supercargo  she  went  to  a  rendezvous  for  the  purpose 
of  coaling  the  German  cruiser  Karlsruhe.  On  September  10, 
whilst  steaming  up  and  down  in  company  with  three  other  colliers 
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waiting  for  the  cruiser,  she  was  captured  by  H.M.S.  Berwick  and 
brought  into  St.  Lucia  as  prize. 

The  owners  of  the  Lorenzo  claimed  her  release  on  the  ground 
that  they  neither  knew  nor  suspected  that  she  was  to  be  employed 
in  carrying  contraband,  or  in  any  unneutral  service. 

Drysdale,  for  the  Crown. 

Degazon  and  Palmer,  for  the  claimants. 

CoLLER,  C.J. — This  merchant  vessel,  the  property  of  the  New 
York  and  Porto  Rico  Steamship  Co.,  was  chartered  by  the 
Hambui^-Amerika  Line,  ostensibly  for  the  purpose  of  carrying 
coal  and  provisions  to  an  unnamed  consignee  in  Buenos  Aires. 
The  ship's  papers  were  of  the  scantiest  description,  but  the  penalty 
clause  in  the  charterparty  was  unusually  full;  it  provided  that  if 
from  any  cause  whatsoever,  including  war  risks,  the  charterers 
failed  to  re-deliver  the  ship  to  the  owners  at  the  expiration  of  the 
time  specified  in  the  charter,  they  were  to  forfeit  the  sum  of 
$350,000.  The  Lorenzo  left  New  York  on  August  6,  and  was 
seized  by  H.M.S.  Berwick  on  September  10.  She  was  then  about 
200  miles  S.E.  of  Barbadoes,  and  some  350  miles  out  of  her  proper 
course. 

The  charterers  were  empowered  to  appoint  a  supercargo,  his 
duty  being  to  see  that  the  voyage  was  prosecuted  with  the  utmost 
despatch.  They  appointed  Felix  Seffner,  a  lieutenant  in  the 
German  Naval  Reserve,  who  promptly  contrived  to  secure  that 
the  voyage  should  not  be  prosecuted  at  all.  No  sooner  was  the 
pilot  dropped  off  Sandy  Hook  than  Seffner  informed  the  captain 
that  their  real  destination  was  not  Buenos  Aires,  but  a  position 
fifty  miles  west  of  Plana  Cays.  The  course  was  changed 
accordingly,  and  the  position  was  made  six  days  after  leaving 
New  York.  Upon  arrival  they  saw  the  Thor,  and  presently  the 
Spreewald  and  the  Neckar,  all  having  evidently  the  same  vague 
destination,  and  presumably  the  same  object  in  view.  It  actually 
occurred  to  the  captain  that  this  might  be  a  rendezvous,  not  wholly 
unconnected  with  the  war.  He  steamed  up  and  down,  sometimes 
fast  and  sometimes  slow,  and  the  three  consorts  did  the  same, 
waiting,  as  he  was  told,  for  further  orders. 

The  precise  object  of  this  manoeuvre  was  sufficiently  revealed 
on  the  second  day  after  their  arrival,  when  Seffner  informed  the 
third  officer  on  the  bridge,  in  the  captain's  presence,  that  the 
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Karlsruhe  was  expected  that  night  and  he  must  keep  a  sharp 
look-out  for  her;  she  would  signal  with  her  flash-light  and  shew 
the  D  in  Morse.  However,  no  German  cruiser  came,  and  the 
Lorenzo  continued  to  steam  up  and  down  in  company  with  her 
three  consorts,  until  on  the  fifteenth  day  another  Hamburg- 
American  liner,  the  Presidente,  came  up  and  ordered  them  to 
repair  to  the  lower  rendezvous,  where  the  Lorenzo  was  ultimately 
seized. 

There  for  eight  days  they  resumed  their  pilgrimage,  carefully 
avoiding  the  prying  curiosity  of  passing  vessels,  until  the  arrival 
of  H.M.S.  Berwick  abruptly  terminated  the  adventure. 

In  face  of  these  facts  I  felt  no  hesitation  about  condemning 
the  cargo,  which  nobody  claimed.  But  the  owners  claim  the  ship 
on  the  ground  that  they  neither  knew  nor  suspected  that  the 
Lorenzo  was  to  be  employed  in  carrying  contraband  or  other 
cargo  intended  for  German  warships,  or  in  any  unneutral  service, 
nor  would  they  have  consented  to  any  such  employment,  and  they 
have  filed  an  affidavit  to  that  effect.  The  question  thereupon 
arises.  Does  the  absence  of  complicity  on  the  part  of  the  owners 
affect  in  any  way  the  liability  of  the  ship? 

The  condemnation  of  a  vessel  for  carriage  of  contraband  is 
now  governed  by  article  40  of  the  Declaration  of  London,  to  which, 
with  certain  modifications,  His  Majesty  has  signed  his  adherence 
for  the  purposes  of  this  present  war.  It  reads  as  follows :  "  A 
vessel  carrying  contraband  may  be  condemned  if  the  contraband, 
reckoned  either  by  value,  weight,  volume  or  freight,  forms  more 
than  half  the  cargo."  Counsel  for  the  claimants  laid  great  stress 
on  use  of  the  permissive  "  may  "  in  place  of  the  obligatory  "  shall," 
arguing  that  this  had  deliberate  regard  to  the  presence  or  absence 
of  complicity.  The  official  commentary  throws  no  light  on  this 
particular  point.  But  I  have  learned  in  this  colony  that,  for  the 
interpretation  of  a  code,  recourse  may  be  had  to  the  deliberations, 
of  the  codifiers,  who,  unlike  members  of  Parliament,  are  presumed 
to  have  expert  knowledge  of  the  matters  which  they  discuss.  And 
upon  reading  the  Proceedings  of  the  International  Naval 
Conference,  the  intention  becomes  reasonably  clear. 

The  problem  at  the  outset  was,  whether  the  liability  of  a  ship 
to  condemnation  for  carriage  of  contraband  should  be  determined 
— first,  by  the  proportion  of  contraband  to  the  whole  cargo; 
secondly,  by  the  guilty  knowledge,  actual  or  presumed,  of  owner, 
master,  or  charterer;  or  thirdly,  bv  some  combinalion  of  both 
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these  elements.  In  the  committee's  report,  at  page  311.  it  is  stated 
that  practical  considerations  had  brought  them  to  the  conclusion 
that  the  notion  of  complicity  would  afford  no  safe  criterion,  and 
that  they  were  therefore  forced  to  rely  solely  on  the  relative 
proportion  of  contraband  to  the  whole  cargo.  It  follows, 
therefore,  that  article  40  works  automatically.  Whenever  more 
than  half  the  cargo  carried  on  a  neutral  vessel  is  contraband,  the 
vessel  becomes  the  lawful  prize  of  the  captors.  This  result,  at 
any  rate,  enables  neutral  shipowners  to  know  precisely  how  they 
stand ;  the  wise  among  them  will  get  an  adequate  indemnity  from 
their  freighters  or  charterers,  so  that  if  their  ship  is  used  for 
unneutral  purposes  they  will  be  in  the  same  secure  position  as 
are  the  owners  of  the  Lorenzo  to-day. 

There  is,  therefore,  no  necessity  for  me  to  decide  what  precise 
degree  of  credit  attaches  to  the  owners'  affidavit,  or  to  consider 
whether  the  service  rendered,  or  sought  to  be  rendered,  amounted 
to  a  graver  infraction  of  neutrality  than  mere  carriage  of  contra- 
band. It  is  enough,  for  the  purposes  of  this  claim,  that  the  whole 
cargo  of  the  Lorenzo  was  contraband,  in  that  it  consisted  of  coal 
and  provisions  destined  for  the  armed  forces  of  the  enemy. 

The  vessel  must  be  condemned.  There  will  be  the  usual  order 
for  appraisement  and  sale,  the  sale  to  be  by  public  auction  or  by 
private  contract,  as  the  Court  or  Judge  may  direct. 


[in  the  royal  court  of  ST.  LUCIA.      IN  PRIZE.] 

COLLER,  C.J.     Oct.  30,   1914. 

THE  THOR. 

Neutral  Vessel  —  Unneutral  Service  —  Coal  for  Belligerent 
Cruiser — Declaration  of  London,  1909,  art.  46. 

Be/ore  a  state  of  war  existed  between  Great  Britain  and 
Germany,  a  neutral  vessel  left  a  neutral  port,  ostensibly  bound  for 
another  neutral  port  with  a  cargo  of  coal.  Unknown  to  her 
owners,  her  destination  was  changed,  and  she  was  sent  by  the 
supercargo  (an  officer  in  the  German  Naval  Reserve  who  was  put 
on  board  by  German  sub-charterers)  to  coal  German  warships. 
While  waiting  for  this  purpose,  some  weeks  after  the  outbreak  of 
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war,  she  was  captured  by  a  British  cruiser  : — Held,  that  the  vessel 
had  been  guilty  of  unneutral  service,  as  she  was  "  under  the  orders 
or  control  of  an  agent  placed  on  board  by  the  enemy  Government," 
and  was  "  in  the  exclusive  employment  of  the  enemy  Government " 
within  the  meaning  of  article  46  of  the  Declaration  of  London, 
1909,  and  that  she  must  be  condemned. 

Suit  for  the  condemnation  of  the  Norwegian  steamship  Thor  as 
prize. 

The  Thor,  which  had  been  sub-chartered  to  the  Hamburg- 
Amerika  Line,  whilst  waiting  to  coal  a  German  cruiser,  was 
captured  by  H.M.S.  Berwick  and  brought  into  St.  Lucia.  It  was 
contended  by  the  Crown  that,  although,  as  the  Thor  left  port 
before  the  outbreak  of  war,  she  could  not  be  condemned  for 
carrying  contraband,  she  was  lawful  prize,  as  her  conduct 
amounted  to  unneutral  service. 

The  facts  are  fully  stated  in  the  judgment. 

Drysdale  and  Brice,  for  the  Crown. 
Degazon  and  Palmer,  for  the  claimants. 

CoLLER,  C.J. — On  August  3,  1914,  the  Thor,  a  Norwegian 
steamer  chartered  by  the  Inter-American  Steamship  Line,  was 
in  harbour  at  Newport  News,  Virginia.  She  had  taken  in  some 
2,000  tons  of  coal,  her  papers  were  in  order,  and  she  was  intending 
to  sail  that  evening  for  Fray  Bentos,  in  Uruguay.  Yet,  from 
August  9  to  26  she  was  steaming  up  and  down  a  position  fifty 
miles  west  of  Plana  Cays,  in  company  with  two  German  colliers 
and  one  other  neutral  collier  chartered  by  a  German  firm,  all 
clearly  waiting  for  something  to  coal.  Again,  from  September  2 
to  9,  when  she  was  seized  by  H.M.S.  Berwick,  she  was  pursuing 
the  same  tactics  in  the  same  company  in  a  position  200  miles 
S.E.  of  Barbadoes,  being  at  the  time  350  miles  out  of  her  course 
after  thirty-five  days  at  sea.  It  is  known  that  there  were  German 
cruisers  in  the  Western  Atlantic,  so  that  the  motive  of  this  employ- 
ment is  Sufficiently  obvious.  But  what  caused  the  sudden  change 
of  plan? 

Destiny  seems  to  have  intervened  in  the  shape  of  a  German 
supercargo  named  Weiler,  a  chief  petty  officer  in  the  German 
Naval  Reserve.  He  came  on  board,  closely  followed  by  twenty  tons 
of  provisions,  and  presented  the  captain  with  the  following  letter 
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from  his  charterers :  "  We  beg  to  inform  you  that  we  have  re-let  the 
steamer  for  about  three  months  to  the  Hamburg-Amerika  Line, 
of  New  York,  and  in  accordance  with  clause  12  they  will  send  a 
supercargo  with  your  steamer  whose  instructions  you  will  please 
follow.  We  request  you  to  do  all  possible  for  the  interests  of 
the  Hamburg-Amerika  Line ;  and  their  superintendent,  who  goes 
with  the  steamer,  has  instructions  to  allow  you  very  liberal 
gratuities." 

Whether  the  captain  was  influenced  by  the  prospect  of  these 
liberal  gratuities,  or,  as  I  think,  by  the  desire  to  obey  his 
charterers,  he  certainly  followed  Weiler's  instructions. ,  To  quote 
his  own  words :  "  I  went  where  the  supercargo  told  me  to  go, 
and  did  what  he  told  me  to  do :  the  ship  was  entirely  at  his 
disposal."  He  qualified  this  afterwards  by  saying,  "  so  far  as  the 
delivery  of  the  cargo  was  concerned,"  but  that  merely  meant,  I 
think,  that  he  would  not  have  taken  a  direct  part  in  hostilities. 
The  supercargo  ordered  him  first  to  the  upper  and  then  to  the 
lower  position;  while  there  he  steamed  up  and  down  as  he  was 
told.  The  supercargo  got  the  first  order  from  the  office  of  the 
Hamburg-Amerika  Line;  the  second  came  from  a  Hamburg- 
Amerika  liner  through  the  Neckar.  Clearly  these  orders  were 
the  orders  of  the  enemy  Government ;  no  one  else  could  have  fixed 
the  position  where  cruisers  would  repair  to  get  provisions  and 
coal. 

Inasmuch  as  the  Thor  left  Newport  Nevvs  before  the  declaration 
of  war  she  is  exempt  from  confiscation  for  carriage  of  contraband. 
If  therefore  becomes  necessary  to  consider  whether  her  behaviour 
amounted  to  unneutral  service,  and  for  that  purpose  to  ascertain 
what  modification,  if  any,  has  been  effected  by  the  Declaration  of 
London  in  the  law  on  that  point. 

The  English  rule  was  this :  "  A  neutral  vessel  chartered  or 
employed  by  a  belligerent  Government  to  carry  a  cargo  on  its  behalf 
and  acting  under  the  orders  or  direction  of  that  Government  or  of 
its  officers  is  liable  to  condemnation  as  an  enemy  ship,  together 
with  the  cargo  so  carried" — The  Rebecca  [1811]  (2  Acton,  119). 
The  formula  submitted  to  the  Conference  was  more  epigrammatic, 
but  equally  effective;  it  provided  that  merchant  vessels 
"  enti^rement  ou  sp6cialement  au  service  du  bellig6rant  ennemi  " 
should  lose  their  neutral  character.  It  was  argued  that  the 
use  of  terms  so  vague  might  lead  to  conflicting  interpretations, 
and    the    suggestion    was    made    that    it   would   be    better   to 
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enumerate  specific  instances.  No  objection  was  offered  to  this, 
although  stress  was  laid  on  the  difficulty  of  giving  concrete 
examples  of  a  principle  so  essentially  modern,  and  it  was  instanced 
that  in  the  days  of  sailing  ships  there  was  no  necessity  for 
chartering  neutral  colliers.  Ultimately  the  new  rule  emerged  (so 
far  as  relevant)  in  this  form :  "  A  neutral  vessel  is  liable  to 
condemnation  ...  (2)  If  she  is  under  the  orders  or  control  of 
an  agent  placed  on  board  by  the  enemy  Government;  (3)  If  she 
is  in  the  exclusive  employment  of  the  enemy  Government." 

I  confess,  with  great  respect,  that  I  do  not  think  the  change 
altogether  happy,  nor  do  I  find  the  rule,  as  enunciated,  particularly 
clear.  It  would,  I  think,  have  been  better  to  say,  "  If  she  is 
chartered  or  employed  by  the  enemy  Government  or  its  agents  for 
purposes  of  transport  or  supply."  But,  just  as  the  meaning  of  an 
impressionist  picture  is  explained  on  reference  to  the  catalogue; 
so  the  intention  of  paragraph  (3)  becomes  obvious  when  you 
read  the  official  commentary.  This  document  expressly  brings 
transports  within  the  scope  of  the  paragraph,  and  adds  the  words : 
"  Such  is  the  position  of  colliers  which  accompany  a  hostile  fleet." 
Counsel  for  the  claimants,  in  a  supreme  effort,  argued  that  you 
cannot,  accompany  a  hostile  fleet  if  there  is  no  hostile  fleet  to 
accompany;  but  I  think  the  offence  lies  rather  in  the  intention  of 
the  employment  than  in  its  literal  fulfilment.  Moreover,  in  this 
particular  case,  I  think  the  supercargo  was  placed  on  board  by 
the  enemy  Government  or  by  its  agents,  the  Hamburg-Amerika 
Line. 

It  follows  that  the  Thor  must  be  condemned  as  lawful  prize. 
The  cargo  has  already  been  condemned  in  default  of  appearance. 
The  order  will  follow  the  form  already  settled. 

I  must  add  one  word  on  the  correspondence  of  liability  with 
fault.  The  Norwegian  owner,  his  New  York  agents,  the  captain, 
and  the  crew,  were  clearly  free  from  any  complicity.  But  I  cannot 
credit  the  affidavit  of  Mr.  Frederick  E.  Hasler  on  behalf  of  the 
charterers.  He  must  have  known  perfectly  well  on  August  2  or  3 
that  the  Hamburg-Amerika  Line  wanted  this  small  steamer  laden 
with  coal  for  some  purpose  connected  with  the  then  imminent 
war.  Probably  he  obtained  an  indemnity  from  his  sub-charterers, 
as  well  as  a  good  price  for  the  four  months  unexpired.  One 
object  of  these  rules  of  International  Law  is  to  prevent  hardship 
from  falling  upon  innocent  persons ;  if  my  suspicions  are  correct 
they  will  have  their  remedy  in  the  present  case. 
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[supreme  court  of  BERMUDA.      IN  PRIZE.] 

Sheriff,  C.J.,  Ingham,  J.,  Bluck,  J.     Nov.  20,   1914. 

THE  LEDA. 

Enemy  Ship — Capture  at  Sea — Neutrals'  Claim  as  Beneficial 
Owners— Prize  Court  Rules,  18Q&— Further  Proof— Declaration  of 
London,  1909,  art.  k^— Prize  Court  Rules,  1914,  Order  XXVIII. 
rule  I— Naval  Prize  Act,  1864  (27  <fe  28  Vict.  c.  25),  s.  20— Prize 
Courts  (Procedure)  Act,  1914  (4  tfc  5  Geo.  5.  c.  13). 

A  merchant  vessel,  flying  the  German  flag,  was  captured  at  sea 
by  a  British  cruiser  four  days  after  the  outbreak  of  war  between 
Great  Britain  and  Germany,  and  was  taken  into  Bermuda. 
Proceedings  in  prize  were  commenced  against  her  before 
September  3,  1914,  when  the  Prize  Court  Rules  of  1914  came 
into  force  in  that  colony,  and  the  Court  directed  that  the  action 
should  be  continued  in  accordance  with  the  procedure  applicable 
under  the  Prize  Court  Rules,  1898.  An  application  for  further 
proof  was  made  on  behalf  of  a  neutral  company,  in  order  to 
establish  that  they  were  the  b^ieficial  owners  of  the  vessel,  owning 
the  entire  capital  stock  of  the  nominal  owners,  a  subsidiary 
company  established  according  to  the  law  of  Germany,  and  having 
its  principal  place  of  business  in  Hamburg  : — Held,  first,  that  the 
application  must  be  refused,  as  the  vessel,  being  under  the  German 
flag,  and  the  claimants  not  alleging  that  she  had  been  transferred 
to  them,  the  facts  sought  to  be  proved  would  not  benefit  the 
claimants;  secondly,  that  section  20  of  the  Naval  Prize  Act,  1864, 
which  requires  the  Court  .  .  .  "  to  proceed  with  all  convenient 
speed  either  to  condemn  or  to  release  the  captured  ship,"  was  still 
in  force  for  the  purposes  of  the  present  case,  and  that 
Order  XXVIII.  rule  1  of  the  Prize  Court  Rules,  1914,  which 
provides  for  detention  in  certain  cases,  had  no  application;  thirdly, 
that  article  43  of  the  Declaration  of  London,  1909,  which  provides 
that  "  if  a  vessel  is  encountered  at  sea  while  unaware  of  the 
outbreak  of  hostilities  or  of  the  declaration  of  contraband  which 
applies  to  her  cargo,  the  contraband  cannot  be  condemned  except 
on  payment  of  compensation;  the  vessel  herself  and  the  remainder 
of  the  cargo  are  not  liable  to  condemnation  .  .  .,"  only  applies 
to  ships  other  than  enemy  vessels  having  contraband  on  board; 
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fourthly,  that  the  claimants'  contention  that  the  vessel  should  be 
merely  detained,  and  not  confiscated,  must  be  rejected. 

Cause  for  condemnation  of  ship  as  prize. 

The  Leda,  a  steel  screw  steamship  of  6,766  tons  gross,  fitted 
with  wireless  telegraphic  apparatus,  flying  the  German  flag,  and 
owned  by  a  German  company,  the  Deutsch-Amerikanische 
Petroleum  Gesellschaft,  whilst  bound  from  Rotterdam  to  Baton 
Rouge,  U.S.A.,  in  ballast,  was  captured  at  sea  on  August  8,  1914, 
four  days  after  the  outbreak  of  war  between  Great  Britain  and 
Germany,  by  H.M.S.  Suffolk,  and  was  taken  into  Bermuda.  A 
writ  was  forthwith  issued  on  behalf  of  the  Grown  claiming  con- 
demnation of  the  ship  as  prize. 

On  September  3,  1914,  the  Prize  Court  Rules,  1914,  came  into 
force  in  Bermuda,  but,  the  case  having  been  commenced  before 
that  date,  the  Court  ordered  that  it  should  be  continued  in 
accordance  with  the  procedure  applicable  under  the  Prize  Court 
Rules,  1898.  Accordingly,  standing  interrogatories  were  adminis- 
tered to  the  master  and  officers  of  the  Leda. 

An  appearance  was  entered  on  behalf  of  the  Standard  Oil 
Co.,  a  neutral  company  carrying  on  business  in  the  United 
States  of  America;  and  at  the  hearing  an  application  was  made 
on  their  behalf  for  further  proof,  in  order  to  establish  that  they 
were  the  beneficial  owners  of  the  Leda,  owning  the  entire  capital 
stock  of  her  nominal  owners — a  subsidiary  company  of  the 
claimant  company,  formed  in  Germany  in  order  to  market  the 
petroleum  shipped  by  the  claimants.  The  order  for  further  proof 
was  refused,  and  it  was  then  contended  on  behalf  of  the  claimants 
that  the  vessel  should  be  detained  and  not  confiscated. 

The  arguments  sufficiently  appear  from  the  judgment. 

The  Attorney-General  {Reginald  Gray,  K.C.),  for  the  Crown. 
Conyers,  for  the  claimants. 

Sheriff,  C.J. — This  case  having  been  commenced  before  the 
Prize  Court  Rules  of  1914  came  into  operation  in  this  colony,  the 
Court,  then  consisting  of  the  two  Assistant  Justices,  directed, 
under  the  authority  of  the  Prize  Courts  (Procedure)  Act,  1914 
(4  &  5  Geo.  5.  c.  13),  s.  1,  sub-s.  2,  that  the  proceedings  should 
be  continued  to  their  termination  in  accordance  with  the  procedure 
applicable  to  the  case  at  the  commencement  thereof.    This  case 
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consequently  has  been  conducted  under  the  Prize  Court  Rules  of 
1898. 

From  the  standing  interrogatories  it  appears  that  the  Leda 
was  captured  on  August  8  last  by  H.M.S.  Suffolk  at  sea,  on  a 
voyage  from  Rotterdam  to  Baton  Rouge,  and  brought  into 
Bermuda.  The  master,  R.  W.  H.  Klemz,  described  himself  as 
being  a  German  subject.  He  stated  that  the  Leda  was  under 
German  merchant  colours  when  captured;  that  he  was  appointed 
her  master  by  the  owners;  he  took  possession  at  Kiel  on 
January  6,  1914 ;  possession  was  delivered  to  him  by  the  Deutsch- 
American  Petroleum  Go.  of  Hamburg,  Germany.  In  reply  to 
the  interrogatory,  "  Under  whose  direction  and  management  has 
she  usually  been  with  reference  to  her  employment  or  trade?  "  the 
master  answered,  "  The  owners  " ;  and  to  the  next  question,  "  With 
whom  do  yoii  correspond  on  the  concerns  of  the  vessel,  or  her 
cargo?  "  he  replied,  "  To  the  owners  in  Hamburg  and  our  agent 
in  New  York."  In  reply  to  the  interrogatory,  "  Who  were  the 
owners  of  the  ship  concerning  which  you  are  now  examined  at 
the  time  she  was  seized?  "  he  answered,  "  The  present  company." 
He  described  them  as  being  of  German  and  American  nationality, 
as  far  as  he  knew.  In  reply  to  the  interrogatory,  "  Do  you  verily 
believe  that  if  the  ship  be  restored  she  will  belong  to  the  persons 
now  asserted  to  be  her  owners,  and  no  others?  "  he  answered, 
"  I  believe  she  will  still  belong  to  the  Deutsch-American  Petroleum 
Co."  In  reply  to  the  interrogatory,  "  By  whom  and  to  whom  has 
the  said  ship  ever  been  sold  or  transferred?  "  he  answered,  "  She 
has  never  changed  ownership  since  she  was  built,  as  far  as  I 
know."  Again  he  stated,  "  I  believe  that  the  ship  Leda  belongs  to 
the  Deutsch-American  Petroleum  Co. ;  she  was  destined  for  Baton 
Rouge;  there  was  no  cargo  on  board."  R.  F.  Huss,  chief  officer, 
a  German,  stated  that  they  left  Rotterdam  on  July  23  last ;  that  the 
ship  was  usually  under  the  direction  and  management,  as  to  her 
employment  or  trade,  of  the  owners  of  the  company;  the  owners 
of  the  ship,  he  said,  were  the  Deutsch-American  Petroleum  Co., 
Hamburg,  who  he  believed  were  Germans  or  belonged  to 
Germany.  The  chief  engineer,  a  German  subject,  stated  that  the 
Leda  had  been  trading  in  oil  between  Europe  and  the  United 
States ;  she  was  captured  on  her  fourth  voyage ;  she  had  no  cargo 
then,  and  was  flying  the  German  merchant  colours.  He  stated 
that  he  believed  that  if  the  ship  were  restored  she  would  belong  to 
the  persons  now  asserted  to  be  her  owners,  but  he  was  not  able 
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to  say  who  were  the  owners  of  the  ship  at  the  time  she  was  seized. 
1  feel  obliged  to  state  that  I  consider  the  answers  given  to  the 
standing  interrogatories  by  these  three  persons  are  very  unsatis- 
factory. In  the  taking  of  these  interrogatories,  rule  33,  as  to 
putting  every  question  separately  to  the  witness,  appears  to  have 
been  overlooked. 

At  the  hearing  the  Attorney-General  applied  for  the  con- 
demnation of  the  ship;  counsel  for  the  claimants  applied  for  an 
order  directing  further  proof. 

In  order  to  inform  the  Court  what  facts  he  desired  to  bring 
out,  counsel  for  the  claimants  was  permitted  to  read  from  a 
document  purporting  to  be  an  affidavit  of  a  Mr.  Alfred  C.  Bedford, 
treasurer  of  the  Standard  Oil  Co.  If  the  order  for  further 
proof  were  granted,  this  evidence  would  be  put  in  as  the  whole 
or  part  of  such  proof  as  the  Court  might  direct.  The  reason 
for  counsel  desiring  to  get  this  document  to  the  notice  of  the 
Court  is  obvious.  The  Court  was  pleased  to  have  the  informa- 
tion it  conveyed,  but  declined  to  admit  it,  or  any  other  evidence, 
by  way  of  further  proof.  This  document  elaborates  merely  the 
affidavit  of  George  Henry  Jones,  filed  with  the  claim.  From  this 
document  it  appears  that  the  facts  concerning  which  the  claimants 
desired  to  give  further  proof  were,  that  since  the  construction  of 
the  Leda  in  1913  they  had  been  the  real  and  beneficial  owners  of 
the  ship,  and  that  they  owned  and  had  in  their  possession  the 
entire  capital  stock  of  the  Deutsch-Amerikanische  Petroleum 
Gesellschaft,  the  nominal  owners  of  the  ship  since  she  was  built; 
that  she  was  a  seagoing  vessel,  and  was  registered,  when  seized, 
as  of  the  port  of  Hamburg  in  the  name  of  the  said  company,  a 
corporation  organised  and  existing  under  the  laws  of  Germany, 
and  having  its  principal  office  in  Hamburg;  that  it  was  a  subsidiary 
company  of  the  Standard  Oil  Co.,  organised  with  the  latter's 
capital  for  greater  convenience  in  the  carrying  on  of  its  trade 
in  foreign  countries,  the  subsidiary  company's  sole  business  being 
the  marketing  of  petroleum  and  its  products  shipped  by  the 
claimants;  that  the  subsidiary  company,  on  August  8  last,  owed 
the  claimants  over  three  million  dollars  for  oil ;  that  the  Leda  and 
other  vessels  were  built  for  claimants  out  of  the  United  States,  as 
the  cost  of  construction  abroad  was  less  than  that  in  the  United 
States,  and  also  because  it  was  economically  impracticable  to 
operate  American-built  vessels  under  the  American  flag,  owing  to 
the  burdensome  character  of  the  United  States  navigation  laws;. 


THE    LEDA.  237 

that  the  claimants  had  advanced  the  subsidiary  company  over 
seven  million  dollars  to  build  tank  steamers,  the  Leda  being  one ; 
that  the  subsidiary  company  gave  bonds  to  the  claimants,  which 
bonds  belong  to,  and  are  the  registered  property  of,  the  claimants. 

It  appears  to  me  that  the  claimants  requested  this  Court  to 
order  further  proofs  that  they,  a  company  in  the  United  States, 
are  also  a  company  in  Germany,  carrying  on  trade  there  up 
to,  at  all  events,  October  31,  1914,  the  date  of  Mr.  Bedford's 
affidavit.  To  do  this  would  not  improve  their  position.  As  I 
understand  the  claimants'  case,  they  claim  the  ship  and  do  not 
put  in  any  claim  to  a  lien  on  the  ship,  or  else  they  would  be  met 
by  the  decision  in  the  case  of  The  Ariel  [1857]  (11  Moo.  P.C.  119 ; 
2  Eng.  P.C.  600),  where,  on  appeal,  it  was  held  that  liens,  whether 
in  favour  of  a  neutral  on  an  enemy's  ship  or  in  favour  of  an  enemy 
on  a  neutral  ship,  are  equally  to  be  disregarded  in  a  Court  of 
Prize. 

On  the  question  of  further  proof,  the  claimants'  counsel 
quoted  The  Ocean  Bride  [185Jf]  (Spinks,  66;  2  Eng.  P.C.  309), 
and  argued  that  if  the  claimants  were  the  true  owners  of  the  Leda 
the  Court  might  order  restitution  of  her  to  the  claimants,  although 
the  registered  owner  was  the  German  company  carrying  on  busi- 
ness in  Germany — in  short,  an  enemy.  The  distinction  to  be 
drawn  between  The  Ocean  Bride  (Spinks,  66;  2  Eng.  P.C.  309) 
and  the  present  case  is,  in  my  opinion,  that  in  the  former  case  the 
ownership  in  a  firm  in  an  enemy's  country  was  fictitious,  the 
transfer  of  it  by  an  English  firm  to  the  former  owners  was  not 
bona  fide.  Here,  the  registered  owner  is  a  firm  in  Germany 
carrying  on  trade  there,  and,  according  to  all  the  authorities,  an 
enemy— see  The  Abo  [185^]  (Spinks,  42;  2  Eng.  P.C.  285),  The 
Gerasimo  [i857]  (11  Moo.  P.C.  88;  2  Eng.  P.C.  577),  and  The 
Ariel  (11  Moo.  P.C.  119;  2  Eng.  P.C.  600).  There  has  been  no 
transfer  to  the  claimants  from  the  subsidiary  company ;  there  was 
no  offer  to  produce  further  proof  of  a  sale  to  them  in  consideration 
of  certain  moneys  advanced  or  otherwise.  The  possession  of  the 
ship  when  captured  was  not  in  a  company  carrying  on  business 
in  a  neutral  country,  but  in  a  company  carrying  on  business  in 
an  enemy's  country. 

"  And  if  a  war  breaks  out,  a  foreign  merchant  has  a  reasonable 
time  allowed  for  transferring  himself  and  his  property  to  another 
country.  If  he  does  not  avail  himself  of  the  opportunity,  he  is  to 
be  treated  for  the  purposes  of  the  trade  as  a  subject  of  the  Power 
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under  whose  dominion  he  carries  it  on,  and  of  course  is  an  enemy 
of  those  with  whom  that  Power  is  at  war  " — per  the  Right  Hon. 
T.  Pemberton  Leigh,  in  delivering  the  judgment  of  the  Privy 
Council  in  The  Gerasimo  (11  Moo.  P.C.  88,  at  p.  96;  2  Eng. 
P.C.  577,  at  pp.  582,  583).  The  same  remarks  must  apply  to  a 
company  equally  well  as  to  an  individual. 

The  Court  declined  to  order  further  proof  on  the  ground 
that  whether  this  ship,  built  in  Germany,  with  a  German 
register,  registered  in  the  name  of  a  German  company,  carrying 
on  business  in  Germany,  with  German  ship  papers,  commanded 
by  a  German  master,  manned  for  the  most  part  by  Germans, 
flying  the  German  flag,  could  be  considered  anything  else  but  a 
German  ship,  even  if  the  entire  stock  of  such  a  German  company 
belonged  to  individuals  or  to  a  company  of  a  neutral  State. 

An  order  for  further  proof  having  been  refused,  counsel 
for  the  claimants  contended  that  the  Court  should  make  an 
order  of  detention,  and  not  one  of  condemnation.  He  sub- 
mitted that  the  effect  of  article  57  of  the  Convention  of 
London  was  destroyed  by  article  43  thereof.  Let  me  now  con- 
sider this  point.  Article  65  of  the  Declaration  of  London  requires 
that  the  provisions  thereof  should  be  treated  as  a  whole.  The 
Declaration  has  been  adopted  by  our  Sovereign  by  an  Order  in 
Council,  subject  to  certain  modifications  which  do  not  afiect  the 
present  case.  Article  57  comes  under  chapter  6,  headed  "  Enemy 
Character,"  whilst  article  43  is  one  of  those  included  in  chapter  2 
headed  "  Contraband  of  War."  A  comparison  with  the  other 
articles  shews  that  articles  22  to  44  deal  with  contraband. 
Article  37  makes  a  vessel  carrying  contraband  goods  liable  to 
capture.  Article  40  makes  such  a  vessel  liable  to  condemnation 
if  the  contraband  forms  more  than  half  the  cargo.  By  article  41, 
if  a  vessel  carrying  contraband  is  released  she  may  be  con- 
demned to  pay  the  captor's  costs  and  expenses.  Article  43,  or 
so  much  of  it  as  concerns  this  matter,  reads :  "  If  a  vessel  is 
encountered  at  sea  while  unaware  of  the  outbreak  of  hostilities 
or  of  the  declaration  of  contraband  which  applies  to  her  cargo, 
the  contraband  cannot  be  condemned  except  on  payment  of 
compensation ;  the  vessel  herself  and  the  remainder  of  the  cargo 
are  not  liable  to  condemnation  or  to  the  costs  and  expenses 
referred  to  in  article  41.  The  same  rules  apply  if  the  master, 
not  becoming  aware  of  the  outbreak  of  hostilities  or  of  the 
declaration  of  contraband,  has  had  no  opportunity  of  discharging 
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the  contraband."  Article  43,  I  am  convinced,  applies  to  ships 
"  other  than  enemy  vessels  "  having  contraband  on  board.  The 
first  paragraph  of  article  57  reads :  "  Subject  to  the  provisions 
respecting  transfer  to  another  flag,  the  neutral  or  enemy  character 
of  a  vessel  is  determined  by  the  flag  which  she  is  entitled  to  fly." 
The  general  report  of  the  Naval  Conference,  held  in  London  in 
1909,  is  instructive  on  this  point. 

In  the  case  of  The  Vrow  Elizabeth  [1803]  (5  C.  Rob.  4; 
1  Eng.  P.C.  409),  Sir  William  Scott  (Lord  Stowell),  in  1803, 
in  his  judgment,  said :  "...  a  vessel  sailing  under  the  colours 
and  pass  of  a  nation  is  to  be  considered  as  clothed  with  the 
national  character  of  that  country.  With  goods  it  may  be  other- 
wise, but  ships  have  a  peculiar  character  impressed  upon  them 
by  the  special  nature  of  their  documents,  and  have  always  been 
held  to  the  character  with  which  they  are  so  invested,  to  the 
exclusion  of  any  claim  of  interest  that  persons  living  in  neutral 
countries  may  actually  have  in  them."  It  is  true  that  in  the 
same  judgment  he  went  on  to  say :  "  When  I  lay  down  this  rule 
I  do  not  say  that  there  may  not  be  cases  of  such  particular 
circumstances  as  to  raise  a  reasonable  distinction.  The  Treaty 
of  Amiens  had  stipulated  for  the  liberty  of  withdrawing  British 
property  from  the  ceded  and  restored  islands.  But  the  Govern- 
ments of  France  and  Holland  afterwards  refused  to  suffer  such 
property  to  be  exported  from  these  Colonies  otherwise  than  in 
ships  of  France  or  Holland,  and  on  a  destination  to  those 
countries.  The  difficulty  which  had  arisen  in  the  removal  of 
British  property  for  want  of  shipping  may  have  induced  our 
own  Government  to  permit  British  ships  to  put  themselves  under 
Dutch  flags  for  this  particular  purpose;  and  in  such  cases  the 
particular  situation  of  affairs  arising  out  of  this  refusal  to  execute 
a  treaty  may  have  entitled  parties  to  a  relaxation  of  the  general 
rule.  But  no  ground  of  exemption  whatever  is  stated  in  the 
present  claim — nothing  more  than  that  the  claimant  found  it 
convenient  to  place  his  vessel  under  the  Dutch  character;  to 
which  the  answer  is  obvious,  that  with  the  convenience  he  must 
take  also  inconvenience  attending  such  an  act.  .  .  .  This  ship 
has  all  the  documents  of  a  Dutch  ship,  and  I  have  no  hesitation 
in  pronouncing  her  subject  to  condemnation." 

The  learned  Dr.  Lushington  in  The  Industrie  [?85.J] 
(Spinks,  54;  2  Eng.  P.C.  297)  remarked  as  follows:  "What 
would  become  of  belligerent  rights  if,  when  you  search  vessels 
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under  hostile  colours,  you  are  to  be  told  '  this  is  not  a  Russian 
vessel;  it  is  neutral,  or  nine-tenths  is  neutral.  You  are  quite 
mistaken;  it  is  entitled  to  restitution  at  the  hands  of  the  Court.' 
It  is  manifest  that  the  right  of  search  under  these  circumstances 
would  be  destroyed.  It  is  clear  that  the  whole  trade  of  an 
enemy  might  be  carried  on  with  perfect  impunity,  and  all  the 
naval  force  of  France  and  Great  Britain  would  never  be  able 
to  carry  into  execution  those  rights  which  they  are  undoubtedly 
justified  in  exercising  by  the  Law  of  Nations."  He  added  that 
in  that  case  he  entertained  no  doubt,  and  condemned  the  vessel. 

The  same  learned  Judge,  in  giving  judgment  in  The  Primus 
[785^]  (Spinks,  48;  2  Eng.  P.O.  291),  said:  "There  are  two 
questions  to  be  disposed  of  in  this  case  :  the  one  regarding  certain 
claims  for  a  share  in  the  ship  and  the  other  relating  to  the  cargo. 
The  first  is  a  pure  question  of  law,  whether  the  persons  who 
now  claim,  and  who  are  admitted,  for  the  purpose  of  argument, 
to  be  neutral  subjects,  are  entitled  to  have  the  ship  restored. 
On  the  part  of  the  Crown  it  has  been  contended  that  the  flag 
and  the  pass  are  binding  upon  all  persons  having  property  or 
shares  in  the  ship.  In  support  of  this  principle,  authorities  have 
been  brought  before  the  Court  which  must  govern  it  in  this  and 
all  similar  cases.  The  only  distinction  attempted  to  be  estab- 
lished in  the  present  case  is  that  this  is  property  in  the  vessel 
belonging  to  neutral  subjects,  which  existed  antecedent  to  the 
breaking  out  of  the  war.  It  has  been  urged"  (continued 
Dr.  Lushington)  "  that  I  ought  to  take  notice  of  that  distinction, 
but  I  apprehend  that  not  only  the  authority  of  Lord  Stowell, 
but  every  argument  he  used,  go  the  whole  length  of  saying,  that 
whoever  embarks  his  property  in  shares  of  a  ship  is  bound  by 
the  character  of  that  ship,  whatever  it  may  happen  to  be.  If  he 
reap  the  benefit  accruing  during  peace,  he  must  also  take  the 
consequence  of  war." 

The  Attorney-General,  in  his  argument,  submitted  that  he  was 
entitled  to  claim  condemnation,  although  at  the  present  time  he 
was  not  asking  for  an  order  of  sale.  He  argued  that  on  a  true 
construction  of  the  Prize  Courts  (Procedure)  Act,  1914,  section  20 
of  the  Naval  Prize  Act  of  1864  was  (for  the  purpose  of  this  case) 
in  full  force  and  effect,  and  that  thereunder  the  Court  was 
required  either  to  condemn  or  release  the  captured  ship. 

Counsel  for  the  claimants,  on  the  other  hand,  submitted  that 
the   Court  should  decline  to  order  condemnation,   and  should 
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instead  order  a  detention  of  the  siiip.  He  argued  that  section  20 
of  the  Naval  Prize  Act  of  1864  had  been  repealed  by  the  Prize- 
Courts  (Procedure)  Act,  1914,  and  that  inasmuch  as  the  new 
Prize  Court  Rules  of  1914  came  into  force  in  this  Colony  on 
September  3  last,  the  Court  should  have  regard  to  Order  XXVIIl. 
rule  1  thereof  (notwithstanding  its  direction  that  this  case  should 
be  continued  under  the  Rules  of  1898).  Order  XXVIIl.  rule  I 
of  the  Rules  of  1914,  reads :  "  Where  it  is  held  in  a  suit  for  con- 
demnation that  the  ship  is  an  enemy  ship,  but  in  pursuance  of 
some  international  convention,  or  otherwise,  is  only  liable  to 
detention  and  not  to  condemnation,  the  decree  shall  direct  the 
marshal  to  retain  the  ship  in  his  custody  until  further  orders.'" 
Pressed  as  to  what  international  convention  or  otherwise  he- 
relied  on,  counsel  said  he  relied  on  the  third  article  of  the  Sixth 
Hague  Convention,  and  on  article  6  of  the  Order  in  Council  of 
August  4,  1914  (promulgated  in  this  Colony  on  August  5).  He- 
quoted  the  recent  case  of  The  Tommi  and  The  Rothersand  (ante,. 
p.  16;  [1914]  P.  251),  and  referred  to  that  of  The  R.  C.  Richmers. 
(Times,  Sept.  25,  1914). 

The  question  of  whether  and  how  far  the  provisions  of 
the  Hague  Convention  of  1907  are  binding  on  a  British 
Prize  Court  is  one  which  I  believe  has  not  yet  been  decided. 
But  it  is  unnecessary  to  have  regard  to  this  Convention  in  this- 
case,  as,  if  it  applied,  the  article  which  would  have  to  operate 
would  be  article  3,  and  as  to  that  Germany  has  not  agreed. 
So  no  benefit  can  possibly  be  given  under  it.  Order  6  of  the 
Order  in  Council  of  August  4,  1914,  has  reference  only  to 
enemy  merchant  ships  which,  first,  at  the  date  of  the  outbreak  of 
war  were  in  any  port  in  whiph  the  Order  applied,  or  which, 
secondly,  cleared  from  their  last  port  before  the  declaration  of 
war,  and  after  the  outbreak  of  hostilities  entered  a  port  to  which 
the  Order  applied  with  no  knowledge  of  the  war.  The  cases  of 
The  Tommi  and  The  Rothersand  (ante,  p.  16;  [1914]  P.  251) 
and  The  R.  C.  Richmers  (Times,  Sept.  25,  1914)  were  all 
cases  of  vessels  which  had  been  captured  in  port.  The  vessel 
in  the  present  instance  was  taken,  as  pointed  out  already,  at  sea 
on  August  8,  and  among  her  ship's  papers  is  a  German  wireless 
certificate. 

I  am  clearly  of  opinion  that  section  20  of  the  Naval  Prize  Act, 
1864,  is  in  force  for  the  purpose  of  this  case,  and  that  the  Rules 
of  1914  are  not  applicable,  the  Court  having  elected  to  proceed 
p.c.c.  1^ 
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under  the  previous  Rules;  and  further,  that  the  Leda  is 
■undoubtedly  a  German  vessel  under  a  German  master,  with  a 
•crew  mostly  composed  of  Germans,  and  flyihg  the  German  flag. 
Were  the  claimants  even  the  actual  shareholders,  it  appears  to 
me  the  property  must  go  with  the  capture  of  the  vessel  in  which 
■they  have  put  their  money.  Assuming  that  the  claimants  had 
property  in  this  vessel,  or  were  the  owners  of  the  whole  or  any 
part  of  the  vessel,  the  fact  that  the  ship  was  sailing  when  captured 
under  the  German  flag,  with  papers  entitling  her  to  do  so,  and 
was  in  the  commerce  of  the  German  Empire,  and  navigated  by 
•a  German  master,  would  be  fatal  to  their  claim.  This  point  I 
believe  to  have  been  decided  in  the  recent  case  of  The  Marie 
-Glaeser  {ante,  p.  38;  [191  i]  P.  218),  heard  in  the  Admiralty 
Division  of  the  High  Court  of  Justice  in  England. 

I  have  no  hesitation  in  ordering  the  condemnation  of  this 
vessel. 

Ingham,  J.,  and  Bluck,  J.,  concurred. 

Decree  of  condemnation. 


[in    II.B.M.    prize    court    for    EGYPT.] 

{Sitting  at  Alexandria.) 
Gator,  P.,  and  Grain,  J.     Feb.  6,  1915. 

THE  ACIIAIA. 

Enemy  Ship— Outbreak  oj  War — Discharging  in  Belligerent 
Port — Offer  of  Safe-conduct  Pass — Form  of  Pass — Refusal  to 
Leave — Subsequent  Detention — Hague  Conference,  1907,  Con- 
vention VI.  arts.  1,  2. 

An  enemy  vessel,  lying  in  a  belligerent  port  at  the  outbreak  of 
war,  which  fails  to  take  advantage  of  permission  to  leave,  accom- 
panied by  an  adequate  safe-conduct  pass  to  a  neutral  port,  is  liable 
lo  condemnation. 

Suit  for  condemnation  of  an  enemy  vessel  as  prize. 
The  Achaia,  a  German  steamship  of  2,732  tons,  came  into  the 
port  of  Alexandria  on  July  31,  h)U,  to  discharge  a  portion  of 
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her  cargo.  When  war  broke  out  between  Great  Britain  and 
Germany,  the  detaining  officer  appointed  by  the  general  officer 
commanding  the  troops  in  Egypt  offered  her  a  safe-conduct  pass 
to  a  neutral  port  with  permission  to  leave  at  any  time  before 
sunset  on  August  14.  She  declined  to  go,  and  after  the  days 
of  grace  had  expired  she  was  detained  by  the  Egyptian  authorities, 
and  on  October  17  finally  seized  as  prize  by  an  officer  from 
H.M.S.  Warrior. 

Arthur  Preston  (H.M.  Procurator-General),  for  the  Grown. 
G.  A.  W.  Booth,  for  the  claimants,  the  owners  of  the  Achaia. 

Gator,  P. — My  brother  deals  so  fully  with  the  facts  in  the 
judgment  which  he  is  about  to  read  that  I  will  not  recapitulate 
them. 

On  the  outbreak  of  hostilities  the  Achaia  was  m  Alexandria, 
and  under  the  old  rule  was  liable  to  confiscation;  but  article  1 
of  the  Sixth  Hague  Convention  declares  it  to  be  desirable  that 
an  enemy  ship  found  in  a  hostile  port  at  the  outbreak  of  war 
should  be  allowed  to  depart  freely,  either  immediately,  or  after 
(which  I  think  must  mean  "  within  ")  a  sufficient  term  of  grace, 
and  to  proceed  direct  after  being  furnished  with  a  passport  (in  the 
French  a  laissez-passer)  to  its  port  of  destination  or  such  other 
port  3s  shall  be  named  for  it.  And  article  2  says -that  ships 
which  are  not  allowed  to  proceed  under  the  terms  of  article  1 
cannot  be  confiscated.  The  intention  is  clear  that  if  they  get  a 
pass,  by  which  of  course  is  to  be  understood  an  adequate  pass, 
and  decline  to  make  use  of  it,  the  old  law  will  still  apply.  No 
one  has  disputed  that  proposition,  but  the  owners  contend  that 
the  pass  offered  in  this  case  was  inadequate. 

It  is  perfectly  clear  that  Grogan  Bey,  the  Chief  Inspector  of 
Ports,  was  authorised  by  the  Government  to  give  the  Achaia  a 
pass.  Counsel  could  do  no  more  than  try  to  pick  holes  in  its 
form,  to  complain  that  the  time  allowed  was  very  short,  and  to 
contend  that  it  was  the  business  of  the  authorities  to  get  the  pass 
visid  by  the  French  Consul.  Without  discussing  these  points  in 
detail,  I  have  only  to  say  that,  in  my  opinion,  the  form,  although 
framed  for  use  in  a  British  port,  was  quite  adequate  for  its 
purpose;  that  the  time  was  sufficient,  and  would  have  been 
extended  had  there  been  any  necessity;  and  that  there  was  no 
obligation  on  the  Government  to  obtain  a  vis6  from  a  French 
p.c.c.  16* 
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authority,  inasmuch  as  I  think  we  have  the  right  to  suppose  that 
a  French  Prize  Court  would  respect  a  safe  conduct  granted  by 
its  allies.  The  cases  of  The  Hope  [1813]- (1  Dods.  226;  2  Eng. 
P.C.  153)  and  The  Reward  (reported  in  a  note  to  The  Hope,  in 
2  Eng.  P.C.  155)  merely  affirm  the  fact  that  in  law  the  validity 
of  a  pass  or  licence  depends  upon  whether  the  person  giving  it 
is  duly  authorised  to  do  so  or  not. 

The  conditions  laid  down  in  article  1  of  the  Sixth  Hague 
Convention  were  fully  complied  with.  The  Achaia  was  offered 
an  adequate  pass  to  a  neutral  port,  and  declined  to  avail  herself 
of  it.  She  has  no  defence  against  the  claim  of  the  Crown  for 
confiscation,  and  in  accordance  with  the  request  of  the  Procurator 
we  order  her  delivery  to  the  proper  officer. 

Grain,  J. — The  s.s.  Achaia  is  a  vessel  belonging  to  the 
Deutsche  Levante  Linie  of  Hamburg,  a  German  steamship  com- 
pany, her  tonnage  being  2,732. 

She  left  Bremen  on  July  15,  1914,  with  general  cargo  for 
Alexandria  and  Syrian  ports,  and  arrived  at  Alexandria  on 
July  31,  when  the  unloading  of  her  cargo  for  that  port  was 
commenced. 

According  to  the  log,  on  August  3  the  mobilisation  of  Germany 
was  announced  to  the  master  of  the  vessel  by  the  German  Consul, 
and  several  seamen  were  sent  off  to  Germany  to  do  their  military 
service.  On  August  4  the  log  states  that  orders  were  received 
from  the  German  Consulate  not  to  leave  the  harbour. 

Grogan  Bey,  Lieut.  R.N.,  Chief  Inspector  of  the  Marine  of 
the  Egyptian  Ports  and  Lights,  and  detaining  officer  appointed 
by  General  Byng,  the  officer  commanding  the  troops  in  Egypt, 
states  in  his  affidavit  and  in  his  evidence  given  before  us  that 
the  s.s.  Achaia  was  lying  in  Alexandria  harbour  at  the  outbreak 
of  war  on  August  4,  and  that  on  August  7,  acting  under  articles  7 
and  8  of  the  Egyptian  Decision,  and  with  a  view  to  examining 
whether  any  goods  destined  for  German  ports  or  contraband  were 
on  board,  he  caused  her  cargo  to  be  discharged  on  the  quay. 
As  soon  as  the  war  broke  out,  or  a  few  days  after,  a  pass  of  safe 
conduct  was  offered  to  the  master  of  the  vessel  with  permission 
to  leave  up  to  sunset  on  August  14. 

The  pass  was  in  the  following  form : 

"  Form  for  pass  to  be  issued  to  enemy  merchant  ships  allowed 
to  leave  British  ports  under  favour  of  '  days  of  grace.' 
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"  Issued  under  articles  7  and  8  of  the  Order  of  His  Majesty  in 

Council,  dated  the day  of 190 with  respect 

to  '  days  of  grace  '  for  enemy  merchant  ships. 

"  The  (a) of  (fa) whereof  (c) is  master, 

is  allowed  to  proceed  from  (d) .to  (e) During  such 

voyage  she  will  be  exempt  from  capture  on  the  ground  that  she 
is  an  enemy  ship,  provided  that  she  has  on  board  no  cargo  of 
a  contraband  nature,  that  she  clears  from  (d) before  mid- 
night on  (/) and  proceeds  without  delay  to  (e) by 

the  route  indicated  below,  and  does  not  call  at  any  port,  liberty 
to  call  at  which  is  not  there  given.  Provided  also  that  she  keeps 
her  colours  constantly  flying  during  her  voyage,  and  makes  no 
attempt  to  evade  stoppage  and  search  by  British  ships  of  war 
which  she  may  fall  in  with.  Breach  of  any  of  these  conditions 
will  render  the  pass  void  and  the  vessel  liable  to  capture. 

(9)  ■ • 

Route  (h) 

Ports  at  which  the  vessel  may  call  (i) " 

[Here  follow  (a)  to  (i),  instructions  for  the  filling  in  of  the 
pass,  (g)  stating  that  "  the  Customs  officer  issuing  the  pass  should 
sign  here,  inserting  his  rank  and  post."] 

The  port  of  destination  was  to  be  Piraeus,  and  Grogan  Bey 
was  to  sign  it  as  detaining  officer  appointed  by  General  Byng. 

The  form  of  pass  was  shewn  and  explained  not  only  to  the 
master  of  the  vessel,  but  also  to  the  agent  of  the  line. 

Grogan  Bey  states  that  he  thinks  that  on  August  6  he  told 
the  agent  of  the  line.  Max  Stross,  that  if  they  stayed  they  would 
be  liable  to  capture,  and  is  certain  that  he  informed  him  that  if 
they  stayed  beyond  August  14  they  would  be  so  liable.  On 
August  13  he  thought  that  they  were  about  to  leave,  and  granted 
authority  for  sufficient  coal  and  water  to  be  delivered  to  the 
vessel  to  carry  her  to  Piraeus. 

Max  Stross,  in  his  evidence,  states  that  he  does  not  remember 
Grogan  Bey  telling  him  that  the  vessel  would  be  liable  to  capture 
if  she  remained,  his  impression  being  that  when  he  asked  the 
question  Grogan  Bey  had  replied  that  he  did  not  know  what 
would  happen,  and  that  he,  Grogan  Bey,  had  enquired  by 
telephone  of  the  British  Agency,  and  that  they  also  had  said 
that  they  could  not  say  what  would  happen  to  the  vessel  if  she 
remained  after  August  14.  Max  Stross  also  states  that  on 
August  13  he  was  sent  for  by  Grogan  Bey  and  definitely  offered 


246  THE   ACHAIA. 

a  pass  for  the  vessel,  Grogan  Bey  shewing  him  the  form  and 
stating  that  he  would  sign  it  as  detaining  officer  appointed  by 
General  Byng,  and  that  the  port  to  be  inserted  would  be  Piraeus, 
The  agent  asked  Grogan  Bey  "  if  it  would  be  useful  for  French 
ships  as  well  as  British,"  and  was  informed  that  he  must 
enquire  at  the  French  Consulate  as  to  that.  Consequently  the 
agent  of  the  line  went  to  the  French  Consul,  but  the  French 
Consul  told  him  that  he  had  no  authority  or  instructions  to 
countersign. 

The  agent  also  asked  the  British  Consul-General  to  put  his 
seal  on  it,  but  was  again  informed  that  no  authority  or  instruc- 
tions Jiad  been  given  to  countersign  passes,  although  the  Consul- 
General  offered  to  certify  that  the  signature  to  the  pass  was  a 
genuine  one.  Therefore,  he  states  that  he  came  to  the  conclusion 
that  because  he  could  not  get  it  visM  by  the  French  Consul,  nor 
get  any  other  official  seal  on  it,  it  would  not  be  an  effective  pass, 
and  he  informed  the  port  authorities  that  the  vessel  would  remain 
in  Alexandria  Harbour. 

Grogan  Bey  states  he  was  quite  prepared  to  give  the  agent 
further  time  to  obtain  the  visd  from  the  French  Consulate  if  he 
had  asked  for  it,  and,  in  fact,  the  master  of  the  s.s.  Emil  did  ask 
for  further  time  on  account  of  being  in  difficulty  as  to  labour, 
and  further  time  was  granted.  With  regard  to  the  effectiveness 
of  the  passes,  Grogan  Bey  states  in  his  evidence  that  he  gave 
three  other  ships  passes  on  forms  identical  with  those  shewn 
and  offered  to  the  master  and  agent  of  the  Achaia,  one  to  an 
Austrian  ship  named  the  Marienbad,  by  order  of  the  British 
Admiralty  through  the  British  Agency,  and  two  on  his  own 
account  in  the  ordinary  course  of  his  duty.  The  Marienbad  pass 
was  filled  in  with  the  port  of  Patras,  and  the  other  two  with 
Piraeus. 

In  all  these  cases  the  pass  was  effective,  and  the  ships  duly 
arrived  safely  in  the  ports  named.  One  was  stopped  outside 
Piraeus  by  a  British  man-of-war,  but  was  allowed  to  proceed. 
Grogan  Bey  also  states  that,  as  a  British  naval  officer,  he  con- 
siders that  any  captain  of  a  British  warship  would  have  accepted 
the  pass  in  the  form  in  which  it  was  offered  to  the  master  and 
owners  of  this  vessel. 

The  Procurator  in  this  case  asks  for  an  order  for  con- 
demnation and  delivery  to  the  Crown  on  the  ground  that  every 
opportunity  was  given  to  the  vessel  to  leave  and  to  proceed  in 
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safety  to  a  neutral  port,  but  as  she  refused  to  do  so  she  has 
rendered  herself  liable  to  confiscation. 

Counsel  on  behalf  of  the  owners  urges  that  the  pass  was 
inadequate  and  ineffective ;  that  the  agent  and  master  had  reason 
to  consider  that  Alexandria  was  a  neutral  port;  and  that  the 
authorities  should  have  given  them  definite  information  as  to  the 
status  of  the  port.  He  argues  that  under  the  case  of  The  Hope 
(1  Dods.  226;  2  Eng.  P.C.  153),  and  the  notes  to  that  case  con- 
cerning the  case  of  The  Reward  (2  Eng.  P.C.  155),  that  the  pass 
offered  in  this  case  was  not  an  effective  pass,  as  the  officer  of 
the  Government  signing  had  not  the  requisite  authority  to  sign, 
and  that  the  pass  not  being  an  effective  one  the  Court  ought 
not  to  come  to  the  conclusion  that  this  vessel  was  liable  to 
confiscation. 

I  am  of  opinion  on  the  facts  placed  before  me  that  the  pass 
was  an  adequate  and  effective  pass,  and  such  as  would  have 
carried  her  safely  to  the  port  of  Piraeus,  and  that  everything 
that  was  necessary  to  be  done  in  compliance  with  the  Hague 
Convention  No.  VI.  article  1  vvas  done.  Consequently,  having 
refused  to  take  advantage  of  this  safe  conduct  which  was  offered 
to  her,  and  chosen  instead  to  remain  in  an  Egyptian  port,  which 
we  have  already  found  is  not  a  neutral  port,  she  became  liable 
to  be  seized  as  good  and  lawful  prize,  and  was  after  August  14 
detained  as  such  by  Grogan  Bey  under  his  authority  as 
detaining  officer,  and  was  finally  seized  on  October  17,  1914, 
by  Lieut.  Fenner,  R.N.,  of  H.M.S.  Warrior. 

I  therefore  concur  in  the  order  made  that  this  ship  shall  be 
confiscated  and  delivered  to  the  Crown.' 

(1)  See  note,  ante,  p.  122. 
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[in  H.B.M.  prize  court  for  EGYPT.] 

(Sitting  at  Alexandria.) 
Cator,  p.,  and  Grain,  J.     Feb.  17,  1915. 

THE   PINDOS. 

Enemy  Vessel — In  Belligerent  Port  at  Outbreak  of  War — 
Offer  of  Safe  Conduct — Failure  to  Use — Erroneous  Represen- 
tation as  to  Neutrality  of  Port — Renewed  Offer  of  Safe  Conduct 
— Seizure  in  Port. 

An  enemy  vessel,  lying  at  Port  Said  at  the  outbreak  of 
hostilities,  was  offered  a  safe  conduct  to  a  neutral  port  available 
for  ten  days,  but  she  did  not  use  it.  On  the  expiration  of  the 
time  limit  no  steps  were  taken  against  her,  and  instructions  as  to 
the  user  of  the  port  were  issued,  indicating  that  the  Egyptian 
Government  intended  to  treat  Port  Said  as  a  neutral  harbour. 
Subsequently  the  offer  of  a  safe  conduct  was  renewed,  but  the 
vessel  continued  to  remain,  using  the  port  as  a  port  of  refuge  for 
about  eight  weeks,  when  she  was  seized  as  prize: — Held,  that  as 
the  vessel  had  failed  to  take  advantage  of  the  first  offer  of  a  safe 
conduct,  when  no  suggestion  as  to  the  neutrality  of  the  port  had 
been  made,  she  was  liable  to  condemnation. 

Cause  for  condemnation  of  ship  as  prize. 

The  Pindos,  a  German  steamship,  2,933  tons  gross,  belonging 
to  the  Deutsche  Levante  Linie,  of  Hamburg,  whilst  on  a  voyage 
from  Antwerp  to  Syrian  ports,  arrived  at  Port  Said  on  August  1, 
1914.  On  the  outbreak  of  war  between  Great  Britain  and 
Germany  she  was  offered  a  safe  conduct  to  Beyrout,  available 
until  sunset  on  August  14,  but  did  not  make  use  of  it. 

On  August  13  the  detaining  officer  of  the  port  informed  the 
German  Consul  that  all  the  German  vessels  lying  in  the  port, 
except  those  which  left  under  their  safe  conduct,  would  be 
detained;  but  on  the  14th  the  detaining  officer  received  instruc- 
tions that  all  merchant  vessels  of  the  belligerent  Powers  would 
be  allowed  free  transit  and  clearance,  and  that  if  they  desired  to 
remain  they  could  do  so. 

No  steps  were  taken  against  the  Pindos,  but  a  second  safe 
conduct  was  made  out  for  her  on  August  22,   available  until 
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August  29.  She  declined  to  use  it,  and  remained,  using  the 
port  as  a  port  of  refuge,  until  October  15,  when  a  British  captain 
was  put  on  board,  and  the  master  was  told  that  his  vessel  had 
been  taken  over  by  the  Egyptian  Government.  She  was  then 
taken  out  to  sea,  handed  over  to  H.M.S.  Warrior,  and  brought 
in  to  Alexandria  as  prize. 

Arthur  Preston  (H.M.  Procurator-General  in  Egypt),  for  the 
Crown. 

G.  A.  W.  Booth,  for  the  claimants. 

Gator,  P. — On  the  outbreak  of  hostilities  the  Pindos,  a 
German  ship  of  2,933  tons,  was  lying  in  Port  Said.  She  was 
offered  a  safe  conduct  to  a  neutral  port,  but  declined  to  take 
it.  Counsel  contends  that  the  safe  conduct  was  inadequate, 
but  in  form  it  was  identical  with  that  offered  to  the  Achaia, 
which  we  have  already  held  to  be  good.  It  was  signed  by 
.  Captain  Trelawny,  the  captain  of  the  port  and  detaining  officer 
in  Port  Said,  who  was  the  proper  person  to  give  it,  and  in  this 
respect  we  cannot  distinguish  the  case  of  the  Pindos  from  that 
of  The  Achaia  (ante,  p.  242). 

As  an  alternative  line  of  defence,  counsel  for  the  claimants 
put  forward  the  plea  that  on  general  grounds  of  equity  he  has 
a  claim  to  relief.  He  pressed  upon  us  the  view  that  the  master 
believed  Port  Said  would  be  treated  as  a  neutral  port,  that  the 
action  of  the  Egyptian  authorities  contributed  to  such  belief,  and 
that  under  these  circumstances  it  would  be  inequitable  to  con- 
fiscate the  ship.  So  far  as  I  can  recollect  he  did  not  charge  the 
Government  with  an  actual  breach  of  faith,  but  he  went  almost 
as  far,  and  indeed,  if  he  is  to  succeed,  I  think  that  is  what  he 
must  prove.  He  must  shew  that  the  master  declined  a  safe 
conduct,  and  elected  to  stay  in  consequence  of  representations 
made  to  him  by  the  Government  that  if  he  remained  he  would 
not  be  molested;  and  if  that  were  proved,  I  have  no  doubt  that 
the  Pindos  would  be  entitled  to  the  same  order  as  in  The 
Bahenfels  (ante,  p.  122). 

There  certainly  must  have  been  great  uncertainty  in  the  minds 
of  all  parties,  the  Government  included,  as  to  the  actual  status 
of  the  Canal  ports.  The  question  as  to  their  neutrality  was,  as 
Captain  Trelawny  said,  "in  the  air."  He  himself  thought  that 
they  were  neutral,  but  he  denies  that  he  ever  declared  them  to 
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be  so,  and  the  utmost  that  he  could  be  got  to  admit  was  that  he 
may  have  acquiesced  in  such  a  statement  when  made  to  him. 

Briefly  the  facts  are  as  follows :  The  Government  issued  a 
proclamation  on  August  6  declaring  how  it  would  deal  with 
enemy  ships  in  Egyptian  harbours.  Special  concessions  were 
granted  to  ships  in  Canal  ports,  provided  that  such  ports  were 
only  used  for  a  normal  period  in  connection  with  Canal  transit, 
but  the  Pindos  had  merely  touched  at  Port  Said  on  her  Medi- 
terranean tour,  and  under  no  circumstances  would  have  passed 
through  the  Canal.  In  common  with  all  the  other  German 
vessels,  she  only  used  Port  Said  as  a  harbour  of  refuge,  and 
consequently,  as  this  Court  has  already  determined  in  The 
GuTENFELs  (ante,  p.  102),  can  claim  no  benefit  under  the  Canal 
Convention.  We  have  only  to  consider  her  case  as  that  of  an 
enemy  ship  in  an  Egyptian  port. 

Under  the  proclamation  ships  under  5,000  tons  were  free  to 
leave  up  till  sunset  on  August  14.  Nothing  was  said  about  safe 
conducts,  but  on  August  5  safe  conducts  were  in  fact  offered  to 
the  Pindos,  the  Rostock,  and  the  Helgoland,  which  were  good 
up  to  sunset  on  the  14lh,  after  which  they  were  withdrawn. 
Captain  Trelawny  had  orders  to  detain  all  enemy  ships  in 
harbour  on  the  evening  of  August  14,  and  on  the  13th  he  had 
an  interview  with  Mr.  Rickmers,  the  German  Consul,  and  made 
it  clear  that  all  ships  except  such  as  might  leave  under  safe 
conduct  would  be  seized  on  the  following  day.  "But  in  the 
course  of  the  next  morning  he  received  fresh  instructions,  which 
he  committed  to  writing  in  the  following  terms : 

"  The  result  of  conversation  with  Mr.  Ward  Boyes,  Ministry 
of  Interior,  regarding  detention  of  German  and  Austrian  vessels 
at  Port  Said :  All  merchant  vessels  of  the  belligerent  Powers  may 
be  allowed  free  transit  and  clearance  from  the  port  under  the 
conditions  laid  down  in  par.  20  of  the  Proclamation— /ourna/ 
Officiel,  6th  August.  If  they  desire  to  remain  they  are  at  liberty 
to  do  so,  qualified  by  text  of  same  article.  They  may  tranship 
cargo  in  part  or  in  whole  to  any  vessel  under  a  neutral  flag. 
Said  vessel  however  being  liable  to  overhaul  and  capture  if 
contraband  of  war  is  found  on  board." 

The  substance  of  these  orders  was  communicated  to 
Mr.  Rickmers,  who  was  agent  for  a  good  many  of  the  ships, 
and  at  whose  house  the  masters  assembled  daily  to  hear  and 
discuss  the  news  of  the  day. 
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On  August  22,  for  reasons  with  which  the  Court  is  not 
acquainted,  fresh  safe  conducts  were  made  out  and  offered  to 
the  three  ships  already  mentioned,  available  up  to  August  29, 
but  the  ships  declined  to  take  them,  and  there  is  no  reference 
to  this  offer  in  any  of  their  logs. 

If  the  authorities  had  adhered  strictly  to  the  terms  of  the 
proclamation  they  would  have  been  quite  entitled  to  seize  the 
Pindos  at  sunset  on  August  14,  and  she  would  have  had  no 
better  claim  for  consideration  than  the  Ackaia  and  other  ships 
in  Alexandria;  but  the  Government  undoubtedly  complicated 
matters  by  issuing  its  later  instructions,  and  it  becomes  important 
to  ascertain  what  exactly  were  the  intentions  of  the  Pindos,  and 
how  far,  if  at  all,  they  were  modified  by  the  Government's  change 
of  policy.  Had  the  Pindos  been  preparing  to  leave  on  the  14th, 
but  changed  her  mind  in  consequence  of  any  representations 
made  by  Captain  Trelawny,  I  think  she  would  have  good  ground 
for  relief.  This  Court  would  certainly  not  confiscate,  any  ship 
that  had  acted  in  reliance  on  a  promise  made  by  the  authorities. 
But  if  the  master  had  determined  not  to  use  the  safe  conduct 
that  had  been  proffered  to  him,  it  matters  not  what  declaration 
the  Government  may  have  made  at  a  time  when  it  had  become 
too  late  for  the  master  to  take  any. consequential  action;  and  as 
it  appears  from  the  log  that  no  order  had  been  given  to  get  up 
steam  before  noon  on  the  14th,  it  is  evident  that  he  had  no 
intention  of  leaving  on  that  day. 

I  have  taken  the  trouble  to  examine  in  detail  the  logs  of  the 
Pindos,  the  Rostock,  and  the  Helgoland.  There  is  not  the 
smallest  hint  that  a  single  one  of  them  ever  had  any  intention  of 
putting  to  sea  between  the  dates  of  their  arrival  and  August  14. 

The  entry  in  the  log  of  the  Pindos  on  the  14th  is  as  follows : 
"  Fine  weather.  Bilge  empty.  Did  ship's  work.  At  night  one 
man  on  watch.    The  port  of  Port  Said  was  declared  neutral." 

I  am  quite  satisfied  that  the  Pindos  never  intended  to  leave  the 
harbour,  and  that  the  master's  actions  prior  to  August  15  were  not 
affected  in  the  smallest  degree  by  any  declaration  that  may  have 
been  made  by  the  port  officer. 

After  the  14th  the  position  was  materially  altered,  and  I  think 
that  the  Government  can  found  no  claim  on  the  offer  of  a  safe 
conduct  made  on  August  22,  for  by  that  time  it  had  given 
unequivocal  signs  that  it  intended  to  treat  Port  Said  as  neutral. 
The  position  of  the  Canal  ports  in  International  Law  had  not  then 
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been  ascertained  by  any  judicial  decision,  and  I  think  we  may 
conclude  that  the  authorities  were  doubtful  as  to  their  rights,  and 
were  particularly  anxious  to  avoid  taking  any  step  which  might 
amount  to  an  infraction  of  the  Canal  Convention.  But,  be  that 
as  it  may,  the  Government  had  intimated  to  the  masters  and  agents 
that  all  German  ships  except  the  Derfflinger,  which  apparently 
was  only  placed  in  a  separate  category  because  it  had  committed 
what  was  deemed  to  be  an  unneutral  act  in  the  Canal,  were  at 
liberty  to  leave,  and  were  free  to  dispose  of  their  cargoes  or  to 
tranship  them  into  neutral  bottoms,  and  on  the  expiration  of  their 
days  of  grace  it  had  abstained  from  all  action  against  the  Pindos 
itself  and  the  other  ships  to  which  safe  conducts  had  been  given. 
Short  of  a  formal  public  declaration,  I  think  the  Government  could 
have  taken  no  more  effective  steps  than  these  to  announce  to  the 
world  that  it  intended  to  treat  Port  Said  as  a  neutral  harbour,  and 
the  Pindos  then  had  every  right  to  consider  that  she  would  not  be 
molested  if  she  stayed  there.  Under  these  conditions,  the  mere 
offer  of  a  fresh  safe  conduct,  unaccompanied  by  any  intimation 
that,  on  the  expiration  of  the  new  term  of  grace  she  would  be 
seized  as  a  prize,  was,  in  my  opinion,  insufficient  to  justify  a  claim 
for  confiscation. 

The  Procurator  must  be  content  to  rest  his  case  upon  the  first 
offer  and  its  rejection.  There  he  is  on  safe  ground,  and  entitled 
to  succeed  for  the  reasons  which  I  have  stated. 

There  will  be  an  order  for  confiscation  of  the  Pindos,  and  her 
delivery  to  the  Crown. 

Grain,  J. — The  s.s.  Pindos  is  a  vessel  of  2,933  tons, 
belonging  to  the  Deutsche  Levante  Linie,  of  Hamburg.  She  left 
Alexandria  on  July  31,  1914,  and  arrived  at  Port  Said  on  August  1. 
Her  voyage  was  from  Antwerp  to  Syrian  ports,  via  Alexandria 
and  Port  Said.  She  had  therefore  no  intention  of  passing  through 
the  Canal. 

The  master,  George  Starke,  a  German  master  mariner, 
states  in  his  affidavit  that  on  his  arrival  at  Port  Said  on  August  1 
he  received  orders  not  to  proceed  until  further  instructions.  He 
does  not  state  from  whom  he  received  these  orders,  but  presumably 
from  the  agent  of  the  Deutsche  Levante  Linie  at  Port  Said.  The 
officer  of  the  port.  Captain  Trelawny,  states  in  his  affidavit  that 
on  the  outbreak  of  war  she  was  offered  a  free  pass,  but  that  that 
offer  was  withdrawn   on   August   I'l,   though  her   master  was 
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informed  that  she  was  still  free  to  leave  the  port.  The  master,  in 
his  affidavit,  also  states  that  he  was  told  by  his  agents,  after  he 
had  been  in  port  a  few  days,  that  he  would  receive  a  free  pass,  and 
he  further  states  that  on  August  14  the  port  captain  came  on  board 
and  said  that  the  vessel  was  allowed  to  leave  the  harbour,  and  the 
master  was  to  call  for  a  pass  at  4  p.m.  that  afternoon.  The  master 
states  that  he  did  not  call  for  the  pass  on  that  day  because  he  was 
told  that  the  port  was  a  neutral  one,  but  that  on  August  22  he  did 
receive  a  free  pass.  This  pass  was  to  the  port  of  Beyrout,  and  was 
visid  by  the  French  Consul,  and  gave  permission  to  leave  the 
harbour  up  to  midnight  of  August  29. 

The  agent  of  the  German  steamship  line,  and  the  master  of  the 
vessel,  appear  not  to  have  been  satisfied  with  this  pass,  and  elected 
to  stay  in  Port  Said  harbour.  Consequently,  on  August  30  the 
pass  was  withdrawn.  On  October  15  she  steamed  out  of  Port 
Said  with  a  British  captain  in  charge  of  the  ship,  and  an  Egyptian 
officer  and  some  soldiers  on  board,  the  master  being  told  that  the 
ship  had  been  taken  over  by  the  Egyptian  Government.  When 
about  five  miles  out  from  the  port  she  met  H.M.S.  Warrior,  and 
a  British  naval  officer  came  on  board  with  some  British  sailors 
and  the  ship  was  steamed  to  Alexandria,  where  she  arrived  on 
October  16,  and  was  duly  taken  over  by  the  Marshal  of  H.B.M. 
Prize  Court. 

It  is  urged  on  behalf  of  the  Crown  that  in  this  case  everything 
that  was  necessary  and  possible  to  be  done  under  the  Hague 
Convention,  and  the  Decision  of  the  Egyptian  Government  was 
done ;  that  if  the  master  and  agent  chose  to  think  that  the  passes 
given  were  not  sufficient,  and  therefore  elected  to  remain  in  the 
harbour,  relying  upon  its  being  considered  a  neutral  port,  that 
they  must  take  the  consequences  if  they  now  find  that  it  is  not 
considered  a  neutral  one. 

By  counsel  on  behalf  of  the  owners  it  is  urged  that  a  declara- 
tion of  some  sort  was  made  to  the  master  that  Port  Said  was  a 
neutral  port,  and  that  the  master  had  a  right  to  rely  on  Port  Said 
being  considered  a  neutral  port;  that  the  pass  was  not  a  good 
pass,  and  not  sufficient  to  protect  her  if  she  had  left  the  port;  that 
the  passes  were  headed,  "  Ships  leaving  British  ports,"  and  signed 
by  an  Egyptian  official,  and  therefore,  on  the  face  of  them,  they 
were  inefficient ;  that  the  pass  was  not  one  issued  under  an  Order 
in  Council,  or  in  any  way  authorised  by  High  Sovereignty,  nor  was 
it  signed  by  any  one  authorised  with  a  British  commission  to  do  so ; 
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and  The  Hope  [1813]  (1  Dods.  226;  2  Eng.  P.C.  153,  and  the  note 
to  that  case  on  p.  155)  was  cited.  For  all  or  any  of  these  reasons 
it  is  contended  that  it  was  a  bad  pass,  and  would  not  be  sufficient 
to  protect  the  vessel  had  she  proceeded  on  her  voyage.  The 
preamble  of  the  Hague  Convention  is  also  prayed  in  aid — namely, 
the  phrase  "  Anxious  to  ensure  the  security  of  international 
commerce  against  the  surprises  in  war,  &c,,"  and  it  is  urged  that 
in  equity  this  vessel  should  only  be  detained  and  not  confiscated, 
as  she  remained  in  Port  Said  under  the  impression  that  it  was  a 
neutral  port,  and  that  some  one,  and  some  one  in  authority,  gave 
the  master  and  agent  of  this  ship  to  understand  that  Port  Said  was 
a  neutral  port,  and  would  be  considered  by  the  Government  to  be 
neutral ;  and  it  is  contended  that  in  consequence  of  this  intimation 
the  vessel  remained  in  the  harbour  instead  of  making  use  of  the 
pass  of  free  conduct. 

The  form  of  pass  in  this  case  is  identical  with  that  used  at 
Alexandria  in  the  case  of  The  Achaia  (ante,  p.  242),  except  that 
the  port  named,  to  which  the  vessel  was  to  proceed,  was  Beyrout 
instead  of  Pirseus,  and  the  pass  was  to  be  signed  by  Captain 
Trelawny,  port  officer  of  the  Egyptian  Government,  who  was 
acting  as  detaining  officer.  In  this  case.  Captain  Trelawny 
arranged  with  the  French  Consulate  that  the  French  Consul  would 
visi  the  passes  on  application. 

The  question  of  these  passes  has  been  fully  dealt  with  in  the 
judgment  of  the  case  of  The  Achaia  (ante,  p.  242),  and  as  the  facts 
and  circumstances  as  regards  them  are  the  same,  there  is  no  need  to 
deal  further  with  them  here,  beyond  saying  that  in  my  opinion  the 
pass  received  by  the  master  and  agent  of  this  ship  was  an  effective 
pass  of  safe  conduct  from  the  responsible  port  authority  at  Port 
Said,  and  would  have  been  ample  protection  to  the  vessel  if  she  had 
proceeded  to  the  port  named  on  the  pass — namely,  Beyrout. 

We  now  come  to  the  question.  Was  the  master  and  agent  of 
this  vessel  informed  by  some  one  in  authority  at  Port  Said  that  it 
was  a  neutral  port,  and  that  if  the  vessel  remained  there  it  would 
be  free  from  capture?  And,  if  so,  did  this  information  induce  this 
vessel  to  remain  at  Port  Said?  It  is  somewhat  difficult,  from  the 
evidence  of  Captain  Trelawny,  to  understand  exactly  what 
information  he  did  give  the  master  and  agent  of  this  vessel.  But 
the  following  facts  are  clear : 

From  August  6  to  August  14  the  Pindos  was  free  to  leave  on 
obtaining  a  pass  of  free  conduct  from  Captain  Trelawny.    Captain 
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Trelawny  states  that  on  August  5  he  "  offered  them  safe  conducts, 
and  told  them  they  would  be  provided  with  passes.  This  was 
withdrawn  on  August  14.  On  August  13  notified  German  Consul 
that  Pindos  could  proceed.  Arrangements  made  to  come  to  this 
office  at  -i  p.m.  for  pass.  On  August  14  warned  Pindos's  master 
to  prepare  to  leave  the  port  before  sunset."  The  offer  of  a  pass 
was  withdrawn  on  August  14,  but  a  pass  was  again  offered  on 
August  22,  and  on  that  date  was  actually  given  to  the  Pindos, 
signed  and  stamped  by  Captain  Trelawny,  who  also  made 
arrangements  with  the  French  Consul  to  viser  on  application. 
This  pass  was  valid  up  to  August  29. 

Therefore,  it  is  clear  that  from  August  5  to  August  14,  and 
from  August  22  to  August  29,  this  vessel  was  free  to  leave  the 
port  with  a  safe  conduct  to  Beyrout  visM  by  the  French  Consul. 
With  regard  to  the  information  that  Captain  Trelawny  gave  as  to 
the  neutrality  of  the  port,  the  evidence  is  not  so  clear. 

He  states :  "  I  cannot  say  that  '  neutrality  '  was  used ;  the  word 
'  neutrality '  was  in  the  air  and  I  may  have  used  it.  My  impression 
at  the  time  was  that  Port  Said  was  a  neutral  port." 

Although  in  these  statements  of  Captain  Trelawny  there  is  no 
evidence  that  he  directly  or  officially  stated  that  the  port  was 
neutral,  nevertheless  his  mind  appears  to  have  been  so  imbued 
with  the  idea  of  neutrality  of  the  port  that  one  cannot  abstain 
from  thinking  that  in  all  probability  he  must,  in  his  communica- 
tions with  the  master  and  agent,  have  left  that  impression  on  their 
minds. 

Was  this  the  cause  of  the  master  and  agent  deciding  to  remain 
in  Port  Said?  Did  they  rely  on  any  intimation  from  Captain 
Trelawny  that  if  they  did  so  they  would  be  free  from  capture? 

The  only  means  we  have  of  arriving  at  the  intentions  of  the 
various  masters  of  German  vessels  is  by  consulting  the  entries  in 
their  official  logs,  written  day  by  day,  and  the  sworn  affidavit  of 
the  masters.  It  appears  also  from  the  evidence  that  the  masters 
of  the  German  vessels  were  accustomed,  during  the  first  weeks 
of  the  war,  to  assemble  daily  at  the  German  Consulate  at  Port 
Said,  and  there  discuss  their  circumstances  and  positions.  There- 
fore, by  consulting  the  various  logs,  one  is  able  to  arrive  at  some 
idea  of  their  general  views  and  intentions. 

The  log  of  the  Pindos  does  not  give  much  information  beyond 
the  fact  that  the  ship  was  engaged  in  unloading  cargo  between 
August  1  and  August  14,  and  shewed  no  intention  of  leaving  the 
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port.  The  log  of  the  s.s.  Rostock,  a  ship  in  the  same  circum- 
stances as  the  Pindos,  contains  the  entry  on  August  1,  the 
day  of  her  arrival  at  Port  Said,  "  In  order  to  protect  ship 
and  cargo  from  attacks  of  the  enemy,  shall  remain  until 
further  notice  in  Port  Said  as  the  harbour  is  neutral."  On 
August  5,  in  the  log  of  the  s.s.  Lutzow,  it  is  stated  that  the 
master  had  "  received  notice  from  Consulate  (German)  that  the 
ship  vi^as  not  to  return  to  Germany  until  further  notice."  On 
August  2,  in  the  Rabenfels's  log,  is  the  entry,  "  As  there  is  danger 
of  war  am  kept  fast  in  harbour."  And  in  the  affidavit  of  the  master 
of  the  s.s.  Helgoland  is  the  passage,  "  The  safe  conduct  offered 
me  was,  I  realised,  no  real  protection  from  capture,  and  moreover 
constituted  in  itself  as  signed  by  the  captain  of  the  port  no  sufficient 
authority  to  permit  of  my  proceeding  out  of  the  harbour." 

It  also  appears  that  the  masters  of  all  these  ships,  as  soon  as 
they  got  news  of  the  mobilisation  of  German  troops,  which  in 
some  cases  was  before  August  4,  sent  all  the  men  of  their  crews 
who  were  of  military  age  back  to  Germany,  and,  consequently, 
were  more  or  less  without  crews. 

I  am  of  opinion  that,  although  there  certainly  does  seem  to  have 
been  a  general  impression  on  August  14  that  the  port  had  been 
declared  neutral  on  that  date,  nevertheless,  long  before  this,  the 
ship  in  question  and  the  other  German  ships  in  port,  had  made  up 
their  minds  to  take  refuge  in  Port  Said,  and  I  am  of  opinion  that 
nothing  that  may  have  been  said  or  suggested  by  Captain  Trelawny 
as  to  the  neutrality  of  the  port  in  any  way  affected  their  minds  on 
this  point.  It  appears  that,  doubting  the  effectiveness  of  the  safe 
conducts  offered  them,  they  preferred  to  run  any  risks  there  might 
be  in  remaining  in  port  rather  than  trust  to  the  safe  conducts. 

We  have  already  found  that  Port  Said  is  not  a  neutral  port,  and 
that  under  the  Suez  Convention  the  ships  of  belligerents  have  no 
right  to  make  it  a  port  of  refuge. 

I  therefore  agree  with  the  judgment  of  the  President  of  this 
Court  that  this  ship  has  been  properly  seized  as  good  and  lawful 
prize,  and  concur  in  the  order  made  by  him.' 

(1)  See  note,  ante,  p.  122. 
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[in  H.B.M.  prize  court  for  EGYPT.] 

{SHting  at  Alexandria.) 
Cator,  p.,  and  Grain,  J.     Feb.  19,  1915. 

THE  EMIL. 

Enemy  Ship — British  Mortgagees — Validity  of  Claim — Right 
to  Appear  and  Argue  against  Condemnation  of  Vessel. 

British  mortgagees  of  an  enemy  vessel  cannot  have  their 
charge  enforced  by  the  Prize  Court,  but  where  the  owners  do  not 
appear  the  mortgagees  may  be  heard  in  the  Prize  Court  to  argue 
against  the  condemnation  of  the  vessel. 

Claim  for  condemnation  of  siiip  as  prize. 

The  German  steamship  Emil,  2,991  tons  gross,  which  at  the 
outbreak  of  war  between  Great  Britain  and  Germany  was  in  the 
port  of  Alexandria,  was  offered  a  safe  conduct  to  a  neutral  port, 
but  did  not  avail  herself  of  it,  and  she  was  seized  as  prize. 

The  owners  did  not  appear,  but  an  appearance  was  entered 
on  behalf  of  a  British  firm  as  mortgagees  of  the  Emil,  and  it  was 
contended  that  their  charge  should  be  secured  to  them,  and,  if 
that  plea  failed,  that  they  should  be  allowed  to  argue  against 
the  condemnation  of  the  vessel. 

Arthur  Preston  (H.M.  Procurator-General),  for  the  Grown. 
G.  A.  W.  Booth,  for  the  claimants. 

The  judgment  of  the  Gourt  was  delivered  by 

Gator,  P. — The  claimant  in  this  case  is  the  mortgagee  of  the 
Emil,  a  German  ship,  which  at  the  outbreak  of  hostilities  lay  in 
Alexandria  Harbour.  She  was  offered  a  safe  conduct  to  a 
neutral  port,  but  declined  to  avail  herself  of  it,  and  her  case 
cannot  be  distinguished  from  that  of  The  Achaia  (ante,  p.  242), 
which  we  condemned  last  week.  The  mortgagee  asks  that  his 
interest  may  be  secured  to  him,  or,  if  that  plea  fails,  that  he 
may  be  allowed  to  be  heard  against  the  condemnation  of  the 
ship.  We  have  great  sympathy  with  British  subjects  holding 
bona  fide  mortgages,  but  it  is  now  settled  beyond  the  reach  of 
argument  that  no  person  holding  a  mortgage,  bottomry  bond, 
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or  any  other  charge  can  set  up  any  separate  interest  from  his 
mortgagor  so  as  to  defeat  the  claim  of  the  Crown  to  condemna- 
tion. The  general  law  has  been  reviewed  at  length  by  the  Court 
of  Admiralty  in  England  in  the  recent  case  of  The  Marie  Glaeser 
(ante,  p.  38;  [1914]  P.  218),  and  the  President  left  no  more  to 
be  said  on  the  subject.  The  fact  that  the  mortgagee  of  the 
Marie  Glaeser  was  a  Dutch  company,  whereas  that  of  the  Emil 
is  a  British  firm,  makes  no  difference.  The  rule  rests  on  a  solid 
foundation.  'Without  it  the  Crown  could  scarcely  hope  to 
procure  condemnation  of  any  prize,  for,  were  it  otherwise,  on 
the  faintest  whisper  of  hostilities  shipowners  would  hasten  to 
mortgage  their  property  to  subjects  of  neutral  Powers.  The 
reason  is  admirably  stated  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  The  Hampton  [1866]  (5  Wall.  372),  which 
is  quoted  in  The  Marie  Glaeser  {ante,  p.  38;  [1914]  P.  218). 
It  is  a  good  and  sufficient  ground,  and  we  are  not  prepared  to 
admit  that  any  other  exists,  for  the  determination  of  foreign  law 
should  not  present  more  difficulty  to  a  Prize  Court  than  to  any 
other  English  Court,  and  it  may  very  well  be  that  under  modern 
conditions  a  Prize  Court  may  be  forced  to  consider  the  validity 
of  foreign  charges.  What,  for  instance,  is  to  prevent  a  British 
mortgagee  of  a  ship  detained  under  the  provisions  of  the  Hague 
Convention  from  asking  the  Court  to  sell  the  ship  and  satisfy 
his  claim  out  of  the  proceeds? 

It  has  been  suggested  that  this  Court  might  exercise  what  is 
called  the  bounty  of  the  Crown  in  favour  of  these  British  mort- 
gagees, but  that  is. impossible.  The  Crown  has  always  listened 
favourably  to  the  complaints  of  British  subjects  who  suffer 
hardship  by  reason  of  the  strict  enforcement  of  the  rule,  and  it 
would  seem  that  Lord  Stowell  sometimes  himself  exercised  the 
Crown's  bounty  as  Judge  of  the  Prize  Court,  and  ascertained 
the  sum  to  be  paid  by  enquiry  in  chambers — The  Belvidere 
[1813]  (1  Dods.  183;  2  Eng.  P.C.  183).  But  this  practice  has 
not  been  continued,  and  I  think  it  must  be  admitted  that  if  such 
jurisdiction  ever  existed  it  has  fallen  into  desuetude  and  cannot 
be  revived  without  legislative  authority.  The  Government  has 
recently  created  an  informal  Court  to  deal  with  such  claims, 
and  to  that  tribunal  the  mortgagees  of  the  Emil  can  apply. 

Another  point  raised  by  counsel  for  the  claimants  relates  to  the 
locus  standi  of  the  mortgagee  in  regard  to  the  question  of  capture. 
Has  he  a  right  to  say  that  the  capture  was  bad  ^\'hen  the  mortgagor 
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does  not  appear?  I  think  upon  general  principles  of  equity  that 
in  such  a  case  the  mortgagee  has  a  sufficient  interest  in  the 
subject-matter  to  justify  his  appearance.  It  might  very  well 
happen  that  the  value  of  the  charge  exceeded  that  of  the  security, 
and  that  the  mortgagor  might  be  indifferent  whether  the  ship 
were  confiscated  or  detained,  whereas  the  mortgagee  would 
have  every  interest  in  obtaining  an  order  for  detention  with  a 
view  perhaps  to  a  sale  and  deposit  of  the  proceeds  in  Court  as 
security  for  his  charge.  We  allow  the  claimant's  appearance 
and  right  to  appeal  against  the  condemnation  of  the  ship.' 

(1)  See  note,  ante,  p.  122. 


[in   H.B.M.   prize   court   for  EGYPT.] 

{Sitting  at  Alexandria.) 
Grain,  J.     March  17,  1915. 

THE  MARIA. 

Enemy  Ship — Seizure  in  Port — Small  Coasting  Vessel 
Engaged  in  Local  Trade — VesseU  Exempted  from  Capture — 
Hague  Conference,  1907,  Conventions  VI.  and  XI.  (art.  3) — 
Failure  of  Turkey  to  Ratify. 

There  is  no  customary  rule  of  International  Law,  apart  from 
Convention,  protecting  from  capture  small  coasting  vessels 
engaged  in  general  local  trade.  The  customary  immunity  from 
capture  applies  only  to  fishing  vessels. 

Claim  for  condemnation  of  the  Turkish  sailing  ship  Maria,  a 
vessel  of  twenty-seven  tons  engaged  in  general  coasting  trade, 
which  was  seized  at  Alexandria  shortly  after  the  outbreak  of  war 
between  Great  Britain  and  Turkey  on  November  5,  1914. 

Arthur  Preston  (H.M.  Procurator-General),  for  the  Crown. — 
There  should  be  an  order  of  confiscation-,  as  the  Maria  was  an 
enemy  ship  lawfully  captured  as  prize  of  war.  The  Hague 
Convention  of  1907  has  not  been  ratified  by  Turkey,  and  the  owner 
has  no  defence  under  any  of  its  provisions. 
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A.  Alexander,  for  the  master  and  owner. — It  is  admitted  that 
the  Hague  Convention  does  not  apply,  but  the  rule  embodied  in 
article  3  of  Convention  No.  XL,  which  lays  down  that  "vessels 
employed  exclusively  in  coast  fisheries  or  small  boats  employed  in 
local  trade  are  exempt  from  capture,"  had  already  become  a 
practice  and  rule  of  law  before  the  Convention  was  signed — see 
The  Berlin  (ante,  p.  29;  [1914]  P.  265)  and  The  Paquete 
Habana;  The  Lola  [1900]  (175  U.S.  677;  189  U.S.  453; 
Scott's  Cases  on  International  Law,  p.  19).  Although  in  both 
cases  the  vessel  in  question  was  a  fishing  boat,  nevertheless  the 
same  principle  applies  to  small  vessels  engaged  in  coasting  trade, 
and  there  should  be  an  order  for  detention  and  restoration  after 
the  war. 

Grain,  J. — I  am  of  opinion  that  counsel  who  appears  on  behalf 
of  the  master  and  owner  of  this  vessel,  the  sailing  ship  Maria, 
has  not  been  able  to  shew  any  cause  why  she  should  not  be 
condemned.  He  admits  that  she  does  not  come  under  Conven- 
tion VL  or  XL  of  the  Hague  Conference,  1907,  as  although  Turkey 
was  a  party  to  that  Conference,  and  the  Conventions  were  signed 
by  her  diplomatic  representative,  they  were  never  ratified  by  the 
Sultan  of  Turkey.  But  he  submits  that  she  comes  under  an 
established  rule  of  law  that  small  coasting  vessels  are  exempt 
from  capture  and  confiscation,  and  he  quotes  the  judgment  of 
Sir  Samuel  Evans  in  The  Berlin  (ante,  p.  29;  [1914]  P.  265), 
in  which  he  states  his  opinion  "  that  it  has  become  a  sufficiently 
settled  doctrine  and  practice  of  the  Law  of  Nations  that  fishing 
vessels  plying  their  industry  near  or  about  the  coast  .  .  .  are  not 
properly  subjects  of  capture  in  war  so  long  as  they  confine 
themselves  to  the  peaceful  work  which  the  industry  properly 
involves." 

I  am  of  opinion  that  this  dictum  applies  merely  to  small  fishing 
boats  belonging  to  men  who  are  earning  their  livelihood  and 
supplying  the  food  of  the  small  communities  on  the  coasts.  The 
vessel  now  before  me  is  a  general  trading  vessel  of  27  tons, 
carrying  on  the  general  trade  of  the  country,  and,  as  the  Hague 
Conventions  do  not  apply,  is  liable  to  capture  and  confiscation. 
This  ship  is  therefore  an  enemy  ship  lawfully  captured,  and  the 
order  of  the  Court  is  that  she  be  confiscated  and  sold.' 

(1)  See  note,  ante,  p.  122. 
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[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     March   1,   8,   1915. 

THE  ANTARES. 

Neutral  Cargo  —  Contraband  —  Requisition  on  Behalf  of 
Crown — Prize  Court  Rules,  1914,  Order  I.  rule  2 — Order  XXIX. 
rules  1  and  3 — Particulars  and  Pleadings — Onus  of  Proof. 

After  the  outbreak  of  war,  certain  copper,  shipped  by  an 
American  company  on  a  Norwegian  vessel  and  consigned  to 
Sweden,  was  bought  afloat  by  a  Swedish  firm.  The  contract  of 
sale  guaranteed  that  the  copper  was  for  consumption  in  Norway 
and/or  Sweden.  After  the  vessel  sailed,  but  before  she  reached 
her  destination,  copper,  which  had  been  on  the  conditional  con- 
traband list,  was  placed  by  Great  Britain  on  the  list  of  goods 
absolutely  contraband.  The  vessel  was  stopped  at  sea  and  taken 
into  a  British  port,  and  a  writ  in  prize  was  issued  by  which  it 
was  claimed  that  the  copper  belonged  to  enemies  of  the  Crown, 
or,  alternatively,  was  contraband,  and  was  liable  to  confiscation. 

Before  the  suit  for  condemnation  had  been  heard,  an  order 
ex  parte  was  made  by  the  Registrar,  on  the  application  of  the 
Crown,  for  the  release  of  the  copper  to  the  Lords  of  the 
Admiralty.  The  order  purported  to  be  made  under  Order  XXIX. ^ 
of  the  Prize  Court  Rules,  1914,  rule  1  of  which  provided 
that  if  it  were  made  to  appear  to  the  Judge  that  the 
Lords  of  the  Admiralty  desired  to  requisition  a  ship  not 
yet  finally  condemned,  and  there  was  no  reason  to  believe 
that  the  ship,  was  entitled  to  be  released,'  he  should  order 
that  the  ship  should  be  appraised,  and  that  upon  payment 
into  Court  on  behalf  of  the  Crown  of  her  appraised  value 
she  should  be  released  and  delivered  to  the  Lords  of  the 
Admiralty.  "  Provided  that  no  order  shall  be  made  by  the  Judge 
under  this  rule  in  respect  of  a  ship  which  he  considers  there  is 
good  reason  to  believe  to  be  neutral  property."  Rule  3  pro- 
vided that  if  the  ship  was  required  forthwith  she  could  be  released 
without  appraisement. 


(1)  By  an  Order  in   Council  of  April  29,   1915,   this  Order  was 
revoked  and  a  new  Order  substituted — vide  The  Zamoba  (post,  p.  309). 
p.C.c.  17 
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By  Order  I.  rule  2  it  is  provided  that,  unless  the  contrary 
intention  appears,  the  provisions  of  the  rules  relative  to  ships 
shall  extend  and  apply,  mutatis  mutandis,  to  goods. 

On  a  motion  to  discharge  the  order  of  the  Registrar, — Held, 
that  Order  XXIX.  applied  to  goods;  that  rule  3  was  subject  to 
the  provisions  of  rule  1 ;  and  that  there  was  sufficient  doubt 
whether  the  goods  were  entitled  to  be  released  to  satisfy  the 
provision  in  the  first  part  of  rule  1 ;  but,  there  being  good  reason 
to  believe  the  goods  to  be  neutral  property,  that  the  order  must 
be  discharged. 

Pleadings  or  particulars  of  the  grounds  on  which  the  Crown 
alleges  that  property  seized  as  prize  is  confiscable  will  not  be 
allowed  except  in  extremely  special  circumstances.  The  onus 
is  on  claimants  whose  property  has  been  seized  as  prize  to  file 
their  claim  and  prove  that  the  property  is  not  confiscable. 

Motion  to  discharge  an  order  of  the  Registrar. 

On  October  21,  1914,  the  United  Metals  Selling  Co. 
shipped  150  tons  of  copper  on  the  Norwegian  steamship 
Antares,  then  lying  at  New  York,  for  delivery  at  Gothenburg, 
Sweden.  The  Antares  sailed  on  October  24,  and  whilst 
she  was  at  sea  the  copper  was  bought  by  the  Aktiebolaget 
Svenska  Metallwerken,  of  Sweden  (hereinafter  called  the 
Svenska  company).  The  contract  of  sale  guaranteed  that 
the  copper  was  for  consumption  in  Norway  and/or 
Sweden.  At  the  time  the  Antares  sailed,  copper,  by  an 
Order  in  Council  of  September  21,  1914,  had  been  put  on  the 
list  of  goods  declared  by  Great  Britain  to  be  conditionally  con- 
traband; but  by  a  subsequent  Order  in  Council  of  October  29 
it  was  put  on  the  list  of  goods  absolutely  contraband.  On 
November  7  the  Antares  was  encountered  in  the  Atlantic  by 
a  British  warship,  and  was  taken  into  Liverpool;  and  a  writ 
in  prize  was  issued,  by  which  the  Crown  claimed  that  the 
copper  belonged  to  enemies  of  the  Crown,  or,  alternatively, 
was  contraband,  and  as  such,  or  otherwise,  was  liable  to 
confiscation. 

On  December  18  an  application  ex  parte  was  made  to  the 
Registrar  for  an  order  under  Order  XXIX.  of  the  Prize  Court 
Rules,  1914,  instructing  the  Marshal  forthwith  to  release  the 
copper  to  the  Lords  of  the  Admiralty,  who  desired  to 
requisition  it. 
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Order  XXIX.  rule  1  provided  that  "If  in  a  cause  for  the 
condemnation  of  a  ship  in  respect  of  which  no  final  decree  has 
been  made,  it  is  made  to  appear  to  the  Judge  on  behalf  of  the 
Crown  that  the  Lords  of  the  Admiralty  desire  to  requisition  the 
ship  and  that  there  is  no  reason  to  believe  that  the  ship  is 
entitled  to  be  released,  he  shall  order  that  the  ship  shall  be 
appraised,  and  that  upon  payment  into  Court  on  behalf  of  the 
Crown  of  the  appraised  value  of  the  ship,  the  s£\id  ship  shall 
forthwith  be  released  and  delivered  to  the  Lords  of  the 
Admiralty.  Provided  that  no  order  shall  be  made  by  the  Judge 
under  this  rule  in  respect  of  a  ship  which  he  considers  there  is 
good  reason  to  believe  to  be  neutral  property." 

Rule  3  provided  that  "  Where  in  any  case  of  requisition  under 
this  Order  it  is  made  to  appear  to  the  Judge  on'  behalf  of  the 
Crown  that  the  ship  is  required  for  the  service  of  His  Majesty 
forthwith,  the  Judge  may  order  the  same  to  be  forthwith  released 
and  delivered  to  the  Lords  of  the  Admiralty  without  appraise- 
ment." 

By  Order  I.  rule  2 :  "  Unless  the  contrary  intention  appears, 
the  provisions  of  these  Rules  relative  to  ships  shall  extend  and 
apply,  mutatis  mutandis,  to  goods.  .  .  ." 

The  Registrar  made  an  order  under  rule  3  that  the  copper 
should  be  forthwith  released  to  the  Admiralty.  Four  days 
afterwards,  on  December  22,  the  Svenska  company  entered  an 
appearance,  but  did  not  ascertain  that  the  requisitioning  order 
had  been  made  until  February,  vvhen  the  present  steps  were  taken 
to  set  aside  the  order. 

Leslie  Scott,  K.C.,  and  R.  H.  Balloch,  for  the  Svenska 
company. — Neutral  goods  cannot  be  requisitioned  under 
Order  XXIX.  "  Ship  "  in  the  proviso  to  rule  1  includes  goods, 
and,  as  there  was  good  reason  for  believing  the  copper  to  be 
neutral  property,  it  could  not  be  requisitioned.  Even  assuming 
that  the  proviso  only  applies  to  ships  and  ^hat  there  is  power 
to  requisition  neutral  goods,  the  Crown  must  prove  to  the  satis- 
faction of  the  Court,  according  to  the  first  part  of  rule  1,  that 
there  is  no  reason  to  believe  that  the  property  is  entitled  to  be 
released.  This  copper,  being  neutral  property  bound  to  a 
neutral  country  on  a  neutral  vessel,  could  not  be  condemned 
unless  on  a  venture  which  had  an  ultimate  enemy  destination 
under  the  doctrine  of  continuous  transport. 
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It  cannot  be  suggested  that  the  copper  was  intended  for  export 
from  Sweden  to  Germany,  for  it  is  urgently  required  for  works 
in  Sweden ;  and,  apart  from  that,  both  Sweden  and  Norway  have 
prohibited  the  exportation  of  copper.  Therefore,  even  if  neutral 
goods  can  be  requisitioned,  the  condition  in  the  first  part  of  rule  1 
has  not  been  fulfilled,  for  there  was  no  evidence  before  the 
Registrar  on  which  he  could  hold  that  there  was  no  reason  to 
believe  the  goods  were  entitled  to  be  released. 

D.  Stephens,  for  the  time  charterers,  took  no  part  in  the 
arguments. 

The  Attorney-General  (Sir  John  Simon,  K.C.)  and  G.  W. 
Ricketis,  for  the  Procurator-General. — The  right  of  the  Grown 
to  requisition  neutral  property  depends  on  the  following  proposi- 
tions : 

(1)  A  belligerent  State  has  a  right,  according  to  international 
law,  to  appropriate,  for  urgent  purposes  of  national  offence  or 
defence,  the  property  of  neutrals,  provided  it  is  not  within  neutral 
jurisdiction,  subject  to  adequate  compensation;  and  even  if  the 
right  of  appropriation  is  limited  to  neutral  property  within  the 
belligerent  State,  that  condition  is  satisfied  in  the  present 
instance. 

(2)  A  subject  of  another  State  cannot  complain  in  a 
British  Court  of  the  seizure  of  his  property  when  the  seizure 
is  avowed  by  the  British  Government  as  an  act  of  State;  the 
remedy  would  be  diplomatic. 

(3)  The  foregoing  propositions  apply  to  property  whether  in 
the  custody  of  the  Prize  Court  or  not;  but  when  property  has 
been  seized  as  prize  it  is  proper  that  the  Prize  Court  should 
be  notified,  and  should  be  asked  to  make  the  requisitioning 
order. 

With  regard  to  the  words  of  Order  XXIX.,  there  was  no 
reason  to  believe  that  the  goods  were  entitled  to  be  released, 
and  the  provisions  of  rule  1  were  satisfied.  Copper  was 
absolute  contraband;  there  was  no  prohibition  against  the 
exportation  of  copper  from  Sweden  at  the  time  the  Registrar 
made  his  order;  and,  further,  when  issued,  the  prohibition  was 
limited  to  copper  in  the  condition  in  which  it  entered  the  country 
—if  converted  into  copper  utensils  it  could  be  freely  exported 
from  Sweden  into  Germany. 

The  copper  may  or  may  not  be  contraband— that  has  to  be 
decided  hereafter— but   the    Registrar's   belief  that   it   was   not 
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entitled  to  be  released  is  justified  by  the  facts  disclosed  in  the 
documents  before  him. 

As  regards  the  second  proviso  in  rule  1,  that  "no  order  shall 
be  made  in  respect  of  a  ship  which  the  Judge  considers  there 
is  good  reason  to  believe  to  be  neutral,"  it  is  submitted  that  it  is 
limited  to  ships,  and  is  not  intended  to  apply  to  goods;  and  in 
cases  where  "  the  contrary  intention  appears  "  the  provisions  of 
the  Prize  Court  Rules  relative  to  ships  do  not  extend  to  goods — 
for  example,  Order  II.  rule  23. 

The  naval  and  military  authorities  have  full  power  under  the 
Defence  of  the  Realm  Act,  1914,  to  take  possession  of  warlike 
stores,^  and  it  cannot  be  disputed  that  the  Crown  has  both  the 
right  and  the  duty  to  take  all  necessary  steps  for  the  defence 
of  the  country. 

[Arguments  were  also  addressed  to  the  Court  by  the 
Attorney-General  and  Mr.  Scott  on  the  right  of  angary;  but  as 
the  judgment  turned  solely  on  the  provisions  of  Order  XXIX.,  and 
no  decision  was  given  on  the  larger  questions  raised,  these 
arguments  are  omitted.] 

Leslie  Scott,  K.C.,  replied. 

Sir  Samuel  Evans  (The  President). — This  motion  is  made  on 
behalf  of  a  Swedish  limited  company,  which  we  will  call,  for 
brevity's  sake,  the  Svenska  Company,  to  set  aside  an  order  which 
was  made  by  the  Registrar  in  these  prize  proceedings  on 
December  18  last,  in  respect  of  150  tons  of  copper,  part  of  the 
cargo  laden  on  board  the  steamship  Antares. 

The  Antares  is  a  Norwegian  vessel.  The  copper  is  claimed  as 
being  at  all  material  times  the  property  of  the  Swedish  company. 
The  ship  sailed  from  New  York  on  October  21,  1914,  and  at 
that  time  the  copper  was  consigned  by  the  shippers,  the  United 
Metals  Selling  Co.,  to  C.  S-  Henry  &  Co.,  Lim.,  as  consignees, 
to  be  delivered  at  the  port  of  Gothenburg  in  Sweden.  On 
October  26,  while  the  ship  was  still  at  sea,  Messrs.  C.  H.  Henry 
&  Co.,  Lim.,  who  are  the  agents  in  this  country  of  the  shippers 
(who,  as  I  am  informed,  are  an  American  company),  sold  the 
150  tons  in  question  to  the  Swedish  company,  and  the  letters 
have  been  produced  relating  to  that  contract,  and  relating  to  the 
payment  for  the  150  tons.    On  September  21  copper  was  declared 

(2)  See  regulation  2  of  the  Defence  of  the  Realm  (Consolidation) 
Regulations,  1914,  authorised  by  Order  in  Council  of  November  28,  1914. 
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by  this  country  to  be  conditional  contraband,  and  on  October  29 
it  was  declared  to  be  absolute  contraband. 

The  seizure  took  place  at  sea  on  November  7,  and  the 
ship  arrived  in  Liverpool,  with  the  cargo  on  board,  on 
November  14. 

Now  what  I  have  to  decide  is  whether  the  Registrar  was 
right  in  making  the  order  of  December  18,  which  is  now  com- 
plained of  by  the  Swedish  company.  At  that  time  the  Swedish 
company  had  not  entered  an  appearance.  The  time  for  entering 
appearance  had  not  expired  then,  and  they  did,  in  fact,  enter  an 
appearance  on  the  last  day — on  December  22.  I  think  myself 
that  they  ought  to  have  made  enquiries  at  the  time  as  to  whether 
anything  had  been  done  with  the  copper  in  the  meantime, 
because  it  is  quite  clear  that  an  application  might  have  been 
made  under  Order  XXIX.  before  they  entered  an  appearance. 
However,  they  did  not  do  so,  and  it  was  not  until  some  date 
in  February,  1915,  that  they  ascertained  that  an  order  had  been 
made ;  and  I  accept  the  statement  of  counsel  on  their  behalf,  that, 
as  soon  as  possible  after  ascertaining  that  an  order  had  been 
made,  they  took  these  steps  to  set  it  aside. 

I  want  it  to  be  perfectly  clearly  understood  that  to-day  I  am 
only  construing,  in  the  light  of  the  facts  in  this  case.  Order  XXIX. 
of  the  Prize  Court  Rules.  I  am  not  deciding  anything  with 
reference  to  the  question  of  contraband,  or  with  reference  to 
any  other  question  which  will  come  up  for  decision  when 
the  prize  proceedings  come  to  be  heard.  Then  the  merits  will 
have  to  be  fully  gone  into  and  a  decision  given.  Nor  am  I 
deciding  anything  to-day  about  the  alleged  right  of  the  Crown, 
in  certain  circumstances,  to  seize  property  like  this  if  it  should 
be  necessary  either  for  offence  or  defence  of  the  realm.  Those 
are  matters  which  have  been  touched  upon  by  counsel  to-day,  but, 
as  I  intimated  in  the  course  of  the  argument,  I  do  not  propose 
to  express  any  opinion  upon  them.  It  is  enough  for  me  to  give 
my  view  whether  or  not  the  order  of  the  Registrar  is  a  valid 
order,  having  regard  to  the  provisions  of  Order  XXIX. 

Now  there  are  two  parts  of  Order  XXIX.  which  have  to  be 
looked  at  in  connection  with  this  matter.  The  first  is  the 
provision  in  rule  1  of  the  Order  as  to  there  being  no  reason 
to  believe  that  the  ship  is  entitled  to  be  released;  and  the  next 
is  the  proviso  to  rule  1  which  has  so  often  been  referred  to, 
"  Provided  that  no  Order  shall  be  made  by  the  Judge  under  this 
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rule  in  respect  of  a  ship  which  he  considers  there  is  good  reason 
to  believe  to  be  neutral  property." 

This  requisition  was  made  by  the  Lords  of  thp  Admiralty,  and 
a  release  was  ordered  under  rule  3  of  Order  XXIX.,  which 
provides  as  follows :  "  Where  in  any  case  of  requisition  under 
this  Order  it  is  made  to  appear  to  the  Judge  on  motion  on  behalf 
of  the  Crown  that  the  ship  is  required  for  the  service  of  His 
Majesty  forthwith,  the  Judge  may  order  the  same  to  be  forthwith 
released  and  delivered  to  the  Lords  of  the  Admiralty  without 
appraisement."  It  was  admitted,  and  in  my  view  quite  properly 
admitted,  by  the  Attorney-General,  that  the  provisions  as  to 
requisition  generally,  to  be  found  in  rule  1,  are  applicable  to  the 
particular  kind  of  requisition  which  is  comprised  within  rule  3. 
I  threw  out  a  suggestion  to  the  contrary  in  the  course  of  the 
argument,  but  I  do  not  think  that  that  suggestion  of  mine, 
upon  consideration,  was  well  founded,  and  I  agree  with  the 
submission  that  the  Attorney-General  has  made. 

The  question,  therefore,  is  whether  or  not,  when  the 
matter  came  before  the  Registrar  ex  parte — as  sometimes  these 
matters  must  come  by  reason  of  the  urgency  of  them — the 
provision  of  the  first  rule  is  satisfied.  Counsel  for  the  claimants 
says  that  it  cannot  be  argued  in  this  case  that  there  was  no 
reason  to  believe  that  the  ship  was  entitled  to  be  released.  The 
Registrar  cannot  possibly  go  into  all  the  facts  of  the  case  on  an 
application  of  this  kind,  and,  looking  at  the  case  fairly,  if  he 
thinks  there  is  a  substantial  doubt,  I  think  it  is  enough  to 
entitle  him  to  make  an  order  releasing  the  property  to  the 
Admiralty. 

I  repeat  what  I  said  in  the  course  of  the  argument :  I 
think  that  those  words  can  quite  fairly  be  read  in  another  form 
in  this  way — that  an  order  can  be  made  where  there  is  some 
reason  to  believe  that  the  ship  is  not  entitled  to  be  released. 

Now  in  this  case  I  have  used  the  word  "  ship  "  because  that 
is  the  word  that  occurs  in  the  Order;  but  we  are  dealing  here, 
of  course,  with  cargo,  and,  as  is  well  known,  there  is  a  provision 
in  rule  2  of  Order  I.  which  says  that,  "  Unless  the  contrary  inten- 
tion appears,  the  provisions  of  these  rules  relative  to  ships  shall 
extend  and  apply,  mutatis  mutandis,  to  goods  and  to  freight 
(if  any-)  due  or  to  grow  due;  and  for  such  purpose  the  term 
'  ship,'  when  used  in  these  rules,  shall  also  mean  '  goods '  and 
'freight.'  "    I  therefore  use  the  word  "  cargo  "  instead  of  "  ship  " 
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here,  and  I  say  that  there  was  no  such  total  absence  of  any 
reason  to  believe  that  the  cargo  was  entitled  to  be  released  when 
the  matter  came  before  the  Registrar,  and  I  think  there  was 
very  good  reason  for  the  Registrar  to  believe  that  the  cargo 
might  not  be  entitled  to  be  released,  sufficient,  in  my  judgment, 
to  entitle  him  to  make  the  order  if  the  first  paragraph  of  rule  1 
stood  by  itself. 

The  cargo  of  copper  at  this  time  was  absolute  contraband.  It 
was  going  to  Sweden,  to  which  country  at  that  time  a  quantity 
of  copper  was  being  shipped,  as  is  well  known;  and  it  is  quite 
open  for  argument  when  the  time  comes  that  this  copper, 
although  said  to  be  delivered  at  Gothenburg,  might  have  Germany 
as  its  destination,  and  as  the  destination  proper  to  be  regarded  in 
this  Court.  It  will  be  remembered  that  in  the  Note  sent  by  the 
Foreign  Secretary  to  the  United  States  of  America  at  the 
beginning  of  this  year,  reference  was  made  to  the  shipments  of 
copper  to  Scandinavian  and  other  countries.  Sweden  itself  is 
not  mentioned  separately  from  the  other  countries,  but  is  taken 
with  Norway,  Denmark,  and  Switzerland.  The  figures  given  by 
the  Foreign  Secretary,  taken  from  official  returns  for  the  export 
of  copper  from  the  United  States  for  Italy  for  the  months  during 
which  the  war  has  been  in  progress  up  to  the  end  of  the  first 
three  weeks  of  December,  are  as  follows :  1913,  15,202,000  lb. ; 
1914,  36,285,000  lb. 

"  Norway,  Sweden,  Denmark,  and  Switzerland  are  not  shewn 
separately  for  the  whole  period  in  the  United  States  returns, 
but  are  included  in  the  heading  '  Other  Europe '  (that  is  Europe 
other  than  the  United  Kingdom,  Russia,  France,  Belgium, 
Austria,  Holland,  and  Italy).  The  corresponding  figures  under 
this  heading  are  as  follows:  1913,  7,217,000  lb.;  1914, 
35,347,000  lb."    Nearly  five  times  the  quantity. 

Now  I  am  not  saying  for  a  moment  that  this  copper,  which 
was  going  to  Sweden  first,  was  intended  for  Germany  afterwards. 
I  am  only  considering  what  the  Registrar  had  before  him,  and 
what  he  himself,  quite  reasonably,  might  have  thought  of  the 
matter  when  the  application  was  made.  Of  course  I  say  nothing 
about  the  conduct  of  Sweden;  everybody  knows  that  it  is  a 
friendly  State  and  preserves  its  neutrality,  and  we  have  been 
informed,  in  the  course  of  these  proceedings,  that  on  December  5 
there  was  a  prohibition  by  Sweden  of  the  export  of  certain 
copper — which  would  include  copper  of  this  description — and 
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that  the  prohibition  was  strengthened  by  a  subsequent  one  on 
February  2,  1915.  But  the  temptation  to  make  lucre  amongst 
individuals  may  be  as  strong  in  Sweden  as  in  other  countries, 
and  I  say  that  the  Registrar  was  perfectly  right  in  coming  to  the 
conclusion  which  he  did  before  he  made  the  order,  that  there 
was  no  substantial  reason  for  investigating  the  question  as  to 
whether  or  not  this  cargo  was  entitled  to  be  released. 

Now  I  come  to  the  proviso.  About  this  there  is  more 
difficulty.  The  Crown  cannot,  I  think,  sustain  this  order  of  the 
Registrar's  unless  they  satisfy  me  that  the  contention  of  the 
Attorney-General  is  right  that  "  ship  "  in  the  proviso  means  ship 
alone,  and  does  not  include  cargo,  because  it  must  be  that  when 
the  question  came  before  the  Registrar  these  goods  were  admitted 
to  be  neutral  goods,  and  that  it  was  as  neutral  goods,  being 
contraband,  that  the  claim  was  made  by  the  Crown  that  they 
were  confiscable.  The  proviso  reads :  "  Provided  that  no  order 
shall  be  made  by  the  Judge  under  this  rule  in  respect  of  a  ship 
which  he  considers  there  is  good  reason  to  believe  to  be  neutral 
property."  It  was  common  ground  before  the  Registrar — and  is 
the  fact  now — that  this  cargo  of  copper  belonged  to  neutrals  at 
this  time,  and  in  that  sense  was  neutral  property.  The  question, 
of  course,  to  be  determined  in  the  prize  proceedings  is  whether, 
notwithstanding  its  being  property  belonging  to  neutrals,  it  is 
confiscable  \by  reason  of  its  offending  against  the  provisions 
which  this  country  has  made  with  regard  to  contraband. 

The  Attorney-General  has  failed  to  satisfy  me — and  I 
have  been  entirely  unable  to  satisfy  myself — that  the  word 
"  ship "  should  be  construed  differently  in  the  proviso  to  the 
word  "  ship  "  in  the  other  parts  of  the  rule.  "  Ship  "  includes 
cargo  under  the  first  part  of  the  rule — that  is  the  hypothesis  upon 
which  this  case  has  been  argued,  because,  if  it  does  not  include 
cargo,  then,  of  course,  there  was  no  foundation  for  making  this 
order  at  all.  The  term  "neutral,"  so  far  as  I  have  been  able  to 
find,  only  occurs  twice  in  the  Prize  Court  rules.  First  it  is  in 
Order  II.  rule  23,  and  the  second  time  it  occurs  is  in  this  proviso 
to  Order  XXIX.  rule  1. 

The  Attorney-General  referred  to  the  23rd  rule  of  Order  II. 
as  being  one  of  the  parts  of  these  rules  where  it  is  moderately 
clear  from  the  context  that  "  ship  "  was  not  intended  to  include 
cargo.  The  rule  is :  "  Where  a  writ  is  issued  in  respect  of  a 
ship  purporting  to  be  neutral,   notice  of  the  institution  of  the 
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cause  shall  be  sent  by  the  Registrar  to  the  Consular  OfTice  of  the 
State  to  which  the  ship  purports  to  belong."  It  may  very  well 
be — I  have  not  got  to  decide  that — that  in  that  rule  the  word 
"  ship  "  is  to  be  confined  to  the  vessel  itself,  and  does  not  include 
the  cargo.  In  various  other  parts  of  the  rules,  "  ship,"  no  doubt, 
is  used  in  that  sense;  for  instance,  they  mention  the  ship  prose- 
cuting her  voyage,  and  in  one  of  the  rules  may  be  found  various 
provisions  with  regard  to  the  ship  and  provisions  immediately 
following  with  regard  to  the  cargo  in  the  ship — as,  for  instance, 
in  Order  XXVII.  rule  3.  If  I  am  right  in  saying  that  the  same 
construction  is  to  be  placed  upon  the  word  "  ship "  in  the 
proviso  as  in  the  rest  of  the  rule — namely,  that  it  is  to  include 
cargo — then  the  proviso  clearly  says  that  no  requisition  is  to  be 
made  of  any  cargo  which  is  neutral  property. 

I  dare  say — and  I  have  no  doubt  myself,  having  given  as 
careful  attention  to  the  matter  as  I  can — that  it  was  the  intention 
of  those  who  framed  this  rule  to  make  it  impossible  before 
the  hearing  of  a  condemnation  suit  to  take  away  the  property 
of  the  neutral.  At  any  rate,  whether  that  is  the  intention  or  not, 
I  think  it  is  so  clearly  expressed  in  the  rule  that  I  cannot  come 
to  any  oihet  conclusion. 

By  decision  therefore  is  that,  this  being  neutral  property — 
being  treated  as  neutral  property  before  the  Registrar,  and  being 
in  fact  neutral  property,  as  we  know  it  to  be  now — the 
proviso  makes  it  impossible  for  the  Crown  to  requisition  this 
cargo  under  the  provisions  of  Order  XXIX.  And  I  repeat  what 
I  said  at  the  beginning,  that  I  am  only  dealing  with  this  matter 
under  Order  XXIX. ;  because,  whatever  other  rights  the 
Crown  may  have,  what  they  did  in  this  case  was  to  invoke  the 
help  of  Order  XXIX.  rule  3. 

The  order  of  the  Registrar,  therefore,  must  be  set  aside. 

Leslie  Scott,  K.C. — With  costs? 

Sir  Samuel  Evans  (The  President). — No  costs  against  the 
Crown,  I  think. 

Leslie  Scott,  K.C. — There  is  a  summons  adjourned  into 
Court,  which  was  taken  out  for  an  order  that  particulars  of  the 
Crown's  claim  should  be  given,  indicating  the  grounds  for 
suggesting  that  the  consignments  were  bound  to  a  contraband 
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destination,  and  there  is  an  application  for  a  petition.  All  the 
claimants  want  is  a  statement  of  the  grounds  upon  which  it  is 
alleged  that  the  Crown  is  entitled  to  a  decree  of  condemnation — 
nothing  else. 

Sir  Samuel  Evans  (The  President). — This  is  an  application 
by  people  against  whom  prize  proceedings  have  been  taken  as 
the  owners  of  the  cargo,  asking  that  proceedings  should  be  taken 
by  pleadings,  by  petition,  and  by  answer,  and  so  forth,  and  that 
particulars  of  various  matters  should  be  given  by  the  captors  or  by 
the  Crown.  It  has  been  pointed  out  over  and  over  again  that  the 
procedure  in  Prize  Courts  is — and  is  properly — very  different 
from  the  procedure  in  the  municipal  Courts.  I  am  not  going  to 
be  a  party,  except  in  extremely  special  cases — there  may  be 
some — to  the  introduction  of  pleadings,  summonses  for  par- 
ticulars, &c.,  into  these  Prize  Court  proceedings. 

It  is  the  theory  of  the  old  Prize  Courts,  and  I  think  it  is  a  very 
sound  one,  that  the  Crown  themselves  capture  or  seize  a  vessel, 
and  the  persons  whose  property  is  seized  must  come  here  in  the 
course  of  the  proceedings  prepared  to  give  grounds  why  their 
property  is  not  confiscable.  It  is  enough  for  the  Crown  to  say, 
"  We  regard  this  vessel  or  this  cargo  as  prize  and  we  seize  it  as 
prize,  and  we  issue  a  writ  against  you  in  which  we  tell  you  that 
we  are  going  to  ask  the  Court  for  its  condemnation."  There- 
upon the  other  parties  must  file  their  claim,  and  it  is  for  them  to 
shew  that  the  seizure  and  capture  by  the  Crown  were  not 
rightfully  made. 


Solicitors — Kearsey,  Hawes  &  Wilkinson,  for  claimants ;  Pritchard 
&  Sons,  for  time  charterers ;  Treasury  Solicitor,  for  Crown. 

[Beported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     March  16,  1915. 

THE  CLAN  GRANT. 

Cargo — Residence  in  Enemy  Country — Trade  Domicile  in 
Neutral  Country — Condemnation  of  Share  of  Partnership 
Property. 

The  property  of  an  enemy  subject  who  is  domiciled  in  an 
enemy  country,  but  has  a  house  of  trade  in  a  neutral  country, 
will  be  treated  as  enemy  property;  and  if  the  property  belongs 
to  a  partnership,  in  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  to  be  divided  proportionately  between  the 
partners,  and  the  share  attributable  to  the  partner  with  an  enemy 
domicil  will  be  condemned. 

Suit  for  the  condemnation  of  the  proceeds  of  sale  of 
381  packages  of  beeswax  ex  the  British  steamship  Clan  Grant, 
seized  at  Liverpool  on  September  23,  1914. 

The  goods  were  shipped  at  Port  Sudan  on  July  23  1914,  by 
Hehlen,  Ohm  &  Co.,  and  were  consigned  to  Hamburg  via 
Liverpool.  Hehlen,  Ohm  &  Co.  were  a  firm  of  merchants 
carrying  on  business  at  Khartoum.  The  firm  consisted  of  three 
partners,  all  German  subjects,  one  of  whom  resided  at  Khartoum 
and  the  other  two  at  Hamburg. 

A  claim  to  the  release  of  the  proceeds  of  sale  was  made  on 
behalf  of  each  of  the  partners — in  whom  the  property  in  the 
goods  admittedly  remained — on  the  ground  that  the  firm  had  a 
trade  domicile  in  Khartoum,  and  therefore  that  their  property 
had  a  neutral  character. 

A  claim  was  also  put  forward  by  the  National  Bank  of 
Egypt,  which  had  made  advances  on  the  security  of  the  bills  of 
lading. 

Maurice  Hill,  K.C.,  and  Stuart  Bevan,  for  the  Procurator- 
General. — Without  arguing  the  strict  legal  question,  the 
Procurator-General,  on  behalf  of  the  Crown,  is  willing  to  release 
such  share  of  the  proceeds  of  sale  as  belongs  to  the  partner  of 
Hehlen,  Ohm  &  Co.  resident  in  Khartoum ;  the  property  of  the 
two  other  partners  resident  in  Germany  is  confiscable— see  The 
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Harmony  [1800]  (2  C.  Rob.  322;  1  Eng.  P.C.  241),  The  Antonia 
Johanna  [1816]  (1  Wheaton,  159;  Scott's  Cases  on  International 
Law,  632),  and  The  San  Jos6  Indiano  [ISli.]  (2  Gall.  268; 
Scott's  Cases  on  International  Law,  614). 

As  regards  the  National  Bank  of  Egypt,  they  are  merely 
pledgees,  and  their  claim  is  covered  by  the  decision  in  The 
Odessa  {ante,  p.  163;  [1915]  P.  52). 

W.  Norman  Raeburn,  for  the  claimants,  Hehlen,  Ohm  &  Co. 
and  the  National  Bank  of  Egypt,  admitted  that  the  bank's  claim 
was  covered  by  the  decision  in  The  Odessa  (ante,  p.  163;  [1915] 
P.  52),  and  that  on  the  cases  which  had  been  cited  the  shares 
of  the  proceeds  claimed  by  the  partners  of  Hehlen,  Ohm  &  Co. 
resident  in  Germany  were  liable  to  condemnation,  but  asked  the 
Court  to  presume  that  one  third  share  of  the  proceeds 
belonged  to  the  partner  resident  in  Khartoum,  and  to  order 
its  release. 

Sir  Samuel  Evans  (The  PnEsmENi). — In  this  case  certain 
portions  of  cargo  which  were  seized  from  the  Clan  Grant,  a 
British  steamer,  have  been  sold  and  the  proceeds  paid  into 
Court. 

There  is  a  claim  in  respect  of  them  by  a  bank  carrying  on  its 
business  in  Egypt.  It  is  admitted  that  that  claim  is  covered 
by  the  decision  of  this  Court  in  the  case  of  The  Odessa 
(ante,  p.  163;  [1915]  P.  52),  and  the  bankers  do  not  claim  to 
be  more  than  pledgees  of  the  goods. 

With  regard  to  the  ownership  of  the  goods  there  are  three 
claims — one  by  a  Mr.  Johannes  Heinrich  Emile  Hehlen,  who 
resides  at  Khartoum,  and  the  two  others  by  his  partners  who 
reside  at  Hamburg,  and  are  German  subjects.  Mr.  Hehlen,  who 
resides  at  Khartoum,  is  also  a  German  subject.  There  is  no 
evidence  here  with  regard  to  their  shares  in  the  property,  and 
in  the  absence  of  evidence  it  must  be  taken  that  they  are  entitled 
proportionately,  and  that  therefore  each  is  entitled  to  one-third 
of  the  property  which  is  claimed. 

The  Crown,  acting  within  their  rights,  are  willing,  without 
raising  any  question  for  decision,  to  release  to  Mr.  Hehlen  of 
Khartoum,  one-third  of  the  proceeds  in  Court,  so  that  no  question 
arises  before  me  as  to  that  one-third.  The  captor  has  a  full 
right  to  release  any  property  he  wishes  to  release,  even  though 
it  was  properly  seized  at  the  outset. 
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With  regard  to  the  case  of  the  other  two-thirds  belonging  to 
these  two  German  subjects,  the  doctrine  is  quite  clear  that,  as 
they  have  their  domicile  in  Germany,  and  also  are  German 
subjects,  the  mere  fact  that  they  have  a  house  of  trade  in  a 
neutral  country  does  not  affect  them,  and  for  the  purposes  of 
to-day  I  regard  Khartoum  as  being  in  the  position  of  a  neutral 
country.  The  case  would  be  a  fortiori  against  them  if  it  were 
British  territory. 

Every  one  knows  that  if  a  person  carries  on  business  in 
the  enemy's  country  he  has  his  commercial  domicile  there;  but 
the  converse  of  the  rule  is  not  extended  to  the  case  of  a  person 
in  a  hostile  country  having  a  share  in  the  house  of  trade  in  a 
neutral  country.  The  position  is  dealt  with  by  Mr.  Wheaton, 
who  refers  to  the  authorities  which  have  been  cited  to-day  by 
counsel  for  the  Crown,  in  a  note  which  reads  as  follows  (p.  335 
Wheaton' s  International  Law  (8th  ed.  by  Dana,  1866) ) :  "  The 
converse  of  this  rule  of  the  British  Prize  Courts,  which  has  also 
been  adopted  by  those  of  America,  is  not  extended  to  the  case 
of  a  merchant  residing  in  a  hostile  country,  and  having  a  share 
in  a  house  of  trade  in  a  neutral  country.  Residence  in  a  neutral 
country  will  not  protect  his  share  in  a  house  established  in  the 
enemy's  country,  though  residence  in  the  enemy's  country  will 
condemn  his  share  in  a  house  established  in  a  neutral  country." 
Then  Mr.  Wheaton  criticises  that  in  this  way :  "  It  is  impossible 
not  to  see,  in  this  want  of  reciprocity,  strong  marks  of  the 
partiality  towards  the  interests  of  captors,  which  is  perhaps 
inseparable  from  a  prize  code  framed  by  judicial  legislation  in  a 
belligerent  country,  and  adapted  to  encourage  its  naval 
exertions."  He  of  course  does  not  say  that  that  is  not  the  law, 
but  he  is  criticising  what  he  deems  to  be  the  partiality  of  it. 

It  is  interesting  to  see  a  note  by  Mr.  Dana,  whose  edition 
of  Wheaton  is  well  known,  in  which  he  disagrees  with  his 
author,  and  in  which  he  says  this :  "  But  there  seems  to  be  no 
sound  reason  for  demanding  the  application  to  these  cases  of 
what  is  called  reciprocity.  Reciprocity  implies  two  parties,  who 
make  some  equitable  exchange  or  offset  of  rights  or  benefits 
yielded  or  enjoyed.  The  cases  stated  in  the  text  are  rather  those 
of  two  positions  of  a  third  party,  each  having  an  element  of 
hostile  connection,  presented  conversely.  In  the  one  case,  a 
stranger  to  the  belligerents  is  a  neutral,  as  far  as  his  personal 
domicil  is   concerned,   but   has   an    active   commercial   interest 
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involved  with  the  enemy's  interests,  and  subject  to  the  enemy's 
control  and  taxation.  In  the  other  his  special  commercial  interest 
referred  to  is  neutral,  as  far  as  its  locality  is  concerned;  but,  by 
reason  of  his  personal  domicil,  he  is  himself  subject  to  the 
enemy's  control,  and  liable  to  compulsory  service,  and  to 
unlimited  taxation  and  forced  contributions,  which  may  reach 
and  include  the  profits  of  his  commercial  house  in  the  neutral 
country.  The  decision  of  the  one  case  in  the  affirmative  carries 
with  it  no  argument  that  the  other  should  be  decided  in  the 
negative.  The  two  cases  are  independent.  The  question  in  each 
is,  whether  the  element  of  hostile  connection  or  control  which 
it  presents,  is  sufficient  to  warrant  a  belligerent  in  taking  the 
property  jure  belli." 

That  is  the  note  of  Mr.  Dana.  It  seems  to  me  unnecessary  to 
discuss  the  question  whether  there  ought  to  be  reciprocity  in  the 
two  cases.  It  is  enough  for  me  to  state  what  the  law  is,  and  it 
is  clear  according  to  the  law  that  the  property  of  these  two 
gentlemen  who  reside  in  Hamburg  and  have  a  house  of  trade 
in  Khartoum  is  confiscable,  and  I  order  the  condemnation  of 
the  proceeds. 


Solicitors — Treasury  Solicitor ;  Norton,  Rose,  Barrington  &  Co. 

[Reported  by  B.  C.  Trehern,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 

Sir   Samuel   Evans   (The    President). 
March  29.    April  26.    May  3,  1915. 

THE    POONA. 

Cargo  —  Enemy  Character  —  British  Company  —  Enemy 
Directors  and  Shareholders. 

Goods  consigned  to  a  duly  incorporated  British  company,  to 
which  the  property  has  passed,  are  not  confiscable  as  prize  by 
reason  of  the  fact  that  all  the  directors  and  shareholders  of  the 
company  are  enemy  subjects  or  domiciled  in  an  enemy  country. 
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Continental  Tyre  &c.  Co.  v.  Daimler  Co.,  Lim.  [1915] 
(84  L.  J.  K.B.  926;  [1915]  1  K.B.  893),  applied. 

Quaere,  whether  a  British  company,  composed  entirely  of 
alien  enemies,   can  own  a  British  ship. 

Cause  for  condemnation  of  cargo  as  prize. 

Before  the  outbreak  of  war  a  German  manufacturing 
company,  Isaria  Zahlerwerke,  of  Munich,  consigned  a  parcel 
of  goods,  consisting  of  five  cases  of  electric  fans,  to  a  traveller 
in  Melbourne  for  sale.  The  goods  proving  unsuitable  for  the 
Australian  market,  they  were  re-shipped  on  the  British  steamship 
Poona,  and  consigned  to  a  British  company,  Isaria,  Lim.,  in 
London.  On  October  17,  1914,  after  the  arrival  of  the  Poona 
in  the  Port  of  London,  the  goods  were  seized  as  prize. 

A  claim  was  entered  by  Isaria,  Lim.,  as  an  English  company 
to  which  the  property  in  the  goods  had  passed.  It  was  con- 
tended, however,  on  behalf  of  the  Crown,  first,  that  the  property 
in  the  goods  still  remained  in  the  Isaria  Zahlerwerke,  of  Munich; 
and  secondly,  that,  even  if  the  property  had  passed  to  Isaria,  Lim., 
the  goods  were  none  the  less  liable  to  condemnation,  inasmuch 
as  1,244  of  the  1,250  shares  in  that  company  were  held  by  the 
Isaria  Zahlerwerke,  and  five  of  the  remaining  six  shares  by 
German  subjects  resident  in  Germany.  The  remaining  share 
was  held  by  an  employee  of  the  Isaria  Zahlerwerke,  who  was 
apparently  a  Frenchman,  but  resident  in  Munich. 

John  B.  Aspinall,  for  the  Procurator-General. 

A.   W.  Elkin,  for  the  claimants. 

[The  arguments  sufficiently  appear  in  the  President's  con- 
sidered judgment.  In  addition  to  the  cases  there  cited,  counsel 
for  the  Procurator-General  referred  to  a  letter  of  Lord  Lindley 
to  the  Times,  agreeing  with  the  dissenting  judgment  of 
Buckley,  L.J.,  in  Continental  Tyre  &c.  Co.  v.  Daimler  Co., 
Lim.  [1915]  (84  L.  J.  K.B.  926;  [1915]  1  K.B.  893).'] 

Cur.   adv.  vult. 


(1)  In  the  course  of  this  letter  Lord  Lindley  said,  dealing  with  the 
judgment  of  the  Court  of  Appeal  in  Continental  Ttkb  Co.  v. 
Daimlee  Co.,  Lim.  :  "  The  Court,  with  one  dissentient,  came  to  the 
startling  conclusion  that  a  joint  stock  company  registered  and  incor- 
porated under  the  Joint  Stock  Companies  Acts,  but  completely  under  the 
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May  3.— Sir  Samuel  Evans  (The  President).— The  claimants 
to  the  goods  seized  and  claimed  in  these  proceedings  are  a 
company  named  Isaria,  Lim.,  which  was  incorporated  in  May, 
1912,  and  whose  registered  office  at  the  time  of  the  outbreak  of 
war  was  208  Tower  Bridge  Road,  in  the  County  of  London. 

The  company  carried  on  business  in  this  country  and  abroad. 
The  goods  (with  others)  had  been  sent  out  to  Australia  for  sale, 
and  were  returned  to  the  company  in  August,  1914.  They  were 
seized  in  the  Port  of  London  as  prize  on  October  17,  1914. 

After  investigation  of  the  facts  I  was  satisfied  that  the  goods 
at  the  time  of  seizure  belonged  to  the  company.  The  question 
Avhich  remained  for  decision  was  whether,  having  regard  to  the 
constitution  of  the  company,  the  goods  were  enemy  property 
subject  to  seizure. 

At  all  material  times  the  number  of  shares  in  Isaria,  Lim., 
issued  was  1,250  shares  of  U.  each.  Of  these,  1,244  were  held 
by  the  Isaria  Zahlerwerke,  of  Munich,  a  German  manufacturing 
company;  one  share  was  held  by  each  of  the  four  directors  of 
Isaria,  Lim.,  who  were  German  subjects  and  resident  in 
Germany;  one  other  share  was  held  by  one  Schonmann,  the 
secretary  of  the  company,  also  a  German  subject;  the  remaining 
share  was  held  by  one  Vall6e,  who  was  said  to  have  been  a 
French  subject,  but  who  for  some  time  before  the  war  had 
resided  at  Munich,  and  been  employed  by  the  German  company, 
the  Isaria  Zahlerwerke. 


control  of  Germans  resident  in  Germany,  was  an  alien  friend  and 
entitled  to  maintain  an  action  in  our  Courts,  and  not  an  alien  enemy 
and  therefore  unable  to  do  so. 

"  This  decision  is  so  important  and  opposed  to  the  principle  of  public 
policy  underlying  the  law  which  prevents  alien  enemies  from  suing  in 
this  country  whilst  our  country  is  at  war  with  theirs,  that  I  trust  that  the 
decision  will  be  reconsidered  by  appeal  to  the  House  of  Lords.  If  not 
reversed,  I  hope  that  a  short  Act  of  Parliament  will  be  passed  to  alter 
the  law  in  this  respect. 

"  The  short  grounds  on  which  I  think  the  decision  wrong  are  that  it 
sacrifices  substance  to  form  and  justice  to  fiction.  Corporations  are 
regarded  as  persons  ;  but  this  is  only  a  convenient  form  of  expression,  and 
a  fiction  which,  if  treated  as  a  fact  and  made  a  basis  from  which  to  infer 
consequences,  may  lead  to  grotesque  and  mischievous  results.  In  fictione 
juris  semper  CBquitas  existit  is  a  well-known  legal  maxim  which  ought 
to  be  borne  in  mind.  What  sort  of  person  ought  such  a  corporate  body 
as  the  Court  had  to  deal  with  to  be  regarded?  There  is  no  law  that  I 
know  of  which  excludes  the  answer  that  common  sense  suggests.  The 
persons  seeking  to  sue  were  in  fact  alien  enemies  under  cover  of  a 
fictitious  name." — The  Times,  Jan.  28,  1915. 

P.c.c.  18 
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Schonmann  left  this  country  on  August  3,  1914,  for  Germany, 
having  purported  to  appoint  one  of  the  company's  employees, 
Mr.  Frank  Morton,  to  be  manager. 

Mr.  Morton  represented  the  company  in  these  proceedings. 
After  the  outbreak  of  war  he  was  informed  by  the  Board  of 
Trade  that  th6y  were  advised  that  there  was  no  objection  to  the 
sale  from  the  stock  of  the  company  of  goods  imported  from 
Germany  before  the  war,  and  that  no  licence  was  required  for 
that  purpose.  Later  on  (in  November  last)  he  was  informed  by 
the  Comptroller  of  the  Companies  Department  of  the  Board  of 
Trade  that  as  Isaria,  Lim.,  was  a  company  incorporated  in  this 
country,  there  was  nothing  (having  regard  to  section  3  of  the 
Trading  with  the  Enemy  Proclamation,  No.  2,  dated  September  9)  ^ 
to  prevent  trading  with  the  company,  or  the  payment  to  it  of 
money  which  might  be  owing  to  it.  So  Mr.  Morton  appears  to 
have  carried  on  the  business  of  the  company ;  and  the  books  and 
papers  of  the  business  have  been  inspected  when  required  by 
the  official  accountant  appointed  by  the  Board  of  Trade. 

For  the  claimants  it  was  contended  that  the  goods  belonged 
to  an  English  company,  not  to  alien  enemies,  and  were  not 
subject  to  seizure  or  confiscation. 

On  the  other  hand,  it  was  argued  for  the  Crown  that,  as  all 
the  directors  were  enemy  subjects  and  resident  in  Germany,  and 
all  the  shareholders  were  also  either  enemy  subjects  or  resident 
in  Germany,  the  goods  were  in  reality  the  property  of  alien 
enemies,  and  ought  to  be  condemned  as  such. 

I  was  referred  to  my  decision  in  this  Court  in  The  Roumanian 
(ante,  p.  75;  [1915]  P.  26);  and,  of  course,  to  the  judgments 
pronounced  later  by  the  Court  of  Appeal  in  Continental 
Tyre  &c.  Co.,  Lim.  v.  Daimler  Co.,  Lim.  and  v.  Thomas 
Tilling,  Lim.  (84  L.  J.  K.B.  926;  [1915]  1  K.B.  893). 

I  will  only  observe  as  to  The  Roumanian  (ante,  p.  75;  [1915] 
P.  26)  that  it  does  not  necessarily  govern  this  case.  The  facts 
there  were  different  in  important  and  material  respects;  more- 
over, I  think  it  will  be  found  that  in  the  course  of  the  arguments 

(2)  Section  3  provides  that:  "The  expression  'enemy'  in  this 
Proclamation  means  any  person  or  body  of  persons  of  whatever 
nationality  resident  or  carrying  on  business  in  the  enemy  country,  but 
does  not  include  persons  of  enemy  nationality  who  are  neither  resident 
nor  carrying  on  business  in  the  enemy  country.  In  the  case  of  incor- 
porated bodies,  enemy  character  attaches  only  to  those  incorporated  in 
an  enemy  country." 
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in  The  Roumanian  (ante,  p.  75;  [1915]  P.  26)  counsel  for  the 
claimants  expressly  admitted  that  the  Europaische  Petroleum- 
Union  Gesellschaft  M.B.H.  of  Bremen  was  a  German  company; 
and  the  case  was  dealt  with  accordingly.  The  judgments  in  the 
Court  of  Appeal  in  the  Continental  Tyhe  Co.  Cases  (84  L.  J. 
K.B.  926;  [1915]  1  K.B.  893),  however,  bear  directly  upon  the 
point  arising  in  the  present  case.  What,  therefore,  ought  I  to 
do  in  this  Court  in  view  of  those  decisions? 

In  matters  relating  to  prize,  the  Court  of  Appeal  does  not 
bind  this  Court,  for  the  reason  that  no  appeal  lies  to  the  Court 
of  Appeal  from  judgments  given  in  the  Prize  Court.  The  only 
appellate  Court  in  such  cases  is  the  Judicial  Committee  of  the 
Privy  Council. 

If  I  were  of  opinion  that  different  principles  applied  in  the 
present  proceedings  in  a  Court  of  Prize,  or  if  I  held  a  strong 
opinion  upon  the  legal  aspects,  even  if  the  same  principles  were 
applicable,  I  conceive  it  would  be  my  duty  to  give  effect  to  such 
opinion,  even  though  it  differed  from  that  of  the  Court  of  Appeal. 
But  I  do  not  think  in  the  present  case  different  principles  ought 
to  be  applied.  The  matter  in  controversy  appears  to  me  to  be 
one  which  should  be  regarded  from  the  point  of  view  of 
municipal  law;  and  no  question  of  an  overriding  principle  of 
international  law  arises. 

The  claimants  come  forward  as  a  company  incorporated  in 
accordance  with  the  law  of  this  country.  The  claim  is  not  made 
by  the  individual  shareholders — subjects  of  a  foreign  country, 
enemy  or  otherwise.  The  question  turns  upon  the  status  of  the 
company  in  this  kingdom.  Accordingly,  nothing  in  this  case 
depends  upon  the  bearing  of  the  law  of  nations  upon  our 
municipal  law. 

In  these  circumstances,  I  think  it  more  respectful  to  the 
Court  of  Appeal  to  act  in  accordance  with  their  judgment,  how- 
ever much  I  might  feel  inclined  to  sympathise  with  the  dissentient 
views  of  Lord  Justice  Buckley. 

In  the  special  facts  of  this  case  and  of  the  Continental  Tyre 
Co.  Cases  (84  L.  J.  K.B.  926;  [1915]  1  K.B.  893),  a  decision  in 
accordance  with  Lord  Justice  Buckley's  judgment  might  be 
easy;  but  it  is  fairly  obvious  that  with  even  a  slight  variation  of 
facts  as  to  the  holding  of  the  shares,  the  adoption  of  a  definite 
general  principle  as  a  foundation  for  his  judgment  and  its 
application,  would  give  rise  to  great  difficulties. 
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Without  dealing  with  it  any  further,  I  may  observe  that  even 
in  Lord  Justice  Buckley's  dissenting  judgment  this  passage  is 
to  be  found-. 

"The  corporation,  if  it  be  a  British  corporation,  stands  in 
the  same  position  for  most  purposes  as  a  British  subject.  For 
instance,  as  regards  right  of  ownership  of  property  and  the  right 
to  protection  and  assistance  by  the  law.  But  while  it  stands  for 
most  purposes  in  the  position  of  a  British  subject,  it  cannot,  I 
think,  be  correctly  described  as  a  British  subject"  (84  L.  J. 
K.B.,  at  p.  944;  [191.5]  1  K.B.,  at  p.  916). 

The  question  before  me  deals  with  "rights  of  ownership." 
For  the  reasons  stated,  I  am  content  to  accept  respectfully  the 
law  as  laid  down  by  the  Court  of  Appeal,  and  must  leave  the 
ultimate  decision  to  a  higher  tribunal. 

If  the  judgment  of  the  majority  of  the  Court  of  Appeal  is 
unsound,  it  must  be  so  pronounced  by  the  House  of  Lords  on 
appeal  from  them;  or  by  the  Privy  Council  on  appeal  from  this 
Court.  If  it  is  affirmed  as  good  law,  but  is  considered  to  require 
alteration  as  a  matter  of  just  policy,  then  the  Legislature  must 
act. 

I  desire  to  add  one  word  by  way  of  reservation.  The  case 
of  the  ownership  of  vessels  registered  in  this  country  is  so  special, 
having  regard  to  our  merchant  shipping  legislation,  that  I 
venture  to  repeat  what  I  said  in  The  Tommi  and  The  Bothersand 
(ante,  p.  16;  [1914]  P.  251),  and  to  reserve  expressly  all 
questions  which  might  arise  if  it  were  contended  that  a  British 
vessel  was  the  property  of  a  company  constituted  like  that  of 
Isaria,  Lim. 

The  judgment  of  the  Court  is  that  the  goods  seized  are  not 
enemy  property;  and  I  order  their  release. 

On  their  release  they  will  be  delivered  over  to  Mr.  Morton, 
the  present  manager  of  Isaria,  Lim.,  and  he,  of  course,  will  deal 
with  them  as  belonging  to  the  English  company;  and  he  will 
not  be  able  to  deliver  them  or  their  proceeds  over  to  the  alien 
enemy  shareholders  of  the  company,  or  to  use  them,  or  to  apply 
their  proceeds  for  the  benefit  of  any  such  shareholders  during 
the  existence  of  the  war. 


Solicitors — Treasury  Solicitor ;  Russell  &  Arnholz. 

[Beported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     May  10,  1915. 

THE    SIMLA. 

Parcel  Post — Enemy  Goods — Shipped  on  Enemy  Vessel — 
Hague  Conference,  1907,  Convention  XI.  art.  3 — Extent  of 
Exemption. 

Article  1  of  Convention  XI.  of  the  Hague  Conference,  1907, 
which  provides  immunity  from  capture  to  postal  correspondence 
found  in  an  enemy  ship,  does  not  apply  to  parcels  sent  by  parcel 
post. 

Cause  for  the  condemnation  of  goods  sent  by  parcel  {iost. 

The  subject-matter  of  this  claim  was  a  number  of  parcels  of 
miscellaneous  goods,  consisting  of  elephant  tusks,  leopard  and 
snake  skins,  and  curios,  sent  by  parcel  post  by  German  colonists 
in  German  East  Africa,  addressed  to  various  persons  resident  in 
Germany.  The  goods  were  shipped  on  the  German  mail 
steamer  Emir,  which  was  captured  by  a  British  warship  after 
the  outbreak  of  war  between  Great  Britain  and  Germany,  and 
was  taken  into  Gibraltar,  where  she  was  condemned.  The 
goods  in  question,  of  which  there  were  thirty-one  packages, 
were  re-shipped  in  the  British  steamship  Simla,  and  were  seized 
on  January  27,  1915,  by  the  collector  of  Customs  in  the  Port  of 
London,  after  the  arrival  of  the  Simla  in  the  Thames. 

Harold  Murphy,  for  the  Procurator-General. — Article  1  of 
the  Eleventh  Hague  Convention,  which  provides  that  "  The  postal 
correspondence,  whether  of  neutrals  or  of  belligerents,  and- 
whether  its  character  is  official  or  private,  found  at  sea  in  a  ship, 
whether  neutral  or  enemy,  is  inviolable,"  does  not  apply  to 
parcels  sent  by  parcel  post.  Herr  Kriege,  the  German  delegate 
at  the  Conference,  who  proposed  this  particular  regulation, 
explained  that  "  postal  correspondence "  was  not  intended  to 
include  parcels — see  Westlake's  International  Law,  vol.  2 
(2nd  ed.),  p.  185)  and  Oppenheim's  International  Law,  vol.  2 
(2nd  ed.),  p.  237. 

[Sir  Samuel  Evans  (The  President). — There  is  no  one.  here 
to  suggest  that  these  goods  are  inviolable?] 
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No;    there    has    been    no    communication    at    all,    and    no 
appearance  has  been  entered. 

Sir  Samdel  Evans  (The  President). — Very  well.     There  is 
no  appearance,  and  I  order  that  the  goods  be  condemned. 


Solicitor — Treasury  Solicitor. 
[Beported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     May  17,  1915. 

THE  KATWYK. 

Cargo — Neutral  Vessel — Conditional  Contraband — Date  of 
Seizure — Condemnation  of  Cargo — Delay  of  Vessel — Shipowners' 
Claim  to  Freight,  and  Demurrage — Declaration  of  London,  1909. 

On  September  16,  1914,  a  neutral  vessel  left  a  neutral  port 
with  a  cargo  of  iron  ore  consigned  to  neutrals  at  another  neutral 
port,  but  destined  for  Krupp's  works  at  Essen,  in  Germany. 
On  September  19,  when  the  vessel  arrived  off  the  Isle  of  Wight, 
she  was  stopped  by  a  British  warship  and  ordered  to  go  to  an 
anchorage  for  the  examination  of  her  papers  and  cargo.  By 
a  proclamation  of  September  21,  1914,  iron  ore,  which  had  been 
on  the  free  list,  was  placed  by  Great  Britain  on  the  conditional 
contraband  list.  On  September  26  the  cargo  was  detained,  and 
on  October  4  formally  seized  as  prize,  and  the  vessel  was  sent 
to  another  port  for  its  discharge. 

At  the  hearing  of  the  suit  for  the  condemnation  of  the  cargo 
the  shipowners  claimed  freight  and  demurrage  or  damages  for 
detention.  The  Crown  resisted  the  claim  on  the  ground  that  the 
shipowners  were  acting  as  agents  for  the  forwarding  agents  of 
Krupps. 

Held,  first,  that  the  effective  seizure  took  place  after  iron  ore- 
had  been  put  on  to  the  conditional  contraband  list,  and  that  the 
cargo  must  be  condemned;  secondly,  that  as  the  cargo  was 
innocent  when  the  vessel  started  on  her  voyage,  her  owners, 
notwithstanding  the  fact  that  they  might  have  business  relationship 
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with  Krupps,  were  entitled  to  some  freight,  to  be  calculated  in 
accordance  with  the  principles  laid  down  in  The  Juno  (ante, 
p.  151) ;  thirdly  that  the  claim  for  demurrage  or  detention  must 
be  disallowed. 


Cause  for  condemnation  of  cargo  as  prize. 
Claim  by  shipowners  to  freight  and  demurrage. 
The  subject-matter  of  the  claim  in  this  cause  was  3,350  tons 
of  iron  ore,  shipped  on  board  the  Dutch  steamship  Katwyk  at 
the  port  of  Castro  Urdialas,  Decido,  near  Bilbao,  and  consigned 
to  Rotterdam. 

The  Katwyk  belonged  to  the  Maatschappij  Stoomschip 
Katwyk,  a  duly  incorporated  Dutch  company,-  of  which  Messrs. 
Erhardt  &  Dekkers  of  Rotterdam  were  directors,  and  acted  as 
managing  owners. 

The  ore  was  loaded  on  September  16,  1914,  in  pursuance  of  a 
charterparty  dated  September  10,  1914,  and  made  between  the 
shipowners  and  Messrs.  Ruys  &  Co.,  merchants  and  ship- 
brokers  of  Rotterdam,  whereby  the  Katwyk  was  to  proceed 
to  a  Spanish  port  and  load  the  ore  which,  under  the  bills 
of  lading,  was  deliverable  at  Rotterdam  to  Ruys  &  Co.  or  their 
assigns,  but  was  in  fact  destined  for  Krupp's  works  at  Essen,  in 
Germany,  one  of  the  members,  of  Erhardt  &  Dekkers  being  the 
manager  of  Krupp's  forwarding  agent  at  Rotterdam,  and  another 
member  of  the  firm  resident  at  Cologne. 

At  the  time  of  shipment  iron  ore  was  not  contraband,  but 
by  an  Order  in  Council  of  September  21,  1914,  it  was  placed  on 
the  conditional  contraband  list. 

On  September  19,  when  the  Katwyk  was  off  the  Isle  of  Wight, 
she  was  stopped  by  a  British  torpedo  boat  and  ordered  to  proceed 
into  Sandown  Bay  for  the  examination  of  her  cargo.  On  the 
21st  she  was  sent  to  Ryde  Roads,  off  Portsmouth,  for  examina- 
tion; on  the  26th  the  cargo  was  examined  and  detained; 
and  on  October  4  both  ship  and  cargo  were  formally  seized  as 
prize. 

The  Katwyk  was  detained  until  October  19,  when,  by  the 
orders  of  the  Admiralty,  she  proceeded  to  Middlesbrough  in 
charge  of  a  Government  pilot  to  discharge  the  cargo,  which 
meanwhile  had  been  sold  by  the  Admiralty  Marshal  to  a  firm  at 
Middlesbrough.  She  was  then  released,  and  finally  left  that 
port  on  October  28. 
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No  appearance  was  entered  in  respect  of  the  cargo,  and 
the  Crown  claimed  its  condemnation  as  being  contraband 
property  destined  for  the  enemy  Government,  seized  after  the 
proclamation  of  September  21,  1914. 

The  shipowners  claimed  freight — 1,130/.  12s.  6d. ;  "Extra 
freight  for  the  voyage  to  Middlesbrough,  or  demurrage  or 
damages  for  detention  of  delay  from  September  19  until 
October  19  " — 610/.  16s.  8d. ;  and  extra  sea  pilotage,  15/. 

The  Attorney-General  (Sir  John  Simon,  K.C.),  and  Stuart 
Bevan,  for  the  Procurator-General. — The  effective  seizure  of  the 
cargo  did  not  take  place  until  a  date  subsequent  to  the  proclama- 
tion of  September  21,  1914,  which  placed  iron  ore  in-  the  list  of 
goods  conditionally  contraband;  it  cannot  be  disputed  that  the 
cargo  was  destined  for  Krupp's  works,  and  it  should  be 
condemned.  The  case  was  before  the  Court  on  February  15,  and 
was  adjourned  for  fuller  representation — 

[Sir  Samuel  Evans  (The  President). — I  thought  some 
question  was  raised  as  to  whether  property  could  be  seized  when 
it  has  not  been  declared  contraband  until  after  the  ship  sailed?] 

Yes.  The  matter  stands  in  this  way.  The  Declaration  of 
London,  1909,  is  not  a  binding  document  on  any  of  the  nations 
of  the  world,  and  when  the  war  broke  out  the  matter  was  at 
large.  There  is  no  universal  or  general  agreement  as  to  what 
is  contraband  or  what  is  not,  and  as  there  are  many  other  points 
on  which  the  practice  varies,  the  usual  course  has  been  for 
belligerent  States  to  give  public  notice  of  the  practice  which  they 
propose  to  follow — not  because  there  is  a  rule  that  they  must 
do  so,  but  as  an  act  of  international  probity  and  convenience. 

It  was  thought  convenient,  therefore,  to  give  information  by 
Order  in  Council  of  the  course  Great  Britain  was  prepared  to 
follow  and  the  rules  she  would  submit  to.  Accordingly,  by  an 
Order  in  Council  of  August  20,  1914,  it  was  announced  that  the 
Declaration  of  London  would  be  put  in  force  during  the  war  as 
if  it  had  been  formally  ratified  by  His  Majesty,  but  with  certain 
additions  and  modifications ;  and  one  of  the  additions  and  modifi- 
cations was  that  the  list  of  absolute  and  conditional  contraband 
contained  in  the  proclamation  dated  August  4,  1914,  should  be 
substituted  for  the  lists  contained  in  articles  22  and  24  of  the 
Declaration.  Under  the  proclamation  of  August  4  metallic  ores 
were  not  contraband,   and,   but  for  the   proclamation  of  Sep- 
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tember  21,  it  might  have  been  said  that  Great  Britain  did  not 
intend  to  treat  iron  ore  as  contraband.  The  shipowners, 
therefore,  are  entitled  to  say  that,  when  the  Katwyk  started  on 
her  voyage,  the  cargo  was  free  and  could  not  be  seized ;  and,  as 
a  general  proposition,  it  cannot  be  disputed  that  a  vessel  in  such 
a  position  is  entitled  to  favourable  treatment.  But  the  ship- 
owners' claim  to  freight  should  fail  on  the  ground  of  the  close 
relationship  which  existed  between  Krupps,  of  Essen,  and  Erhardt 
&  Dekkers,  who  in  fact  owned  the  Katwyk,  and  had  entered  an 
appearance,  and  were  the  persons  on  whose  behalf  counsel  for 
the  claimants  really  was  appearing.  If,  as  appeared  from  the 
documents,  Erhardt  &  Dekkers,  or  some  member  of  that  firm, 
purchased  the  ore  at  Bilbao,  and  there  was  a  course  of  dealing 
between  Bilbao  and  Rotterdam  whereby  the  Katwyk  was 
chartered  to  provide  material  for  munitions  of  war  to  Germany, 
it  is  not  a  case  in  which  the  Court,  in  its  discretion,  will  ordeij 
the  Grown  to  pay  freight;  and  it  follows  that  the  further  claim 
for  demurrage  and  detention  should  also  be  disallowed — see 
The  Roumanian  {ante,  p.  75). 

C.  R.  Dunlop,  for  the  shipowners. — When  the  ship  sailed  her 
cargo  was  innocent,  and  there  is  no  reason  for  refusing  to  pay 
some  freight.  Further,  the  effective  date  of  the  seizure  of  the 
cargo  was  September  19,  when  the  Katwyk  was  stopped  and 
accompanied  into  Sandown  Bay  by  the  British  torpedo  boat.  The 
Katwyk  did  not  come  in  voluntarily,  but  in  pursuance  of  orders, 
and  there  was  an  effective  seizure  on  that  date  with  a  view  to  the 
condemnation  of  the  ship  or  cargo  if  they  proved  to  be  enemy. 
If  that  was  the  date  of  seizure  the  cargo  was  not  contraband. 

[Sir  Samuel  Evans  (The  President). — In  that  case  I  must 
release  the  cargo  to  somebody.] 

I  think  it  ought  to  be  released  to  its  owners. 

[Sir  Samuel  Evans  (The  President). — Who  are  they?] 

I  do  not  know;  I  do  not  appear  for  them.  The  cargo  was 
shipped  by  a  Spanish  firm  and  consigned  to  a  Dutch  company, 
and  the  relations  of  that  company  to  Krupps— whatever  they  may 
be^has  nothing  to  do  with  the  claim  of  neutral  shipowners  to 
freight  and  demurrage.  The  cargo  was  carried  to  this  country, 
and  the  ship  was  detained  and  was  made  use  of  by  the  Govern- 
ment to  carry  the  cargo  to  the  purchasers  from  the  Admiralty 
Marshal,  and  the  claim  for  extra  freight  or  damages  for  detention 
should  be  allowed. 
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Sir  Samuel  Evans  (The  President). — In  this  case  the  Crown 
seeks  for  a  decree  of  condemnation  of  3,350  tons  of  iron  ore, 
laden  upon  the  Dutch  ship  Katwyk,  which  was  seized  as  prize  in 
September,  1914. 

There  has  been  some  discussion  as  to  when  the  cargo  was 
definitely  seized.  Nobody  appears  for  the  owners  of  the  cargo; 
but  counsel  for  the  ship  suggested  that  the  seizure  was  before 
September  21.  I  decide,  upon  the  affidavits  which  have  been 
read  by  the  Attorney-General,  that  the  cargo  was  not  seized 
before  September  26.  It  is  not  necessary  for  me  to  go  any 
further  and  to  declare  whether  it  was  in  fact  seized  on 
September  26,  or  on  October  4.  If  it  was  not  seized  until 
September  26,  then,  by  that  date,  the  proclamation  of 
September  21  had  been  issued,  in  which  it  was  declared  that 
iron  ore  would  be  regarded  as  contraband.  It  is,  of  course, 
within  the  power  and  function  of  the  Crown  to  add  to  the  list  of 
contraband  from  time  to  time,  and,  acting  in  pursuance  of  the 
undoubted  power  vested  in  the  Crown,  this  proclamation  was 
issued  on  September  21.  I  therefore  decree  the  condemnation  of 
this  cargo  as  contraband  seized  after  the  proclamation  was 
issued. 

Now  a  claim  has  been  put  forward  by  the  owners  of  the 
Katwyk  to  the  freight,  and  to  other  sums  of  money  which  they 
call  demurrage,  or  damages  for  detention.  The  ship  belongs  to 
a  Dutch  company.  It  is  admitted  that  she  sailed  upon  her 
voyage  on  September  16  carrying  this  cargo,  which  was  then 
not  contraband.  She  started,  therefore,  upon  a  perfectly  innocent 
voyage.  According  to  the  principles  which  have  been  agreed 
upon  in  the  Declaration  of  London — principles  upon  which  I 
think  it  would  be  right  for  this  Court  to  act,  apart  from  the 
binding  character  of  the  Declaration — the  ship  could  not  be 
condemned  by  reason  of  the  cargo  being  declared  contraband 
after  starting  on  the  voyage.  Prima  facie,  therefore,  the  owners 
of  this  ship,  the  Dutch  company,  would  be  entitled  to  some 
freight. 

The  Attorney-General,  however,  has  pointed  out  to  me  certain 
facts  with  reference  to  the  firm  of  Messrs.  Erhardt  &  Dekkers, 
and  with  regard  to  the  position  of  Mr.  Dekkers  himself,  and  the 
relationship  which  they  apparently  had  in  business  with  Messrs. 
Krupp.  Whatever  their  position  was  at  the  time  when  they 
started  upon  this  voyage  intending  to  carry  this  cargo— I  doubt 
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not  to  Messrs.  Krupp,  for  the  purpose  of  being  converted  into 
munitions  of  war — they  do  not  seem  to  have  been  on  very  friendly 
terms  with  the  German  Government  afterwards,  because,  I  am 
told,  that  the  Kalmyk  has  been  torpedoed  by  one  of  the  German 
torpedo  boats.  I  do  not  know  whether  they  knew,  or  whether 
they  cared,  that  she  was  a  ship  belonging  to  Messrs.  Erhardt  & 
Dekkers,  who  had  been  in  close  business  connection  with 
Messrs.  Krupp's  firm. 

Now  is  there  enough  before  me  to  displace  the  prima  facie 
claim  which  these  people  have,  as  owners  of  the  ship,  to  the 
freight?  It  is  to  be  observed,  that  at  this  time  there  is  no 
reason  whatsoever  why  Messrs.  Erhardt  &  Dekkers  should  not  be 
engaged  in  business  transactions  with  Messrs.  Krupp,  and  should 
not  make  a  profit  out  of  them  if  they  could,  and  I  see  no  reason 
here  for  depriving  the  owners  of  this  neutral  vessel  of  such 
freight  as  ought,  in  all  the  circumstances  of  the  case,  to  be  given 
to  them.  The  amount  of  freight  will  be  decided  upon  reference 
to  the  Registrar  and  Merchants,  and  regard  will  be  had  to  all 
the  circumstances,  some  of  which  I  have  pointed  out  in  the  case 
of  The  Juno  (ante,  p.  151). 

With  regard  to  any  further  claim  for  demurrage  or  deten- 
tion I  disallow  it.  This  vessel,  like  other  vessels,  ran  some 
risks.  I  have  no  doubt  myself  that  if  the  matter  was  con- 
sidered at  all,  the  master — or  the  charterers — might  very  well 
have  said,  "Well,  we  are  starting  on  an  innocent  voyage  now; 
but  we  wonder  whether  iron  ore  will  be  added  to  the  list  of 
contraband  before  reaching  Rotterdam  " — as  in  fact  it  was.  Now 
such  detention  as  they  were  put  to — such  loss  as  occurred  to 
them  by  reason  of  that  detention — is  part  of  the  inconvenience 
and  loss  which  unfortunately  have  to  be  suffered  even  by 
neutrals  in  the  dire  circumstances  of  war. 

I  therefore  disallow  any  claim  except  such  claim  for  freight 
as  ought  reasonably  to  be  allowed. 


Solicitors — Treasury    Solicitor;    Clarkson   &   Co. 

[Beported  hy  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     June  2,  4,  1915. 

THE  NINGCHOW. 

Cargo — Enemy  Pledgors — Default — Contracts  of  Sale  Entered 
into  by  Pledgees — Pledgor's  Loss  of  Right  to  Redeem — Enemy 
Character  of  Goods  Changed. 

Before  the  outbreak  of  war  a  German  firm  at  Hankow  con- 
tracted to  sell  certain  goods  to  a  British  firm  in  Liverpool.  The 
goods  were  shipped  on  a  British  vessel,  and  an  advance  was 
obtained  from  a  Japanese  bank  upon  the  security  of  the  shipping 
documents,  which  were  indorsed  to  the  bankers.  After  war 
broke  out  the  British  merchants  refused  to  take  up  the  goods  or 
the  documents  representing  the  goods,  and,  the  German  firm 
being  in  default,  the  bankers,  as  pledgees,  contracted  to  sell  the 
goods  to  another  British  firm.  Subsequently,  when  the  vessel 
arrived  at  Liverpool,  the  goods  were  seized  as  prize  : — Held, 
that  when  the  contracts  of  sale  were  entered  into  by  the  bankers, 
whether  or  not  the  property  had  passed  to  the  purchasers,  the 
enemy  pledgors  lost  the  right  to  redeem  and  ceased  to  be  the 
owners  of  the  goods,  and  therefore  at  the  time  of  seizure  the 
goods  were  no  longer  enemy  property,  and  must  be  released. 

Cause  for  the  condemnation  of  cargo  as  prize. 

The  following  statement  of  facts  is  taken  from  the  judgment : 

"  The  subject-matter  of  this  claim  consists  of  233  packages  of 
green  vegetable  tallow,  which  formed  part  of  the  cargo  laden 
on  the  s.s.  Ningchow,  of  Liverpool.  This  part  of  the  cargo  was 
seized  by  the  officers  of  His  Majesty's  Customs  at  the  port  of 
Liverpool  on  October  29,  1914. 

"  The  claimants  are  the  Yokohama  Specie  Bank,  Lim.,  of 
7  Bishopsgate,  in  the  City  of  London,  Japanese  subjects,  and 
Thornett  &  Fehr,  of  Baltic  House,  in  the  City  of  London,  tallow 
brokers,  British  subjects. 

"  The  goods  were  shipped  at  Hankow  before  the  war,  and 
were  consigned  by  subjects  of  the  German  Empire.  The  vessel 
in  which  they  were  laden  arrived  in  the  port  of  Liverpool  on 
August  17,  1914. 
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"  The  Yokohama  Specie  Bank  were  indorsees  and  holders  of 
the  bills  of  lading  representing  the  goods  at  the  time  of  the 
shipment  and  at  the  time  of  their  arrival  at  Liverpool,  and  were 
at  all  material  times  up  to  the  contracts  of  sale  of  October  14 
and  22,  1914,  hereinafter  referred  to,  the  pledgees  of  the  goods, 
in  respect  of  advances  amounting  to  about  660Z.  made  upon  the 
security  of  this  pledge.  These  advances  had  been  made  before 
the  commencement  of  the  war.  The  rights  of  the  bank  have 
therefore  to  be  regarded  upon  principles  applicable  to  ante 
helium  conditions,  as  nothing  happened  subsequently  which 
affected  these  rights.  The  pledgors  were  enemy  subjects — 
Messrs.  Schnabel,  Gaumer  &  Co.,  carrying  on  business  at 
Hankow,  Shanghai,  and  Hamburg. 

"  The  enemy  subjects  had'  contracted  to  sell  the  goods  to  a 
British  firm — Messrs.  MacAndrew,  Morland  &  Co. — who 
declined  to  take  up  the  documents  representing  the  goods,  or 
to  take  delivery  of  the  goods  themselves  after  the  declaration  of 
war,  from  enemy  subjects.  Thereupon  the  bank,  as  pledgees, 
proceeded  to  deal  with  the  goods. 

"  It  was  •admitted  by  counsel  for  the  Crown  that  the 
enemy  subjects,  who  were  the  pledgors  to  the  bank,  were  in 
default,  and  that  the  bank,  as  pledgees,  by  reason  of  such 
default  and  after  the  requisite  notice  to  their  pledgors,  became 
entitled  to  exercise  their  power  of  sale  in  order  to  make  the 
pledge  effectived  before  the  goods  were  seized  as  prize. 

"  The  bank  accordingly,  in  exercise  of  their  rights  as  pledgees, 
entered  into  two  contracts  of  sale  with  Messrs.  Thornett  &  Fehr,' 
dated  respectively  October  14  and  22,  1914,  whereby  they  con- 
tracted to  sell  the  goods  in  question  to  Thornett  &  Fehr  in  the 
terms  set  out  in  the  written  contracts." 

Aspinall,  K.C.,  H.  C.  S.  Dumas,  and  E.  C.  Trehern  (with 
them  G.  Langton,  who  was  serving  with  His  Majesty's  Forces), 
for  the  Procurator-General. 

D.  M.  Hogg,  for  the  claimants,  the  Yokohama  Specie  Bank 
and  Thornett  &  Fehr,  who  made  common  cause. 

The  arguments  of  counsel  appear  from  the  judgment. 

Cur.  adv.  vult. 

June  4. — Sir  Samuel  Evans  (The  President)  stated  the  facts 
set  out  above,  and  continued :  Counsel  for  the  Crown  contended 
— First,  that  Thornett  &  Fehr  were  not  real  purchasers,  but  only 
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brokers  acting  on  behalf  pf  the  bank ;  and  secondly,  that,  even  if 
they  were  the  purchasers,  the  property  in  the  goods  had  not 
passed  to  them;  and  that,  notwithstanding  the  contracts  of  sale, 
the  goods  remained  confiscable  as  enemy  property  belonging  to 
the  pledgors. 

As  to  the  first  contention,  I  was  satisfied  upon  the  evidence, 
and  find  as  a  fact,  that  Thornett  &  Fehr  were  not  acting  as 
brokers,  but  as  principals.  Upon  the  second  contention,  argu- 
ments were  addressed  to  the  Court  that,  according  to  the  law 
applicable  to  the  sale  of  goods,  the  property  in  the  goods  had 
not  at  the  time  of  their  seizure  passed  to  the  intending  purchasers ; 
and  that  the  goods  still  remained  the  property  of  the  enemy 
subjects,  notwithstanding  their  pledge  to  the  bank  and  the  action 
that  the  bank  took. 

In  my  view  the  enquiry  as  to  whether  the  property  in  the 
goods  had  so  passed  is  irrelevant  to  the  question  which  has  to 
be  determined  in  this  case,  which  is  whether  the  goods  belonged 
to  enemy  subjects  at  the  time  of  the  seizure. 

The  rights  of  a  pledgee  have  been  succinctly  stated  in  the 
judgment  of  Lord  Justice  Cotton  (which  was  the  joint  judgment 
of  the  Lord  Justice  himself  and  of  Lord  Justice  Lindley  and  Lord 
Justice  Bevan)  in  the  case  of  Morritt,  In  re ;  Official  Receiver, 
ex  parte  [1887]  (56  L.  J.  Q.B.  139,  at  p.  142;  18  Q.B.  D.  222,  at 
p.  232),  in  this  passage : 

"  A  contract  of  pledge  carries  with  it  the  implication  that  the 
security  may  be  made  available  to  satisfy  the  obligation,  and 
enables  the  pledgee  in  possession  (though  he  has  not  the  general 
property  in  the  thing  pledged,  but  a  special  property  only)  to  sell 
on  default  in  payment  and  after  notice  to  the  pledgor,  although 
the  pledgor  may  redeem  at  any  moment  up  to  sale." 

As  I  have  before  said,  it  was  admitted  by  counsel  for  the 
Crown  that  in  this  case  there  was  default  by  the  pledgors,  and 
that  notice  had  been  given  by  the  pledgees  before  they  entered 
into  the  contracts  for  sale.  In  short,  it  was  admitted  that  the 
pledgees  were  entitled  to  exercise  their  power  of  sale.  I  think 
that  the  phrase  in  Lord  Justice  Cotton's  judgment,  that  the 
pledgor  may  redeem  "  at  any  moment  up  to  sale,"  means  at  any 
moment  up  to  the  time  of  the  exercise  by  the  pledgee  of  his 
power  of  sale  by  entering  into  a  valid  contract  for  sale. 

The  right  of  the  enemy  pledgors  to  redeem  had  therefore 
been  lost  to  them,   and  accordingly  they  ceased  to  be  in  any 
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sense  the  owners  of  the  pledged  goods  when  the  bank  contracted 
to  sell,  apart  entirely  from  any  question  which  might  exist,  as 
between  the  sellers  (the  pledgors)  and  their  purchasers,  of 
whether,  according  to  the  law  of  the  sale  of  goods,  the  property 
remained  in  the  sellers  or  had  passed  to  the  purchasers. 

In  the  view  I  take  of  the  case  it  is  unnecessary  to  deal  with 
the  facts  relating  to  the  orders  to  the  warehousemen  to  hold  the 
goods  for  the  purchasers. 

I  hold  that  when  the  contracts  for  sale  of  October  14  and  22 
were  made,  the  enemy  pledgors  had  ceased  to  be  the  owners 
of  the  goods  which  were  subsequently  seized.  These  goods 
were  therefore  not  subject  to  seizure  as  enemy  goods. 

The  bank  and  the  purchasers  from  them  make  common  cause, 
and  the  bank  assent  to  the  claim  of  their  purchasers. 

I  decree  accordingly  that  the  goods  in  question  be  released 
to  the  claimants,  Messrs.  Thornett  &  Fehr. 


Solicitors — Treasury  Solicitor ;  Crosley  &  Burn. 

[Beported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     June  3,  7,  1915. 

THE  lOLO. 

British  Ship — Cargo  Loaded  Before  War — Seizure — Release 
to  Allied  Claimants — Shipowner's  Claim  to  Freight. 

According  to  prize  law,  when  cargo  loaded  before  war  for 
carriage  in  a  British  ship  is  seized  as  prize  before  it  reaches  its 
port  of  destination,  and  is  discharged  and  sold  in  a  British  port, 
and,  without  being  brought  before  the  Prize  Court,  the  proceeds 
of  sale  are  released,  the  shipowners  are  entitled  to  such  a  sum 
out  of  the  proceeds  for  freight  as  is  fair  and  reasonable  in  the 
circumstances,  to  be  calculated  in  accordance  with  the  principle 
laid  down  in  The  Juno  (ante,  p.  151). 
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Summons  adjourned  into  Court  for  argument. 

The  facts,  as  stated  in  the  judgment,  were  as  follows : 

The  substantial  question  to  be  determined  upon  the  applica- 
tion now  before  the  Court  is  whether  the  Russian  Bank  for 
Foreign  Trade  is  entitled  to  the  whole  of  the  proceeds  of  the 
sale  of  certain  cargo,  originally  seized  as  prize,  without  any 
deduction  in  respect  of  freight  or  other  charges  claimed  by  the 
shipowners. 

The  steamer  lolo  is  a  British  vessel.  She  started  before  the 
war  from  the  port  of  NicolaieS  upon  a  voyage  to  Hamburg 
laden  with  various  cargoes  destined  for  Hamburg  and  for  German 
consignees.  Part  of  the  cargo  consisted  of  two  parcels  of  barley, 
one  for  30,280  poods  and  the  other  for  156,580  poods  (making 
a  total  of  186,860  poods),  which,  or  the  proceeds  of  sale  of 
which,  were  claimed  in  these  proceedings  by  the  said  bank, 
hereinafter  called  "  the  Russian  Bank." 

The  Russian  Bank  was  a  bank  incorporated  under  the  laws 
of  the  Empire  of  Russia  with  its  head  office  at  Petrograd,  and 
with  branches  elsewhere  in  the  said  Empire,  and  in  other 
European  countries,  including  England,  but  not  Germany  or 
Austria. 

While  the  ship  was  on  her  voyage  war  was  declared.  The 
shipowners  apprised  the  British  Admiralty  of  her  movements, 
and  asked  for  instructions.  The  Admiralty  advised  that  the  ship 
should  proceed  to  Falmouth.  This  was  communicated  to  the 
ship  as  she  was  passing  Gibraltar.  But  before  she  reached  the 
Lizard  she  was  directed  to  proceed  to  Barry  Dock,  and  arrived 
there  on  August  19  last.  On  her  arrival  there  her  cargo 
was  seized  as  prize  by  the  Customs  authorities  acting  for  the 
Procurator-General  of  the  Crown. 

On  August  31  the  writ  in  these  prize  proceedings  was  issued 
against  the  owners  of  the  goods  laden  on  the  vessel,  including 
the  portion  subsequently  claimed  by  the  Russian  Bank.  On 
September  2,  by  the  order  of  this  Court,  the  Marshal  was 
authorised  to  sell  the  cargo,  and  it  was  sold  accordingly,  and 
the  proceeds  of  sale  were  paid  into  Court  in  these  proceedings. 
On  September  4  an  appearance  was  entered  on  behalf  of  the 
Russian  Bank,  claiming  as  owners  of  the  186,860  poods. 

The  ship  was  directed  by  the  Marshal  to  proceed  from  Barry 
to  Portishead  to  discharge  the  cargo  for  delivery  to  the  pur- 
chasers.   On  October  7  the  shipowners  entered  a  caveat  against 
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the  payment  out  of  the  proceeds  of  the  sale  without  notice 
to  them.  The  object  of  entering  the  caveat  was  to  secure 
payment  of  the  freight  and  other  expenses  claimed  by  the  ship- 
owners. 

Shortly  after  the  seizure  the  Marshal  had  given  to  the  ship- 
owners an  undertaking  in  the  following  terms : 

"I  undertake  to  pay  you  on  the  completion  of  the  discharge 
of  the  cargo  the  amount  of  the  ascertained  freight  and  charges 
on  the  out-turn  in  the  terms  of  the  charter-party  and  bills  of 
lading." 

In  accordance  with  this  the  Marshal  paid  the  shipowners 
1,750Z.  on  account. 

Later,  the  shipowners  delivered  particulars  of  their  claim  in 
respect  of  the  whole  cargo,  which  summarised  was  as  follows : 
First,  freight,  as  per  C/P  2,118/.  6s.  9d. ;  secondly,  charges  at 
Barry,  119Z.  Ms.  id. ;  and  thirdly,  claim  for  detention  or  loss 
of  time,  1,080/. 

Roughly  speaking,  rather  more  than  half  of  this  claim,  if 
allowed,  would  fall  upon  the  portion  of  the  cargo  claimed  by 
the  Russian  Bank.  After  entering  appearance  in  these  proceed- 
ings the  bank  instituted  an  action  in  the  King's  Bench  Division 
of  the  High  Court  asking  for  a  declaration  as  to  their  rights. 
This  action  was  subsequently  abandoned. 

Certain  communications  passed  between  the  Russian  Bank 
and  the  Procurator-General,  the  result  of  which  was  that  the 
Procurator-General  consented  to  release  to  the  bank  the  net 
proceeds  of  part  of  the  cargo  to  which  they  laid  claim,  upon  the 
bank  giving  an  indemnity  in  writing  on  or  about  November  19. 

The  document  evidencing  this  arrangement  was  in  the 
following  terms : 

"  In  Prize. 

"  s.s.  lolo. 

"Whereas  the  undermentioned  goods  have  been  seized  as 
prize :  and  whereas  the  Russian  Bank  for  Foreign  Trade 
claims  to  be  entitled  to  the  goods  hereinafter  described,  and  has 
requested  the  Procurator-General  to  consent  to  an  Order  for 
the  release  to  them  of  the  said  goods :  and  whereas  the 
Procurator-General  is  willing  upon  receiving  the  following 
indemnity  (and  subject  to  such  other  conditions  (if  any)  as  may 
have  been  arranged  between  the  parties)  to  consent  to  such  an 
Order : 

p.c.c.  19 
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"  Now,  in  consideration  of  the  Procurator-General  agreeing 
to  give  such  consent,  the  said  Russian  Bank  for  Foreign  Trade 
undertakes  to  indemnify  the  Procurator-General,  whether  on  his 
own  behalf,  or  on  behalf  of  the  Grown,  or  on  behalf  of  the 
Admiralty  Marshal,  or  of  any  officer  or  official  of  the  Crown, 
or  of  the  Prize  Gourt,  or  of  any  person  acting  under  the  authority 
or  instructions  of  the  same,  or  of  any  one  or  more  of  them, 
against  all  petitions  (including  petitions  of  right)  claims,  pro- 
ceedings, actions,  or  demands  for  or  in  respect  or  on  account 
of  the  goods  or  any  part  thereof,  or  any  proceeds  thereof  or 
arising  directly  or  indirectly  out  of  or  connected  with  the  seizure, 
detention  or  release  of  the  goods  or  any  part  thereof,  and  against 
all  costs,  damages,  and  expenses  in  respect  of  the  premises. 
And  the  bank  hereby  undertake  to  refund  to  the  Procurator- 
General  any  sum  or  sums  of  money  which  may  hereafter  be 
found  to  have  been  paid  or  may  be  paid  for  the  said  parcels  or 
any  of  them  by  an  alien  enemy." 

Then  followed  a  description  of  the  goods  by  reference,  and 
the  numbers  of  the  bills  of  lading,  and  the  numbers  of  the  poods, 
amounting  in  all  to  156,580  poods. 

I  assume  that  a  similar  indemnity  was  given  in  respect  of 
the  30,280  poods,  or,  at  any  rate,  that  the  same  conditions  applied 
to  the  release  of  the  proceeds  of  this  parcel. 

Later  in  the  proceedings,  by  consent  of  the  Procurator- 
General,  orders  were  made  authorising  the  Marshal  to  pay  out 
to  the  solicitors  for  the  Russian  Bank  the  net  proceeds  of  sale 
of  the  30,280  and  156,580  poods  of  barley,  less  certain  sums 
which  were  retained  until  the  question  of  freight  and  expenses 
was  decided. 

Pursuant  to  such  order  two  sums  of  2,500Z.  and  11,000/. 
(making  13,500Z.)  were  paid  out  to  the  Russian  Bank  out  of  the 
proceeds  of  the  sale  of  the  cargo,  leaving  in  Court  a  sum  of 
about  1,500Z.  (the  balance  of  the  proceeds)  until  the  questions 
now  in  dispute  were  determined. 

R.  A.  Wright,  for  the  Russian  Bank  for  Foreign  Trade. — 
Under  the  common  law  rule  no  freight  would  be  due.  The  lolo 
being  a  British  ship  with  goods  on  board  consigned  to  Hamburg, 
as  soon  as  war  broke  out  it  became  illegal  for  the  shipowners 
to  carry  the  goods  to  their  destination,  and  the  contract  of 
affreightment  was  at  an  end.     Under  the  bills  of  lading  freight 


THE    lOLO.  295 

was  due  on  delivery  of  the  goods  at  Hamburg.  This  condition 
was  not  fulfilled,  and  there  must  be  complete  performance 
before  the  shipowners  are  entitled  to  freight— see  Metcalfe  v. 
Britannia  Ironworks  Co.  [1877]  (46  L.  J.  Q.B.  443;  2  Q.B.  D. 
423).  In  a  precisely  similar  case,  tried  in  the  King's  Bench 
Division,  Rowlatt,  J.,  decided  that  neither  the  full  freight  nor 
freight  pro  rata  itineris  was  payable — St.  Enoch  Shipping  Co., 
LiM.  V.  Phosphate  Mining  Co.  [1915]  (W.  N.  197;  Lloyds  List, 
April  29,  1915).  It  is  not  sufficient  answer  to  say  that  the 
shipowners  carried  the  cargo  to  a  port  relatively  near  Hamburg, 
as  in  The  Teutonia  [1872]  (41  L.  J.  Adm.  57;  L.  R.  4  P.C.  171), 
for  in  that  case,  under  the  contract,  the  ship  did  not  have  to  go 
to  a  named  port  as  in  the  present  case,  but  merely  to  a  safe  port 
to  be  named  by  the  charterers — see  also  Ogden  v.  Graham  [1861] 
(31  L.  J.  O.B.  26;  1  B.  &  S.  773)  and  Carver's  Carriage  by  Sea 
(5th  ed.),  s.  238. 

This  is  the  first  case  in  which  the  Prize  Court  has  been 
concerned  with  questions  of  freight  in  connection  with  a  British 
ship  carrying  innocent  goods.  In  The  Juno  {ante,  p.  151)  the 
question  was  as  to  payment  of  freight  out  of  the  proceeds  of 
sale  of  condemned  goods,  and  the  Court  had  no  "concern  .  .  . 
with  the  contracts  between  the  shipowners  and  the  shippers  or 
cargo  owners "  (ante,  p.  160).  In  the  present  case  the  Court 
is  concerned  with  the  contract,  the  dispute  being  between  the 
cargo  owners  and  shipowners,  and  on  the  contract  the  cargo 
owners  are  entitled  to  the  proceeds  of  the  goods  without 
deduction  for  freight. 

Roche,  K.C.,  and  W.  N.  Raeburn,  for  the  shipowners. — It 
must  not  be  assumed  that,  because  the  goods  were  released  to 
the  claimants,  they  were  necessarily  innocent  goods.  The  goods 
were  released  to  allies,  and  it  has  not  been  proved  that  they  were 
released  as  of  right,  because  the  property  in  them  was  in  the 
claimants;  and  further,  the  release  was  subject  to  the  indemnity 
to  pay  freight.  The  general  principle  that  at  common  law  no 
freight  is  payable  unless  the  goods  are  carried  to  their  port  of 
destination  is  admitted,  but  different  principles  prevail  in  the 
Prize  Court — The  Juno  (ante,  p.  151)  and  The  Corsican  Prince 
(ante,  p.  178).  Further,  there  was  a  particular  contract  in  this 
case  by  which  an  alternative  method  of  performance  was 
provided.  By  the  bill  of  lading,  "  in  case  of  blockade  or  inter- 
dict of  the  port  of  discharge,  or  if  the  entering  of  or  discharging 
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in  the  port  shall  be  considered  by  the  master  unsafe  by  reason 
of  war  disturbances  or  ice,  the  master  may  land  the  goods  at 
the  nearest  safe  and  convenient  port  at  the  expense  and  risk  of 
the  owners  of  the  goods.  .  .  ." 

This  brings  the  case  within  the  principles  laid  down  in  The 
Teutonia  (41  L.  J.  Adm.  57;  L.  R.  4  P.C.  171);  see  also  Waugh 
i;.  Morris  [187S]  (42  L.  J.  Q.B.  57;  L.  R.  8  Q.B.  202)  as  to 
the  non-avoidance  of  an  illegal  contract  where  there  is  an 
alternative  method  by  which  it  can  be  carried  out  without 
violating  the  law.  The  port  to  which  the  lolo  went  was  the 
"  nearest  safe  and  convenient  port."  The  master  accepted  the 
advice  of  the  Admiralty  and  landed  the  cargo  at  Barry, 
which  was  a  convenient  port  and  the  nearest  safe  port  to 
Hamburg. 

H.  Stranger,  for  the  Procurator-General. — In  The  Juno  {ante, 
p.  151)  the  vessel  could  not  proceed  to  the  port  of  destination 
because  she  had  enemy  cargo  on  board.  In  the  present  case 
the  lolo  could  not  proceed  because  she  had  an  enemy  destination. 
The  principle  is  the  same,  and  while  entitled  to  some  freight 
in  accordance  with  the  decision  in  The  Juno  {ante,  p.  151), 
the  shipowners'  claim  in  respect  of  expenses  and  detention  at 
Portishead  should  be  disallowed. 

R.  A.  Wright,  in  reply. — The  indemnity  given  by  the  Russian 
Bank  was  the  result  of  a  compromise  whereby  the  goods  were 
treated  as  innocent  goods,  and  the  case,  therefore,  is  identical 
with  St.  Enoch  Shipping  Co.,  Lim.  v.  Phosphate  Mining  Co. 
([1915]  W.  N.  197;  Lloyds  List,  April  29,  1915),  except  for  the 
"  blockade  and  interdict "  clause  in  the  bill  of  lading.  But  the 
object  of  that  clause  was  merely  to  put  an  end  to  the  shipowner's 
responsibility  by  providing  an  alternative  method  of  delivery.  If 
it  were  intended  that  under  that  alternative  method  the  ship- 
owners were  entitled  to  freight,  some  words  should  have  been 
added  altering  the  governing  part  of  the  contract  \\'ith  regard  to 
payment  of  the  lump  sum  freight  on  delivery  at  Hamburg. 

The  "  blockade  and  interdict "  clause  is  inapplicable  where 
the  whole  contract  has  become  impossible  of  performance  in 
medio.  The  shipowners  in  fact  never  purported  to  act  under 
that  clause,  but  treated  the  voyage  as  at  an  end.  On  the  effect 
of  the  outbreak  of  war  on  contracts  of  affreightment,  see 
Arnhold  Karberg  &  Co.  v.  Blythe,  Green,  Jourdan  &  Co. 
([1915]  2  K.B.  379),  per  Scrutton,  J.,  at  p.  389,  quoting  from 
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the  judgment   of  Willes,   J.,    in   Esposito    v.    Bowden    [1857] 
(7  E.  <&  B.,  at  p.  783). 

[Roche,  K.C.,  referred  to  Sanday  &  Co.  v.  British  and 
Foreign  Marine  Insurance  Co.  [1915]  (2  K.B.  781).] 

Cur.  adv.  vult. 

June  7. — Sir  Samuel  Evans  (The  President). — Having  stated 
the  facts  set  out  above,  the  learned  Judge  proceeded :  It  has  been 
necessary  to  set  out  the  above  facts  in  order  that  the  circum- 
stances in  which  the  Russian  Bank  made  the  present  application 
may  be  understood.  Counsel  for  the  bank  contended  that  they 
were  entitled  to  be  paid  out  the  balance  of  the  proceeds  of  the 
sale  of  the  barley  in  full,  without  any  deduction  for  freight  or 
any  other  charges. 

The  foundation  of  his  contention  was  that  in  law  the  contract 
between  the  shipowners  and  the  bank,  as  owners  of  cargo,  had 
come  to  an  end,  because  the  goods  were  not  delivered  in  the 
port  of  Hamburg  in  accordance  with  the  contract  contained  in 
the  bill  of  lading,  and  that  the  shipowners  were  not  legally 
entitled  to  recover  the  freight  or  any  part  thereof,  or  to  any 
lien  therefor,  or  to  any  allowance  in  respect  of  it. 

But  before  proceeding  to  say  anything  about  the  legal 
questions  which  were  argued,  I  must  point  out  that,  in  the  view 
I  take  of  the  facts,  there  are  difficulties  in  the  way  of  the  bank's 
claim  which  appear  to  be  insuperable. 

In  the  first  place,  counsel  for  the  bank  assumed  that  his 
clients  were  in  the  position  of  absolute  owners  of  the  cargo 
entitled  to  say  that  the  seizure  was  wrongful,  and  that  their 
claim  must  be  considered  without  any  reference  to  the  seizure 
as  prize,  or  to  the  sale  or  to  the  prize  proceedings  or  to  the 
terms  on  which  the  consent  to  the  release  of  the  proceeds  of 
the  sale  was  given.  The  argument  was  directed  as  if  the  question 
was  merely  one  between  the  bank  and  the  shipowners,  and 
dependent  only  upon  the  contract  contained  in  the  charterparty. 

The  same  bank  were  interested  in  a  cargo  shipped  and  seized 
in  very  similar  circumstances  in  the  Case  of  The  Corsican 
Prince  {ante,  p.  178),  which  came  before  this  Court  in  February 
last,  and  I  venture  to  repeat  what  I  said  in  that  case  upon  the 
question  of  release  by  the  Crown,  as  follows : 

"  The  Crown  has  full  right  to  consent  to  the  release  of  any 
ship  or  goods  captured  or  seized  on  any  grounds  that  to  the 
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Crown  may  seem  fit.  Moreover,  it  does  not  by  any  means 
follow  as  a  necessary  consequence  of  the  release  that  the  goods 
were  not  properly  seized  as  prize  as  the  Crown's  droits  of 
Admiralty.  In  the  present  case,  as  the  Empire  of  Russia  is 
our  ally  in  the  war,  it  does  not  require  a  very  vivid  imagination 
to  conceive  grounds  for  giving  up  to  the  Russian  Bank  the 
proceeds  of  the  portion  of  the  cargo  claimed  by  them,  quite 
other  than  an  acknowledgment  of  wrongful  seizure.  And  if  it 
be  thought  material,  it  would  be  quite  open  to  any  one  interested 
in  these  proceedings  to  allege  and  to  set  out  to  prove  that  the 
seizure  of  the  cargo  was  lawful "  {ante,  p.  187). 

I  will  add  that  if  it  had  been  thought  material  in  the  interest 
of  the  bank  in  the  present  case,  it  would  have  been  quite  open 
to  any  one  interested  in  the  proceedings  to  allege  and  to  set 
out  to  prove,  if  they  could,  that  the  seizure  of  the  cargo  was 
unlawful,  and  that  they  were  absolutely  entitled  according  to 
prize  law  to  have  the  cargo  released,  with  or  without  costs  and 
expenses. 

That  task  they  did  not  undertake.  The  course  they  were 
advised  to  take,  and  which  they  may  have  taken  with  much 
prudence,  was  to  accept  the  release  of  the  net  proceeds  of  the 
sale  of  the  goods  upon  the  terms  of  the  indemnity  hereinbefore 
set  out.  These  terms  shew  clearly  that  the  arrangement  was 
a  compromise,  and  that  it  was  by  no  means  admitted  that  the 
Russian  Bank  were  entitled  as  of  right  to  the  cargo  or  its 
proceeds. 

I  need  hardly  say  that  according  to  the  rules  and  practice  of 
this  Court  the  Marshal  rightly  acted  when  he  undertook  to  pay 
to  the  shipowners  the  "  ascertained "  freight  and  charges,  by 
which  I  think  was  meant  the  proper  amount  of  freight  and 
charges  to  be  ascertained  by  a  reference  to  the  Registrar  and 
Merchants  in  accordance  with  the  principles  which  have  been 
laid  down  for  the  purpose. 

These  payments  have  in  part  been  made,  and  will  at  the 
end  be  made  in  full,  out  of  the  proceeds  in  Court,  and  are 
covered  by  the  wide  words  of  the  indemnity. 

Upon  these  facts  I  am  of  opinion  that  the  Russian  Bank  are 
not  entitled  to  be  paid  in  full  without  any  reduction  for  freight 
and  expenses. 

But,  lest  my  view  of  the  result  of  the  facts  may  be  considered 
to  be  erroneous,  and  as  the  legal  aspect  of  the  case,  and  of 
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cases  similar  to  it,  is  of  general  importance,  I  will  deal  also 
with  the  law  applicable  to  such  cases.  I  can  do  this  the  more 
briefly  because  I  have  already  had  occasion  to  deal  with  the 
subject  in  some  of  its  aspects  in  The  Juno  {ante,  p.  151)  and 
The  Corsican  Prince  (ante,  p.  178). 

The  former  dealt  with  the  freight  claimed  by  owners  of  a 
British  ship  (in  respect  of  goods  which  were  laden  upon  her  and 
which  were  condemned  as  prize)  as  against  the  captors;  and 
the  respective  positions  of  British  ships  and  neutral  ships  in 
relation  to  their  rights  to  freight  in  such  cases  were  compared. 

In  the  latter  I  considered  the  general  question  of  the  juris- 
diction of  the  Prize  Court  to  award  freight  to  owners  of  British 
ships  where  the  cargo  was  seized  as  prize  and  where  it,  or  its 
proceeds,  had  been  released,  as  in  the  present  case. 

In  order  to  avoid  repetition  I  would  refer  to  the  authorities 
cited  in  those  two  decisions.  From  them  I  deduced  certain 
results  and  ventured  to  lay  down  the  following  propositions : 

"  The  Prize  Courts  have  constantly  dealt  with  claims  for 
freight  and  damages  where  ships  or  cargoes  have  been  captured 
or  seized,  not  only  as  between  captors  and  owners,  but  also  as 
between  owners  of  ships  and  owners  of  cargo;  and  have  adjudi- 
cated upon  such  claims  whether  the  ship  or  cargo  had  been 
released,  and  when  both  ship  and  cargo  had  been  released;  and 
apparently  no  actions  involving  those  questions  in  similar  cases 
were  brought  in  any  common  law  Court. 

"  And  this  is  obviously  for  grounds  solid  in  justice,  and  con- 
venient in  practice,  because  the  two  Courts  administer  two 
different  codes  or  systems  of.  law:  the  Prize  Courts  deal  with 
claims  in  accordance  with  the  law  of  nations,  and  upon  equitable 
principles  freed  from  contracts,  which  almost  always  cease  to 
have  effect  upon  capture  or  seizure  by  reason  of  the  non- 
performance or  non-completion  of  the  contract  of  affreightment; 
whereas  common  law  Courts  would  only  determine  the  con- 
sequences of  the  strictly  legal  contractual  obligations  of  the 
parties. 

"  The  King's  Bench  Courts  would  either  give  the  claimants 
for  freight  the  whole  or  nothing,  according  to  whether  the 
contract  of  affreightment  had  been  performed  or  not.  But  the 
Prize  Court  takes  all  the  circumstances  into  consideration,  and 
may  award,  as  it  has  done  in  decided  cases,  the  whole  or  a 
moiety  of  the  freight,   or  a  sum  pro  rata  itineris;  or  it  may 
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discard  the  contract  rate  altogether  even  as  «  basis  for  assess- 
ment on  calculation — vide  The  Twilling  Riget  [180^]  (5  C.  Rob. 
82;  1  Eng.  P.C.  430) — or  it  may  withhold  or  diminish  the  sum 
by  reason  of  misconduct,  as,  for  example,  by  resistance  to 
search,  or  spoliation  or  non-disclosure  of  papers."  [The 
CoRsicAN  Prince  (ante,  at  p.  185).] 

A  passing  reference  was  made  in  the  judgment  given  in 
The  Juno  (ante,  p.  151)  to  the  case  of  The  Friends  [78J0] 
(Edw.  246;  2  Eng.  P.C.  48).  It  was  not  dealt  with  at  length 
because,  as  was  pointed  out,  it  was  between  shipowners  and 
cargo  owners,  and  riot  between  shipowners  and  captors,  as  was 
that  of  The  Juno  (ante,  p.  151).  That  very  circumstance  renders 
the  decision  in  The  Friends  (Edw.  246;  2  Eng.  P.C.  48)  of 
great  importance  in  the  consideration  of  the  matter  now 
before  the  Court.  It  is  right  therefore  to  refer  to  it  more 
fully. 

It  was  the  case  of  a  British  vessel  which  had  been  chartered 
to  deliver  a  cargo  at  Lisbon.  The  ship  had  prosecuted  her 
voyage  to  the  entrance  of  the  Tagus,  when  she  was  warned  off 
by  the  blockading  squadron.  A  gale  of  wind  afterwards  blew 
her  out  to  sea,  and  she  was  captured  by  a  Spanish  privateer, 
but  was  soon  afterwards  re-captured  by  a  British  cruiser  and 
taken  to  Madeira,  where  the  ship  and  cargo  were  sold  by  the 
re-captors  to  pay  salvage.  The  ship  and  cargo  were  afterwards 
decreed  to  be  restored. 

The  question  the  Court  had  to  decide  was  what  freight  was 
due  in  the  circumstances.  On  the  part  of  the  owner  of  the  ship 
it  was  contended  that  the  whole  of  the  freight  was  due,  as  the 
ship  had  actually  gone  up  to  the  mouth  of  the  port  to  which 
she  was  destined.  On  the  part  of  the  owner  of  the  cargo  it  was 
contended  that  no  freight  was  due,  as  the  cargo  was  not  delivered 
according  to  the  terms  of  the  charterparty. 

Referring  to  certain  cases  of  American  ships  bound  to  France 
or  Holland,  and  which  were  brought  into  this  country  under  the 
prohibitory  law.  Lord  Stowell  said : 

"  In  those  cases  the  Court  gave  the  master  the  full  benefit  of 
the  freight,  not  by  virtue  of  his  contract,  because,  looking  at 
the  charter-party  in  the  same  point  of  view  as  the  Court  of 
common  law,  it  could  not  say  that  the  delivery  at  a  port  in 
England  was  a  specific  performance  of  its  terms.  But,  there 
being  no  contract  which  applied  to  the  existing  state  of  facts, 
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the  Court  found  itself  under  an  obligation  to  discover  what  was 
the  relative  equity  between  the  parties.  This  Court  sits  no  more 
than  the  Courts  of  common  law  do  to  make  contracts  between 
parties;  but,  as  a  Court  exercising  an  equitable  jurisdiction,  it 
considers  itself  bound  to  provide  as  well  as  it  can  for  that 
relation  of  interests  which  has  unexpectedly  taken  place  under 
a  state  of  facts  out  of  the  contemplation  of  the  contracting  parties 
in  the  course  of  the  transaction." 

And  in  pronouncing  his  decision  in  the  case  of  The 
Friends  (Edw.  246;  2  Eng.  P.C.  48)  he  delivered  himself  as 
follows : 

"  The  present  case  is  marked  with  peculiar  misfortune, 
because  here,  after  the  ship  had  been  stopped  by  the  blockading 
force,  she  was  blown  out  to  sea,  and  being  subsequently  taken 
out  of  the  hands  of  the  master,  she  was  carried  by  the  re-captors 
to  a  distant  port,  and  there  sold,  together  with  her  cargo,  at  a 
great  loss.  In  this  case,  therefore,  loss  is  unavoidable,  and  the 
only  question  is  upon  whom  the  weight  of  it  shall  fall.  Now,  if 
the  incapacity  of  completing  the  voyage  could  be  exclusively 
attributed  to  one  of  the  parties,  it  would  be  proper  that  the  loss 
should  fall  there;  but  the  fact  is  that  the  calamity  is  common 
to  both,  for  both  ship  and  cargo  were  equally  affected  by  the 
blockade.  The  ship  could  not  have  entered  the  interdicted  port 
in  ballast,  any  more  than  the  cargo  could  have  entered  it  in  any 
other  vehicle.  The  loss  arises  from  the  common  incapacity  of 
the  one  and  of  the  other;  I  think,  therefore,  that  what  equity 
would  suggest  is  that  the  loss  should  be  divided;  and,  under 
these  circumstances,  I  shall  direct  a  moiety  of  the  freight  to  be 
paid"  (Edw.  248;  2  Eng.  P.C.  49). 

In  the  case  which  now  falls  for  decision  in  this  Court 
the  cargo  in  question  was  seized  as  prize,  and  its  proceeds 
were  paid  into  Court  to  be  dealt  with  in  the  prize  pro- 
ceedings. 

I  have  pointed  out  that,  according  to  the  authorities  and 
practice  of  the  Court  of  Prize,  the  jurisdiction  of  the  Court  to 
deal  with  freight  is  not  affected  by  the  release  of  the  cargo, 
even  if  it  had  been  released  upon  the  decision  of  the  Court  that 
it  had  been  wrongfully  seized,  which  was  not  the  case  in  relation 
to  this  cargo. 

According  to  the  common  law,  the  contract  of  affreightment 
came  to  an  end  immediately  it  became  illegal  because  of  the 


302  THE    lOLO. 

war  to  proceed  to  carry  the  goods  to  their  German  destination, 
and  in  a  Court  of  common  law  no  freight  could  be  recovered 
under  the  contract  which  had  so  come  to  an  end. 

An  illustration  of  this  is  afforded  by  the  recent  judgment  of 
Mr.  Justice  Rowlatt  in  St.  Enoch  Shipping  Co.,  Lim.  v. 
Phosphate  Mining  Co.  ([1915]  W.  N.  197;  Lloyds  List, 
April  29,  1915),  where  the  learned  Judge  decided  that  no  payment 
could  be  recovered  by  the  shipowners  for  the  carriage  of  cargoes 
of  cotton,  copper,  phosphate,  and  wheat  from  South  America 
which  were  destined  for  Hamburg,  but  which  were  diverted  to 
Manchester. 

It  must  be  noted  in  connection  with  this  decision  that, 
although  the  cargoes  were  in  some  way  detained  by  the  Customs 
authorities,  no  proceedings  in  prize  were  taken.  The  cargoes, 
were  given  back  as  if  they  never  had  been  interfered  with  by 
the  Customs  authorities,  and  the  case  was  dealt  with  upon  the 
footing  that  no  seizure  as  prize  was  ever  effected. 

I  may  be  allowed  to  point  out  that  the  decision  in  that  case, 
although  I  doubt  not  it  was  given  in  accordance  with  the  law 
of  contract,  might  fairly  be  considered  commercially  as  producing 
a  hardship  to  the  shipowners. 

On  the  other  hand,  it  is  satisfactory  to  note  that  if  my  view 
of  the  doctrines  to  be  applied  in  such  cases  when  they  come 
before  the  Prize  Court  is  correct,  a  more  even  and  equitable 
adjustment  can  be  made,  which  balances  fairly  the  rights  of  the 
parties,  where  the  contract  which  has  been  ended  no  longer 
regulates  them. 

Upon  the  grounds  on  which  my  decision  is  based  it  becomes 
unnecessary  for  me  to  decide  the  various  questions  which  were 
argued  upon  the  construction  of  the  bill  of  lading  and  the  efiecf 
of  the  "  blockade  and  interdicted  port "  clause. 

In  my  judgment  the  application  of  the  Russian  Bank  for 
payment  of  the  proceeds  in  full  without  any  deduction 
for  freight  or  charges  fails,  and  I  dismiss  their  summons 
with  costs. 

Counsel  for  the  shipowner  did  not  contend  in  these  proceed- 
ings that  they  were  entitled  to  the  full  freight  as  the  contract 
freight.  In  one  sense  it  was  not  necessary  upon  this  application 
to  argue  that  point.  But  I  do  not  apprehend  that  it  is  desired 
to  argue  it  further.  And  so,  it  may  be  convenient  now  to  order 
that  it  be  referred  to  the  Registrar  and  Merchants  to  ascertain 
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the  amount  due  for  freight  or  charges  in  respect  of  all  the  cargoes 
upon  the  principles  laid  down  in  the  judgment  of  this  Court  in 
The  Juno  {ante,  p.  151). 


Solicitors — Coward  &  Hawksley,  Sons  &  Chance;  Botterell  &  Roche; 
Treasury  Solicitor. 

[Beported  by  E.  C.  Trehern,  Esq.,  Earrister-at-Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     June  14,   1915. 

THE  BELGIA. 

German  Ship — Deviation  to  Avoid  Capture  by  French — 
Refusal  to  Admit  to  British  Port — Outbreak  of  War  between 
Great  Britain  and  Germany — Subsequent  Capture — At  Sea  or  in 
Port — Entering  Port  for  other  than  Commercial  Purposes — 
Hague  Conference,  1907,  Convention  VI.  arts.  1  and  2. 

On  August  3,  1914,  a  German  liner  bound  from  New  York  to 
Hamburg,  having  heard  by  wireless  that  war  had  broken  out 
between  France  and  Germany,  deviated  to  the  Bristol  Channel, 
and  on  the  afternoon  of  August  4  arrived  off  Newport  (Mon.), 
not — as  was  suggested  by  her  master — to  get  coal,  but  to  avoid 
possible  capture  by  French  warships  in  the  English  Channel,  and 
to  get  instructions  from  her  owners.  War  between  Great  Britain 
and  Germany  being  imminent,  and  fearing  that  damage  might  be 
intended  to  the  docks,  the  port  authorities  refused  the  vessel  admis- 
sion and  directed  her  to  an  anchorage  further  out  in  the  channel. 
Early  next  morning,  a  state  of  war  having  existed  between 
Great  Britain  and  Germany  since  eleven  o'clock  on  the  previous 
evening,  the  vessel  was  boarded  by  port  officials  with  an  armed 
escort  and  brought  into  Newport. 

The  Crown  claimed  that  the  vessel  was  captured  at  sea  and 
was  liable  to  condemnation.  The  owners  claimed  that  she  was 
seized  in  port,  or  while  entering  port,  and  was  only  subject  to 
detention  during  the  period  of  the  war : — Held,  that  the  vessel 
was  captured  at  sea,  and  not  in  port  or  whilst  entering  port,  and 
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therefore  she  was  not  entitled  to  the  protection  afforded  by 
article  1  of  the  Sixth  Hague  Convention,  and  must  be  condemned. 
Quaere,  whether  a  vessel  which  is  not  entering  a  port  for 
commercial  purposes,  but  to  avoid  possible  capture,  is  protected 
from  confiscation  under  articles  1  and  2  of  the  Sixth  Hague 
Convention. 

Cause  for  the  condemnation  of  ship  as  prize. 

On  August  3,  1914,  the  Belgia,  a  screw  steamship  of  8,132 
tons  gross,  belonging  to  the  Hamburg-Amerika  line,  when  off 
the  Scillies  in  the  course  of  her  voyage  from  New  York  and 
Boston  to  Hamburg,  heard  by  wireless  that  war  had  broken  out 
between  France  and  Germany,  and  her  master  decided  to  make 
for  the  Bristol  Channel  to  avoid  possible  capture  by  French 
warships,  and  also  to  get  instructions  from  his  owners.  He 
picked  up  a  Newport  pilot,  and  on  the  afternoon  of  August  4 
arrived  off  Newport.  War  being  then  imminent  between  Great 
Britain  and  Germany,  the  military  and  port  authorities,  thinking 
that  the  Belgia  might  be  an  armed  German  liner  with  hostile 
designs  on  the  port,  decided  to  refuse  her  admission. 

The  subsequent  events  which  culminated  in  the  seizure  of  the 
vessel,  according  to  the  affidavit  of  the  dockmaster  at  Newport, 
were  as  follows : 

"  At  about  4.30  p.m.  I  proceeded  out  in  a  tug,  and  when 
the  Belgia  was  near  the  Bell  buoy  I  hailed  her  to  stop  or  she 
would  be  fired  on,  as  the  port  was  then  only  being  used  for 
Admiralty  purposes.  She  accordingly  stopped  and  anchored,  and 
I  went  on  board.  I  asked  the  Captain  why  he  wished  to  come 
to  Newport.  The  Captain  replied  that  he  was  from  Boston 
short  of  coal,  and  was  unable  to  get  to  his  destination — Hamburg 
— and  that  the  Newport  pilot  had  told  him  that  he  could  get 
good  coal  at  Newport  and  could  dock  there.  Shortly  afterwards 
the  officer  in  command  of  the  Severn  Defences  accompanied  by 
Customs  officers  came  out.  The  coal  in  the  Belgia  was  then 
measured  and  it  was  found  that  there  were  about  350  tons  in 
the  bunkers.  The  master  of  the  Belgia  told  me  that  the  ship 
could  steam  13|  knots  on  eighty  tons  per  day.  Hamburg  is  only 
about  843  miles  from  Newport.  There  was  sufficient  coal  on 
board  to  steam  over  1,400  miles.  The  Belgia  afterwards 
anchored  off  the  English  and  Welsh  Lightship  (which  is  over 
5  miles  outside  the  Bell  buoy). 
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"  About  1  A.M.  on  the  4th,  after  war  with  Germany  was 
declared,  the  Collector  of  Customs  telephoned  .  .  .  that  he  was 
placing  at  my  disposal  a  sufficient  force  of  police  and  military 
to  take  off  in  the  tug  and  arrest  the  Belgia  ...  I  sent  the 
tug  with  a  letter  to  the  captain  and  pilot  of  the  Belgia 
inquiring  whether  the  vessel  was  still  at  anchor  in  the 
position  which  I  indicated  and  telling  him  (sic)  to  have 
steam  ready  to  proceed  to  Newport,  and  that  definite  instructions 
would  be  sent  off  later.  ...  I  did  so  because  I  thought  that 
the  captain  might  decide  to  go  down  channel  and  try  to  make 
Hamburg.  These  instructions  were  delivered,  and  had  the 
desired  effect  on  the  captain  (as  he  afterwards  told  me)  of 
causing  him  not  to  move  the  vessel. 

"  At  about  3.45  a.m.  I  went  out  in  a  tug  to  the  Belgia  with 
the  Chief  Constable  and  12  men  armed  with  rifles  and  the 
Customs  officers.  The  position  of  the  Belgia  was  then  as  follows  : 
The  English  and  Welsh  Light  vessel  bearing  about  E.S.E. 
three-quarters  of  a  mile,  and  the  Spit  lay  about  N.E.  1  mile.  She 
was  therefore  3f  miles  from  the  Somersetshire  coast  and  5  miles 
from  the  Bell  buoy  (marking  the  mouth  of  the  River  Usk). 
...  I  told  the  master  of  the  Belgia  that  war  had  been  declared 
between  Great  Britain  and  Germany  at  midnight,  that  resistance 
was  useless  .  .  .  and  that  he  could  not  get  the  vessel  out  of  the 
channel  if  he  wanted  to.  I  suggested  that  he  should  surrender 
and  allow  us  to  take  charge  of  the  vessel  quietly  .  .  .  and  the 
master  agreed  to  our  demand.  I  then  told  the  master  that  I 
would  put  my  own  engineers  in  the  engine  room  and  this  I  did 
...  I  went  on  the  navigation  bridge — advising  the  pilot — to 
proceed  with  the  vessel  to  Newport.  The  Belgia  was  in  this 
way  taken  into  Newport,  and  was  safely  moored  in  dock  at 
about  6.40  a.m.  The  Chief  Constable  then  took  the  armed  police 
out  of  the  tug  and  placed  them  on  board  the  Belgia." 

According  to  the  affidavit  of  the  Surveyor  of  Customs,  the 
ship  "  was  seized  as  prize  ...  to  the  use  of  His  Majesty  in  the 
said  port  on  the  5th  day  of  August,  1914  ";  and  the  claim  on  the 
writ,  dated  August  13,  was  for  a  decree  of  confiscation  of  the 
Belgia  "  seized  at  sea  by  the  officer  of  His  Majesty's  Customs 
at  the  Port  of  Newport,"  the  words  "  at  sea  "  being  added  by  an 
amendment  of  later  date. 

Aspinall,  K.C.,  and  C.  R.  Dunlop,  for  the  Procurator- 
General. — The  Belgia  was  captured  at  sea  and  not  in  port  or 
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whilst  entering  port.  The  language  in  the  affidavit  and  in  the 
original  indorsement  on  the  writ  is  accounted  for  by  reason  of 
the  fact  that  the  Customs  authorities  did  not  fully  appreciate 
the  meaning  of  prize  terms  in  the  early  stages  of  the 
war,  when  there  was  considerable  doubt  about  the  law  of 
detention  and  capture.  But  it  is  a  question  of  fact  as  to  where 
the  vessel  was  captured,  and  the  master  admits  that  he  was 
seized  in  the  place  where  he  was  anchored,  which  was  more  than 
two  miles  away  from  Newport  and  at  sea.  The  vessel  is  there- 
fore subject  to  condemnation,  as  article  3  of  the  Sixth  Hague 
Convention,  which  exempts  enemy  vessels  captured  at  sea  in 
ignorance  of  the  outbreak  of  hostilities,  has  no  application  to 
German  vessels. 

Leek,  K.C.,  and  Arthur  Pritchard,  for  the  claimants,  the 
owners  of  the  vessel. — The  Belgia  was  within  the  limits  of  the 
port  of  Newport  when  seized;  and  the  authorities — as  appears 
from  the  earlier  documents  in  the  case — were  of  that  opinion. 
The  word  "  port,"  in  an  international  convention,  has  not 
the  same  narrow  meaning  as  in  a  charterparty  or  other 
commercial  document,  and  should  be  given  the  widest 
interpretation.  The  port  authorities  exercised  jurisdiction 
over  the  whole  of  the  waters  outside  Newport,  including 
the  spot  where  the  Belgia  is  alleged  to  have  been  captured.  The 
harbourmaster  exercised  his  jurisdiction  by  pointing  out  where 
the  Belgia  was  to  anchor,  and  the  space  of  water  over  which 
port  discipline  is  exercised  is  part  of  the  port:  see  the  obser- 
vations of  Brett,  M.R.,  in  Garston  &  Co.  v.  Higkie  [1885] 
(15  Q.B.  D.  580,  at  p.  590).  P'urther,  all  the  acts  of  detention 
took  place  within  the  limits  of  the  fiscal  port  as  defined  by  the 
Order  of  December  28,  1847,  constituting  Newport  a  port,  and 
published  in  the  London  Gazette  of  January  4,  1848. 

But  it  is  not  necessary  to  prove  that  the  seizure  of  the  vessel 
took  place  "  in  "  the  port.  It  is  sufficient  to  satisfy  the  provisions 
of  article  1  of  the  Sixth  Hague  Convention  if  she  was  "  entering  " 
the  port ;  and  she  was  a  vessel  which  could  be  properly  described 
as  "  entering  the  port  of  Newport "  when  she  arrived  oft  the 
port  on  August  4,  and  she  continued  to  be  a  vessel  "entering" 
the  port  until  she  was  in  fact  taken  there  by  the  harbourmaster 
on  the  following  morning. 

Aspinall,  K.C.,  in  reply. — The  Belgia  was  captured  at  sea,  and 
it  is  immaterial  whether  she  was  within  the  fiscal  port  or  not — 
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The  Mowe  (ante,  p.  60;  [1915]  P.  1).  Further,  the  Belgia  was- 
not  entering  the  port  for  commercial  purposes  at  all,  and,  as 
the  preamble  to  the  Sixth  Hague  Convention  shews,  the  object 
of  the  convention  is  to  insure  the  security  of  international  com- 
merce; articles  1  and  2,  therefore,  have  no  application  to  the 
case  of  a  vessel  coming  to  a  port  to  avoid  capture  and  being 
refused  admission  to  the  port. 

Sir  Samuel  Evans  (The  President). — The  circumstances 
under  which  this  vessel  was  captured  have  been  fully  stated  to 
me,  and  I  must  decide  the  case  in  accordance  with  what  was 
actually  done,  and  not  in  accordance  with  any  language,  accurate 
or  inaccurate,  which  may  have  been  used  by  the  laymen  in  and 
about  the  port  of  Newport  at  the  time  of  the  commencement  of 
this  war,  when  people  were  not  familiar  with  the  nomenclature, 
or  with  the  provisions  which  one  has  made  since. 

I  find,  in  fact,  that  this  vessel  was  captured  at  sea  after  the 
outbreak  of  hostilities — ^that  is  to  say,  about  four  o'clock  in  the 
morning,  at  the  place  which  is  approximately  marked  on  the 
chart  before  me,  and  which  is  described  in  the  affidavit  of  the 
dockmaster  as  follows :  "  The  English  and  Welsh  Light  vessel 
bearing  about  E.S.E.  three-quarters  of  a  mile,  and  the  Spit  lay 
about  N.E.  1  mile.  She  was  therefore  3f  miles  from  the 
Somersetshire  coast  and  5  miles  from  the  Bell  buoy  (marking  the 
mouth  of  the  river  Usk)."  Being  captured  there  and  in  these 
circumstances,  I  have  come  to  the  conclusion  that  she  was 
captured  at  sea.  If  that  is  right,  I  need  not  trouble  at  all  about 
the  Hague  Convention  No.  VI.  articles  1  and  2 ;  but  in  deference 
to  the  argument  of  counsel  for  the  claimants  I  will  say  a  word 
or  two  about  them. 

I  have  grave  doubt  whether  this  was  a  vessel  which  was 
intended  to  be  protected  by  that  convention  under  the  circum- 
stances in  which  she  was  placed  at  the  time  of  her  capture. 
The  preamble  to  the  convention  is  this :  "  The  contracting 
parties,  anxious  to  insure  the  security  of  international  commerce 
against  the  surprises  of  war,  and  wishing,  in  accordance 
with  modern  practice,  to  protect  as  far  as  possible  operations 
undertaken  in  good  faith  and  in  process  of  being  carried  out 
before  the  outbreak  of  hostilities  have  resolved  to  conclude  a 
Convention  to  this  effect."  Germany  was  a  party  to  that  con- 
vention subject  to  certain  reservations — namely,   article  3  and 
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part  of  article  4.  Article  1  deals  with  this  case.  It  deals  with  the 
case  of  a  vessel  already  in  port  at  the  time  of  the  outbreak  of 
hostilities,  and  deals  also  with  the  case  of  a  ship  which  has 
left  its  last  port  of  departure  before  the  commencement  of  the 
war,  and  is  entering  a  port  belonging  to  the  enemy  while  still 
ignorant  that  hostilities  have  broken  out.  In  my  opinion  this 
vessel  was  not  for  the  purpose  of  commerce  at  all,  entering  this 
port,  or  intending  to  enter  this  port.  I  do  not  believe  the 
story  of  the  captain  of  the  Belgia  that  he  intended  to  supply 
himself  with  coal.  That  was  his  excuse  for  coming  there.  He 
wanted  to  get  into  a  place  where  he  might  be  free  from  possible 
capture  by  French  cruisers,  and  to  get  instructions  from  his 
Government. 

However  that  may  be,  I  am  clearly  of  opinion  that  this 
vessel  had  not  entered,  and  was  not  entering,  this  port  at  the 
time  of  the  capture  within  the  meaning  of  article  1. 

I  have  already  said  in  The  Mowe  (ante,  p.  60;  [1915]  P.  1) 
what,  in  my  view,  is  the  meaning  of  "  port "  whenever  that 
word  is  used  in  this  article,  and  I  will  not  repeat  it.  But  even 
if  the  proper  meaning  to  be  attached  to  the  word  "port"  in 
this  article  was  "fiscal  port,"  I  am  not  at  all  satisfied  that  the 
Belgia  was  captured  while  within  the  limits  of  the  fiscal  port.  It 
must  be  proved  by  those  who  rely  on  it,  and  counsel  for  the 
claimants  have  not  satisfied  me  by  reference  to  the  plans  that 
this  place  was  within  the  fiscal  port.  That  is  wholly  unimportant, 
because  she  was  not  captured  in  entering  the  port;  she  was 
captured  at  sea,  and  is  not  entitled  to  the  protection  afforded  to 
commercial  vessels  engaged  in  the  exercise  of  their  commerce 
under  article  1  of  Convention  VI.  Therefore  she  was  a  vessel 
subject  to  condemnation.  Her  nationality  is  beyond  dispute,  and 
I  decree  her  condemnation  and  sale. 


Solicitors — Treasury  Solicitor ;  Pritchard  &  Sons. 

[Beported  hy  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.]  ' 

Sir  Samuel  Evans  (The  President).    June  9,  14,  21,  1915. 

THE  ZAMORA. 

Neutral  Cargo — Contraband — Requisition  by  Crown — Pre- 
servation in  Specie— Order  in  Council  of  April  29,  1915— 
Order  XXIX.  of  Prize  Court  Rules— Validity— Right  of  Angary. 

The  provisions  of  Order  XXIX.  rule  1  of  the  Prize  Court 
Rules,  authorised  by  an  Order  in  Council  of  April  29,  1915, 
whereby  a  ship  [or  goods]  which  the  Crown  desires  to  requisi- 
tion, and  in  respect  of  which  no  final  decree  of  condemnation 
hqs  been  made,  after  appraisement,  and  upon  an  undertaking 
to  pay  the  appraised  value  into  Court,  can  be  ordered  by  the 
Judge  to  be  released  and  delivered  to  the  Crown,  do  not  violate 
the  law  of  nations  by  reason  of  the  fact  that  they  are  applicable 
to  neutral  ships  and  goods,  and  the  Prize  Court  has  the 
jurisdiction  and  the  duty  to  give  effect  to  them. 

Claimants  to  property  captured  or  seized  as  prize  cannot 
demand  by  any  rule  of  internationl  law  that  the  property  shall 
be  preserved  in  specie  until  the  final  decree  determines  whether  it 
is  to  be  released  or  condemned. 

A  neutral  vessel,  laden  with  a  cargo  of  copper  owned  by 
neutrals  and  consigned  to  a  neutral  port,  was  captured  by  a 
British  warship  and  brought  into  port  as  prize  on  the  ground 
that  the  copper,  a  commodity  placed  by  Great  Britain  on  the 
absolute  contraband  list,  had  an  ultimate  enemy  destination;  and 
a  writ  in  prize  was  subsequently  issued  claiming  the  con- 
demnation of  both  ship  and  cargo.  Before  the  hearing  of  the 
condemnation  suit,  the  Procurator-General  took  out  a  summons 
for  an  order  that  part  of  the  copper  should  be  released  to  the 
Crown  in  accordance  with  the  terms  of  the  above  Order. 

Ordered,  that  the  copper,  after  appraisement  and  an  under- 
taking to  pay  the  appraised  value  into  Court  in  accordance  with 
rule  5  of  the  Order,  should  be  delivered  up  to  the  Crown  as 
prayed  by  the  summons. 

Summons  adjourned  into  Court  for  argument. 
The  following  statement  of  facts  is  taken  from  the  judgment : 
"  By  a  summons  issued  in  an  action  in  prize  relating  to  the 

p.c.c.  20 
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s.s.  Zamora  and  her  cargo,  an  application  was  made  by 
the  Procurator-General  for  an  interlocutory  order  that  part  of 
the  cargo  laden  in  the  vessel— namely,  about  400  tons  of  copper- 
should  be  released  and  delivered  up  to  the  Crown  under 
Order  XXIX.  of  the  Prize  Court  Rules,  upon  an  undertaking  to 
he  given  by  the  proper  officer  of  the  Crown  to  pay  into  Court 
the  appraised  value  of  the  copper  in  accordance  with  rule  5  of 
the  Order. 

"  The  claim  in  the  writ  in  the  prize  proceedings  was :  '  For  a 
decree  that  the  said  steamship  Zamora  be  condemned  and  con- 
fiscated as  good  and  lawful  prize,  on  the  ground  that  the  cargo 
which  she  was  carrying  at  the  time  of  her  capture  and  seizure 
was  as  to  more  than  one-half  thereof  contraband  of  war,  and  for 
a  decree  that  the  said  cargo  be  condemned  as  good  and  lawful 
prize  as  contraband  of  war;  or  in  the  alternative  for  an  order 
for  the  detention  and/or  for  the  sale  of  the  said  cargo,  on  the 
ground  that  the  said  steamship  sailed  from  a  port  other  than  a 
German  port  after  March  1,  1915,  having  on  board  the  said 
cargo,  which  had  an  enemy  destination  or  was  enemy  property.' ' 

"  The  Zamora  was  a  Swedish  vessel  registered  at  Stockholm. 
She  sailed  from  New  York,  U.S.A.,  on  March  20,  1915,  bound 
for  Stockholm."  [She  had  on  board  (inter  alia)  400  tons  of 
copper  shipped  by  the  American  Smelting  and  Refining  Co. 
and  consigned  to  the  Swedish  Trading  Co.  of  Stockholm. 
Copper,  by  an  Order  in  Council  of  October  29,  1914,  had 
been  put  on  the  absolute  contraband  list,  and  on  April  8, 
when  between  the  Faroes  and  the  Shetlands,  the  Zamora  was 
stopped  and  captured  by  His  Majesty's  ship  Alsatian,  and  a  prize 
crew  was  put  on  board.]  "  She  was  taken  to  the  Orkney  Islands, 
and  was,  with  the  cargo,  finally  handed  over  to  the  Marshal  of 
this  Court  on  April  19.    Thenceforth  the  ship  and  cargo  remained 


(1)  By  an  Order  in  Council  framing  "  Reprisals  for  Restricting 
further  the  Commerce  of  Germany,"  dated  March  11,  1915,  it  was 
(inter  alia)  provided  (iv.)  that  "  Every  merchant  vessel  which  sailed 
from  a  port  other  than  a  German  port  after  March  1,  1915,  having 
on  board  goods  which  are  of  enemy  origin  or  are  enemy  property  may 
be  required  to  discharge  such  goods  in  a  British  or  allied  port.  Goods 
so  discharged  in  a  British  port  shall  be  placed  in  the  custody  of  the 
Marshal  of  the  Prize  Court,  and,  if  not  requisitioned  for  the  use  of 
His  Majesty,  shall  be  detained  or  sold  under  the  direction  of  the 
Prize  Court.  The  proceeds  of  goods  so  sold  shall  be  paid  into  Court 
and  dealt  with  in  such  manner  as  the  Court  may  in  the  circumstances 
deem  to  be  just." 
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in  the  custody  of  the  Marshal  of  the  Prize  Court  awaiting  the 
hearing  of  the  cause  upon  the  judgment  in  which  their  con- 
demnation or  release  depended. 

"  In  support  of  the  present  application  for  the  release  and 
delivery  of  the  cargo  to  the  Crown,  a  sufficient  affidavit  of  the 
Director  of  Army  Contracts  was  filed.  The  application  was 
strenuously  resisted  on  behalf  of  a  Swedish  firm,  who  claim  to 
be  the  owners  of  the  cargo.  The  suminons  came  before  me  in 
chambers,  and,  at  the  request  of  counsel  for  the  claimants,  I 
ordered  that  it  be  adjourned  into  Court  for  argument." 

Order  XXIX.  was  a  new  Order  revoking  Order  XXIX. 
authorised  by  an  Order  in  Council  of  November  28,  1914  [under 
which  the  case  The  Antares  {ante,  p.  261 ;  31  Times  L.  R.  290) 
was  decided]. 

The  present  Order  was  made  under  an  Order  in  Council  of 
April  29,  1915,  prescribing  as  "  Statutory  Rules,"  the  amend- 
ments made  by  "  Provisional "  Order  in  Council  of  March  23, 
1915,  in  the  Prize  Court  Rules,  1914. 

The  Order  in  Council  recites  that,  "  whereas  by  section  3  of 
the  Prize  Courts  Act,  1894,  His  Majesty  in  Council  is  authorised  to 
make  Rules  of  Court  for  regulating,  subject  to  the  provisions  of  the 
Naval  Prize  Act,  1864,  and  the  said  Act,  the  procedure  and  practice 
of  Prize  Courts  within  the  meaning  of  the  Naval  Prize  Act,  1864, 
.  .  .  Now,  therefore,  His  Majesty,  by  virtue  of  the  powers  in 
this  behalf  by  the  said  Act  or  otherwise  in  Him  vested,  is  pleased, 
by  and  with  the  advice  of  His  Privy  Council,  to  order  .  .  .  that 
Order  XXIX.  (Requisition  by  Admiralty)  of  the  said  Rules  [The 
Prize  Court  Rules,  1914],  as  amended  by  His  Majesty's  Order 
in  Council  dated  28  Nov.,  1914,  shall  be,  and  the  same  is  hereby 
revoked,  and  in  lieu  thereof  the  following  Order  shall  have  effect : 

"  (1)  Where  it  is  made  to  appear  to  the  Judge  on  the  appli- 
cation of  the  proper  Officer  of  the  Crown  that  it  is  desired  to 
requisition  on  behalf  of  His  Majesty  a  ship  in  respect  of  which 
no  final  decree  of  condemnation  has  been  made,  he  shall  order 
that  the  ship  shall  be  appraised,  and  that  upon  an  undertaking 
being  given  in  accordance  with  Rule  5  of  this  Order  the  ship 
shall  be  released  and  delivered  to  the  Crown. 

"  (5)  In  every  case  of  requisition  under  this  Order  an  under- 
taking in  writing  shall  be  filed  by  the  proper  Officer  for  the 
Crown  for  payment  into  Court  on  behalf  of  the  Crown  of  the 
appraised  value  of  the  ship.  ..." 
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By  Order  I.  rule  2:  "unless  the  contrary  intention  appears 
the  provisions  of  these  rules  relative  to  ships  shall  extend  and 
apply,  mutatis  mutandis,  to  goods." 

The  Attorney-General  (Sir  Edward  Carson,  K.C.)  and  Branson, 
for  the  Procurator-General. — If  the  goods  were  not  in  the  custody 
of  the  Prize  Court,  the  Crown,  as  an  executive  act,  could  take 
possession  of  them ;  being  in  the  possession  of  the  Court  an  order 
of  the  Court  is  necessary,  as  the  Crown  could  not  take  them 
without  possibility  of  conflict  between  the  officers  of  the  Court 
and  the  Executive;  but  that  does  not  affect  the  general  right  of 
the  Crown  to  seize  this  property  for  the  defence  of  the  realm  in 
the  same  way  as  the  property  of  British  subjects  could  be  seized. 
It  is  a  concession  to  the  owners  of  cargo  that,  as  a  condition 
to  its  release  to  the  Crown,  its  value  should  be  secured  to 
them  in  the  event  of  it  being  proved  that  the  cargo  was  not 
contraband. 

As  regards  the  contention,  which  it  is  understood  that  the 
claimants  will  raise,  that  the  Order  is  ultra  vires,  it  is  not  open  to 
any  one  to  contend  that  an  act  done  by  the  Executive  in  the 
defence  of  the  realm  is  ultra  vires;  if  the  subjects  of  a  foreign 
country  desire  to  raise  that  question  they  must  apply  to  the 
Foreign  Office.  There  is  no  case  in  which  a  neutral  has 
challenged  the  validity  of  an  Order  in  Council,  or  in  which  a 
Prize  Court  has  not  acted  upon  an  Order  in  Council,  and  the 
requisitioning  order  should  be  made. 

Leslie  Scott,  K.C,  Roche,  K.C,  R.  H.  Balloch,  and  T.  Baty, 
for  the  claimants. — It  is  not  contended  that  an  executive  act  is 
ultra  vires,  but  that,  under  the  law  which  binds  the  Prize  Court, 
the  Court  has  no  jurisdiction  to  perform  the  judicial  act  which 
is  demanded  by  the  Crown,  because  the  act  would  be  contrary 
to  the  law  of  the  Prize  Court,  to  justice,  and  to  the  rules  of 
international  equity. 

So  far  as  the  present  proceedings  are  concerned  the  Court 
must  deal  with  the  question  on  the  footing  that  the  goods  are 
owned  by  neutrals  and  are  not  bound  to  a  contraband  destination. 
Further,  as  appears  from  the  affidavit  filed  on  behalf  of  the 
claimants,  the  exportation  of  copper  from  Sweden  was  pro- 
hibited, and  the  claimants,  in  addition,  are  willing  to  undertake 
that  it  shall  not  in  any  shape  or  form,  directly  or  indirectly,, 
be  re-shipped  to  any  country  at  war  with  Great  Britain. 
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It  is  admitted  that  in  Order  XXIX.  the  word  "  ship  "  includes 
cargo :  The  Antares  (ante,  p.  261 ;  31  Times  L.  R.  290)  decided 
under  the  former  Order  XXIX. ;  but  if  it  is  contended  that  the 
Order  gives  power  to  the  Court  to  transfer  neutral  property 
taken  on  the  high  seas  to  the  Crown  by  way  of  compulsory 
purchase,  the  Order  is  not  binding  on  the  Prize  Court,  because 
it  alters  the  substantive  law  of  the  Court  regulating  the 
rights  of  neutrals  to  their  property  on  the  high  seas  when 
no  charge  of  contraband  has  been  established.  The  words 
in  the  operative  part  of  the  Order  in  Council  of  April  29, 
"  Now,  therefore.  His  Majesty  by  virtue  of  the  powers  in  this 
behalf  by  the  said  Act  or  otherwise  in  him  vested,"  do  not  mean 
"  by  this  Act  or  by  the  Royal  Prerogative,"  and  do  not  give  the 
Crown  power  to  change  the  substantive  law.  The  Order  in 
Council  is  not  a'n  exercise  of  the  Royal  prerogative,  and  the 
contention  that  the  substantive  law  can  be  changed  by  the  Royal 
prerogative  constitutionally  cannot  be  supported. 

By  section  3  of  the  Prize  Court  Act,  1894,  the  Crown  in 
Council  is  authorised  to  make  Rules  of  Court  for  regulating, 
subject  to  the  provisions  of  the  Naval  Prize  Act,  1864,  the  pro- 
cedure and  practice  of  Prize  Courts;  and  if  it  is  contended  that 
Order  XXIX.  gives  the  power  of  compulsory  purchase  and  gives 
jurisdiction  to  a  Judge  of  the  Prize  Court  to  enforce  it,  then,  so 
far  as  the  Order  was  made  under  the  Prize  Court  Act,  1894, 
it  is  outside  the  power  conferred  on  His  Majesty  in  Council,  and 
to  that  extent  is  void.  An  Act  of  Parliament  authorising 
the  making  of  rules  in  relation  to  practice  and  procedure 
does  not  authorise  a  change  in  the  substantive  law — Cookney 
V.  Anderson  [1863]  (32  L.  J.  Ch.  427,  at  p.  430;  1  De  G. 
J.  &  S.  365,  at  p.'  384)  and  The  A.-G.  v.  Sillem  [186Jt] 
(33  L.  J.  Ex.  209;  10  H.L.  704);  see  also  as  to  the  meaning 
of  "practice  and  procedure,"  Poyser  v.  Minors  [7882] 
(50  L.  J.  Q.B.  555,  at  p.  557;  7  Q.B.  D.  329,  at  p.  333); 
and  the  words  in  the  Order  in  Council  "  by  virtue  of  the  powers 
under  the  Act  '  or  otherwise,'  "  under  any  canon  of  construction 
should  not  be  interpreted  as  including  the  exercise  by  the  Crown 
of  its  prerogative  rights. 

The  system  of  law  administered  by  the  Prize  Court  which, 
broadly  speaking,  is  the  law  of  nations — "  The  course  of 
Admiralty  and  the  law  of  nations " — The  Maria  [1799] 
(1  C.  Rob.  340,  at  p.  349;   1  Eng.   P.C,  at  p.   153)  and  The 
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Recovery  [1807]  (6  C.  Rob.  341,  at  p.  348) — does  not  recognise 
any  such  right  as  that  of  compulsory  purchase — see  the  letter 
of  1794  by  Sir  William  Scott  and  Dr.  Nicholl  to  Mr.  Jay, 
reported  in  Story's  Principles  and  Practice  of  Prize  Courts,  at 
page  2.  Not  only  was  the  right  of  requisitioning  neutral  property 
unknown  to  the  law  of  nations,  but  the  few  provisions  by  statute 
and  convention  for  pre-emption  in  certain  limited  cases  afford 
'Strong  evidence  that  no  such  general  right  is  known,,  for  the 
particular  excludes  the  general. 

Section  38  of  the  Naval  Prize  Act,  1864,  gives  a  limited 
power  to  purchase  naval  or  victualling  stores  on  a  foreign  ship 
bound  to  an  enemy  port — that  is,  contraband  of  war;  and 
article  19  of  the  Fifth  Hague  Convention  authorises  the  requisi- 
tioning of  railway  material  in  case  of  absolute  necessity,  and 
subject  to  compensation.  Similarly,  article  29  of  the  Declaration 
of  London  permits  the  requisitioning  of  articles  serving  to  aid 
the  sick  and  wounded;  and  in  the  report  of  the  Drafting  Com- 
mission there  is  a  considered  and  unanimous  opinion  of  the 
international  jurists  who  were  parties  to  the  report,  as  follows : 
"The  articles  in  question  must  have  ...  an  enemy  destination, 
otherwise  the  ordinary  law  regains  its  sway;  a  belligerent  could 
not  have  the  right  of  requisition  as  regards  neutral  vessels  on 
the  high  seas."  These  instances  are  sufficient  to  shew  that  the 
rule  of  international  law  is  that  neutral  property  cannot  be 
requisitioned. 

A  right  of  angary  had  been  claimed  in  some  cases  in  the 
past,  but  it  was  always  limited  to  ships  within  the  jurisdiction 
of  the  country  exercising  the  power,  and  the  requisition  had  to 
be  for  the  purposes  of  transport.  And  a  right  to  seize  neutral 
goods  was  claimed  by  military  leaders  in  the  field,  but  only  in 
the  case  of  urgent  military  necessity — for  example,  British  ships 
were  seized  in  the  Seine  in  the  Franco-Prussian  War,  1870. 

The  text  writers  on  this  subject  may  be  divided  into  two 
categories — first,  those  writers  who  regard  the  doctrine  of  the 
right  of  angary  as  being  confined  to.  vessels  or  vehicles ;  and 
secondly,  those  who  extend  it  further;  and  it  is  submitted  that 
the  balance  of  authority  shews  that  the  only  rights  recognised 
are  the  right  of  temporarily  requisitioning  ships  and  acts  of 
urgent  military  necessity  practised  in  the  field— see  Phillimore 
(3rd  ed.),  vol.  iii.  p.  49,  s.  29;  Wheaton  (8th  ed.),  by  Dana, 
s.  293;  Westlake,  vol.  ii.  p.  134;  Lawrence  (4th  ed.),  p.  626; 
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Halleck  (4th  ed),  vol.  i.  p.  519;  Taylor,  1902,  p.  701; 
Hautefeuille,  Histoire,  etc.  du  Droit  Maritime  International,  p.  439 ; 
Calvo,  vol.  iii.  s.  1277;  Heffter  (4th  ed.),  pp.  356-7;  Risley 
(1897  ed.),  p.  139;  Oppenheim,  vol.  ii.  (2nd  ed.),  pp.  446-9; 
Hall  (6th  ed.),  p.  741;  G.  B.  Davis'  Elements  of  International 
Law  (1908  ed.),  p.  439;  Holland's  Letters  on  War  and 
Neutrality,  p.  136;  Pitt  Cobbett,  vol.  ii.  pp.  260  and  268. 

It  is  inconceivable,  if  such  a  right  as  that  claimed  by  the 
Crown  ever  existed  in  international  law,  that  neither  the  Treaty 
of  Paris  nor  the  Hague  Conventions  dealt  with  it.  There  is  not 
a  single  decision  of  the  Prize  Court  of  this  country  in  which  such 
a  right  is  hinted  at,  and  there  is  no  justification  for  the 
application. 

Roche,  K.C.,  following. — "A  belligerent  is,  as  a  rule,  not 
entitled  to  requisition  neutral  property  on  his  own  or  enemy 
territory  in  order  to  make  it  serve  warlike  purposes  " — see  The 
Laws  of  War  by  Rikard  Kleen,  Minister  Plenipotentiary,  Membre 
de  ITnstitut  de  Droit  International,  Stockholm,  1909,  p.  724. 
And  even  assuming  that  the  right  of  angary  exists,  no  text 
writer  has  suggested  that  it  applies  to  a  case  like  the  present, 
where  no  urgent  military  necessity  exists.  The  rule  under  which 
the  Crown's  application  is  made  is  rule  1 — not  rule  3,  under 
which,  in  cases  of  urgent  necessity,  the  Court  can  make  the 
requisitioning  order  without  previous  appraisement  of  the 
property.  The  rules  in  this  Order  can  be  given  a  lawful  meaning 
and  scope  independently  of  the  requisitioning  of  the  property  of 
neutrals  on  the  high  seas — for  example,  British  ships  for  trans- 
port service,  British  goods  which  are  subject  to  the  statutory 
right  of  requisition,  or  enemy  goods  which  are  in  this  country. 

[Sir  Samuel  Evans  (The  Presipent).— What  do  you  say 
with  regard  to  the  case  of  the  sale  of  perishable  goods?] 

There  is  a  distinction  between  the  two  cases.  Being 
in  the  hands  of  the  Court  as  custodian,  perishable  goods 
are  in  medio  between  the  captors  and  the  owners,  and  the 
Court  has  to  exercise  the  functions  of  a  good  custodian,  and  is 
naturally  given  the  right,  if  the  goods  cannot  remain  without 
deteriorating  until  the  cause  is  determined,  of  directing  a  sale 
and  substituting  money  for  the  goods.  In  the  case  of  the  sale 
of  perishable  goods  the  claimant  can  bid  for  and  buy  them,  and 
the  fund  remains  in  medio  to  abide  the  result  of  the  action.  In 
the  case  of  a  requisition  the  Court  awards  the  goods — ^which  the 
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claimants  want  and  might  get,  as  they  are  not  perishable — to  the 
other  party  to  the  suit  before  the  hearing.  It  is  a  proceeding  on 
the  principle  of  verdict  first  and  trial  afterwards.  Sentences 
of  Courts  of  Prize  are  conclusive  against  the  whole  world — 
Lothian  v.  Henderson  [1803]  (3  B.  &  F.  499,  per  Lord  Eldon 
at  p.  545) — and  that  fortifies  the  conclusion  that  the  Prize  Court 
administers  international  law  as  recognised  by  the  nations,  and 
the  order  claimed  by  the  Crown  is  unknown  to  such  law.  There 
is  nothing  contrary  to  that  view  in  The  Fox  [1811]  (Edw.  311; 
2  Eng.  P.C.  62),  which  decided  prima  facie  that  Orders  in 
Council  were  not  deemed  to  be  contrary  to  international  law, 
and  that  in  that  particular  case  they  were  justified  as  reprisals. 

[Sir  Samuel  Evans  (The  President). — In  Maisonnaire  v. 
Keating  [1815]  (2  Gal.  324)  Mr.  Justice  Story  at  p.  334  said: 
".  .  .  The  legality  of  the  conduct  of  the  captors  may,  under 
circumstances,  exclusively  depend  upon  the  ordinances  of  their 
own  Government.  If,  for  instance,  the  sovereign  should  by  a 
special  order  authorise  the  capture  of  neutral  property  for  a 
cause  manifestly  unfounded  in  the  law  of  nations  there  can  be 
no  doubt  that  it  would  afford  a  complete  justification  of  the 
captors  in  all  tribunals  of  prize."] 

If  it  is  suggested  that  that  case  lays  down  a  broad  doctrine, 
it  would  be  contrary  to  principles  recognised  by  Story,  J., 
himself.  The  action  was  upon  a  bill  of  exchange  for  the  ransom 
of  a  vessel,  and  the  question  was  whether,  by  the  law  of  nations, 
there  was  consideration  for  the  bill.  The  whole  point  in  the 
case  was  whether  the  capture — the  act  of  seizure — ^was  lawful, 
not  necessarily  as  a  capture  which  would  result  in  condemnation, 
but  as  a  seizure  lawfully  made  according  to  the  law  of  the 
captor's  country. 

In  The  Flad  Oyen  [1799]  (1  C.  Rob.  135;  1  Eng.  P.C.  78), 
a  case  in  which  a  British  ship,  after  being  condemned  as  prize 
by  a  French  Consul  at  Bergen,  Norway,  was  recaptured  by 
the  British,  Lord  Stowell  said  that  it  must  be  shewn  that 
the  condemnation  was  conformable  to  the  usage  and  practice 
of  the  law  of  nations,  and  refused  to  recognise  the  sentence  of 
a  tribunal  not  existing  in  the  belligerent  country. 

Assuming  that  it  must  be  taken  that  Orders  in  Council  are 
consistent  with  the  law  of  nations,  then  it  must  be  presumed 
that  this  Order  in  Council  and  the  rules  made  thereunder  are 
intended  to  be  consistent  with  that  law,  and  as  a  construction 
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can  be  given  to  the  rules  which  is  so  consistent,  that  construction 
must  be  preferred. 

The  Attorney-General  (Sir  Edward  Carson,  K.C.),  in 
reply. — The  Crown  are  not  asking  for  the  condemnation 
of  the  ship,  nor  that  the  claimants  should  be  deprived 
of  the  value  of  the  cargo  requisitioned.  All  that  is 
asked  for  on  this  summons  is,  that,  if  in  the  opinion  of  the 
Crown  the  exigencies  of  the  war  and  the  defence  of  the  realm 
require  the  requisitioning  of  this  copper,  then,  on  payment  of  the 
value,  this  should  be  allowed.  It  must  be  assumed  that  the  goods 
are  rightly  here.  They  were  not  on  the  high  seas,  but  within 
the  jurisdiction,  and  prima  facie  were  properly  seized — see 
The  Antares  (ante,  p.  261 ;  31  Times  L.  R.  290). 

This  is  the  first  time  that  an  Order  in  Council  has  been 
questioned  in  the  Prize  Court.  Do  counsel  for  the  claimants 
suggest  that  the  King,  who  has  the  sole  power  of  declaring  war 
or  neutrality,  has  no  prerogative  in  this  matter,  and  that  in  no 
circumstances — no  matter  what  the  need  or  danger  to  the  realm — 
can  neutral  goods  be  requisitioned?  They  must  go  to  that  length; 
and  no  such  proposition  can  be  found  in  any  of  the  authorities. 

Orders  in  Council  made  under  the  prerogative  of  the  Crown 
and  under  the  Prize  Court  Act,  1894,  would  be  binding  on  the 
Court  even  if  they  were  not  in  accordance  with  international 
law.  But  it  is  not  necessary  to  go  to  that  length,  because,  once 
the  right  to  requisition  at  all  is  conceded,  the  Court  will  not 
assume  that  the  Crown  will  exercise  the  power  wrongly.  It  is 
not  for  the  Court,  but  for  the  Executive,  to  consider  whether 
the  requisite  degree  of  emergency  or  necessity  has  arisen.  The 
text  writers  lay  down  various  principles,  and  those  who  are 
most  against  the  doctrine  of  requisition  merely  say  that  it  must 
only  be  enforced  when  there  is  an  actual  exigency  of  war. 

In  the  present  case  it  is  not  necessary  to  put  the  matter  higher 
than  that  the  Court  should  accept  the  Order  as  prima  facie  lawful 
until  the  contrary  is  shewn,  and  Maisonnaire  v.  Keating  (2  Gall. 
324)  and  The  Invincible  [18H]  (2  Gall.  28,  at  p.  43)  go  further 
than  that,  and  lay  down  that  the  Prize  Court  is  bound  by  Orders 
made  by  the  Sovereign  in  Council  even  if  such  Orders  consti- 
tute a  violation  of  neutral  rights — see  also  The  Fox  (Edw.  311; 
2  Eng.  P.C.  61).  It  is  admitted  by  the  claimants  that  the  Court 
would  be  bound  to  administer  section  38  of  the  Naval  Prize  Act, 
1864,  which  has  no  more  validity  than  an  Order  in  Council  made 


318  THE    ZAMORA. 

under  statutory  authority  and  laid  before  both  Houses  of 
Parliament.  Section  38  provides  that  where  a  ship  of  a  foreign 
nation  passing  the  seas  laden  with  naval  or  victualling  stores 
intended  to  be  carried  to  an  enemy  port  is  brought  into  a  port  of 
the  United  Kingdom,  and  the  purchase  of  the  stores  for  the 
service  of  the  Crown  appears  to  the  Lords  of  the  Admiralty 
expedient  without  first  proceeding  to  condemnation  in  a  Prize 
Court,  they  may  purchase  all  or  any  of  the  stores  on  the  ship. 
But  that  section  is  directly  opposed  to  the  contention  of  the 
claimants  that  there  is  no  foundation  in  international  law  for  the 
requisitioning  of  neutral  goods. 

For  a  discussion  of  the  whole  question  of  Prize  Court 
decisions  as  regards  neutrals,  see  Wheaton  (8th  ed.),  ss.  392-396. 

[Sir  Samuel  Evans  (1'he  President)  referred  to  The  Snipe 
[1812]  (Edw.  381).  J 

The  claimants  say  that  the  Order  of  the  Privy  Council  sub- 
mitted to  Parliament  is  ultra  vires  as  being  opposed  to 
international  law;  but  it  is  very  difficult  to  lay  down  exactly 
what  is  international  law  in  regard  to  the  requisitioning  of 
neutral  property — see  the  observations  by  Alverstone,  C.J.,  in 
West  Rand  Gold  Mining  Co.  u.  Regem  [1905]  (74  L.  J.  K.B. 
753,  at  pp.  758  and  761;  [1905]  2  K.B.  391,  at  pp.  401  and  407); 
and  the  fact  that  the  claimants  have  quoted  a  number  of  text 
books,  some  in  their  favour  and  some  against  them,  shews  that 
there  is  no  international  law  against  which  the  Order  in  Council 
offends,  and  on  which  the  Court  can  say  that  the  Order  has 
no  binding  force.  The  Fifth  Hague  Convention,  with  regard 
to  the  requisitioning  of  railway  stock,  does  not  shew  that  the  right 
claimed  is  non-existent;  it  establishes  the  contrary,  and  sets  up  a 
limitation — "  railway  material  coming  from  the  territory  of 
neutral  powers  .  .  .  shall  not  be  requisitioned  .  .  .  except  in 
so  far  as  is  absolutely  necessary."  Further,  there  are  many 
treaties  in  which  it  has  been  specifically  provided  that  in  the 
event  of  war  the  Governments  would  not  seize  the  property  of 
neutrals — for  example,  the  treaty  between  Prussia  and  the  United 
States  of  1799  (art.  13),  and  between  the  United  States  and 
Venezuela  of  1836  (art.  8). 

Sir  Samuel  Evans  (The  President). — This  is  a  summons 
which  was  issued  on  behalf  of  the  Procurator-General  in  these 
prize  proceedings  asking  for  an  order  that  400  tons — or  there- 
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abouts — of  copper  on  the  vessel  Zamora  should  be  released  and 
delivered  to  the  Crown  after  appraisement,  and  upon  an  under- 
taking being  given  in  accordance  with  the  provisions  of 
Order  XXIX.  as  the  Order  stands  under  the  Order  in  Council  of 
April  29,  1915. 

The  summons  came  before  me  in  chambers,  and  at  the 
request  of  counsel  for  the  claimants,  who  are  subjects  of  neutral 
States,  and  upon  their  representation  to  me  that  the  matter  was 
one  of  great  public  and  international  importance,  I  adjourned 
the  summons  for  argument  into  Court.  The  case  has  been  most 
fully  argued,  and  I  have  had  the  opportunity  of  listening  to  the 
argument  and  looking  into  the  various  authorities  which  were 
cited,  between  the  day  on  which  we  last  met  and  to-day,  and  I 
have  heard  the  conclusion  of  the  argument  this  morning. 

I  have  come  to  a  definite  conclusion  as  to  what  the  order 
ought  to  be,  and  I  propose  to  make'  that  order  to-day,  and  to 
adopt  the  practice,  which  is  often  adopted  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  of  stating  my  reasons  at  a  subsequent 
date.  As  the  matter  is  one  of  general  importance,  and  as  the 
case  has  been  put  befbre  me  most  fully,  I  desire  to  give  my 
reasons  abo  fully  and  formally,  and  that  I  will  do  at  the  latest 
this  day  week. 

I  am  clearly  of  opinion  that  I  have  the  jurisdiction  to  make 
the  order  which  is  asked  for  in  this  summons  under  the  pro- 
visions of  Order  XXIX.  to  which  I  have  already  referred,  if  it  is 
made  to  appear  to  me  on  the  application  of  the  proper  officer  of 
the  Crown  that  it  is  desired  to  requisition  this  copper  on  behalf 
of  His  Majesty. 

I  am  clearly  of  opinion  that  Order  XXIX.  is  a  valid  Order, 
and  that  it  is  entirely  within  my  jurisdiction  to  act  upon  it,  and 
that  I  should  be  failing  in  my  duty  if  I  did  not  act  upon  it.  I 
accordingly  make  the  order  that  these  400  tons  of  copper  shall 
be  released  and  delivered  to  the  Crown  after  the  copper  has  been 
appraised  and  upon  an  undertaking  being  given  in  accordance 
with  rule  5  of  Order  XXIX.  of  the  Prize  Court  Rules. 

June  21. — Sir  Samuel  Evans  (The  President). — Having 
stated  the  facts  set  out  above,  the  learned  Judge  proceeded : 
Upon  the  hearing  it  was  contended  that  the  provisions  of 
Order  XXIX.  material  to  the  present  question  violated  the  law  of 
nations,  were  not  binding  upon  this  Court,  and  that  this  Court 
owed  no  obedience  to  them,  and  ought  not  to  act  under  them. 
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The  argument  spread  over  a  wide  field.  In  the  expanse  of 
the  outlook  the  matter  really  in  issue  was  so  dwarfed  as  to 
vanish  almost  out  of  sight.  Before  entering  upon  a  survey  of 
the  extended  area  which  was  opened  out  in  the  argument  I 
propose  to  deal  with  the  more  restricted  position,  in  relation  to 
which  the  decision  of  the  question  in  issue  depends. 

The  position  is  that  prize  proceedings  resulting  from  the 
capture  of  the  vessel  and  cargo  are  pending,  and  that  the  present 
application  is  for  an  interlocutory  order  in  respect  of  the  copper 
which  was  part  ofi  the  captured  property.  Any  order 
made  upon  the  interlocutory  application  will  not  prejudice  the 
case  for  the  claimants  upon  the  final  hearing.  It  may  be  that 
their  cargo  will  be  decided  to  be  confiscable,  and  will  be  decreed 
to  be  condemned.  Or  it  may  happen,  on  the  other  hand,  that 
the  decision  will  be  the  other  way;  in  which  case  the  claimants 
will  have  the  value  of  the  cargo  decreed  to  be  paid  to  them,  and 
possibly,  in  addition,  they  may  be  awarded  sums  for  damages 
and  costs.  The  order  made  upon  the  present  application  will  not 
affect  their  rights,  which  will  fall  to  be  determined  at  the  hearing 
of  the  cause. 

At  the  outset,  the  capture  or  seizure  as  prize  vests  the  posses^ 
sion  of  the  property  captured  or  seized  in  the  Crown,  and  when 
the  property  comes  into  the  custody  of  the  Marshal  of  this 
Court  it  is  subjected  fully  to  the  jurisdiction  of  this  Court. 
The  Court  has  inherent  powers  to  deal  with  the  property  brought 
within  its  jurisdiction  as  it  may  deem  fit  in  the  exercise  of 
its  discretion.  It  has,  in  my  opinion,  such  a  power,  apart  from 
any  rules  of  practice  made  under  the  Prize  Acts  of  1864  or 
1894.  It  could,  without  any  such  rules,  order  a  sale  of  perishable 
goods  before  condemnation;  or  order  a  sale  of  goods  in  order 
to  avoid  difficulties  or  expense  of  warehousing,  or  removing,  or 
for  any  other  reason  which  appeared  sufficient  to  the  Court. 

In  my  view  persons  who  lay  claim  to  properly  captured  or 
seized,  have  no  right  by  any  rule  of  international  law  to  demand 
that  the  property  should  be  preserved  in  specie  until  the  final 
decree  determines  whether  it  is  to  be  released  or  to  be  con- 
demned. Prize  Courts  have  always  acted  upon  the  principle 
that  the  capture  is  lawful,  until  claimants  establish  the  contrary. 
All  that  it  is  necessary  for  captors  to  allege  in  prize  proceedings 
is  that  the  capture  was  made,  and  that  the  property  captured 
is  claimed  as  prize;  thereupon  claimants  must  establish  their 
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claim  to  release.  If  their  claim  to  release  is  sustained  they  may 
have  the  property  delivered  up,  if  it  has  been  kept  intact;  or 
they  will  receive  its  value  if  it  has  been  sold  or  otherwise 
disposed  of,  with  or  without  costs  and  damages  against  the 
captors  as  the  circumstances  may  require. 

The  argument  of  counsel  for  the  claimants  was,  or  necessarily 
involved,  that  the  goods  captured  must,  in  any  circumstances, 
be  preserved  to  be  delivered  up  in  the  same  character  if  release 
is  ordered ;  and  that  they  cannot,  except  with  the  consent  of  the 
claimants,  be  sold  or  converted  into  a  fund;  or,  in  other  words, 
that  the  claimants,  in  case  their  claim  is  allowed,  must  be  put 
in  possession  of  the  property  itself,  and  not  of  its  value.  I  know 
of  no  principle  or  rule  of  international  law  to  that  eSect. 

If  the  claimants  have  no  such  legal  right  to  have  the  property 
delivered  up  in  specie,  it  matters  not  whether  the  property  is 
sold  for  good  reasons,  and  so  converted  into  money,  or  is 
requisitioned  by  the  Crown  (instead  of  going  through  the  form 
of  sale)  upon  an  undertaking  to  pay  into  Court  the  appraised 
value. 

But,  apart  from  any  inherent  power  of  the  Court,  the  Order 
referred  to  in  the  Prize  Court  Rules  (Order  XXIX.)  deals 
expressly  with  the  matter,  and  prescribes  the  practice  to  be 
pursued.  I  will  consider  hereafter  the  larger  question  whether 
this  Order  violates  an  acknowledged  and  settled  principle  of  the 
law  of  nations,  and  whether,  if  it  does,  it  nevertheless,  as  an 
Order  made  by  His  Majesty  in  Council,  must  be  observed  and 
obeyed  by  this  Court. 

Before  approaching  that  wide  and  important  subject,  I  must 
declare  that,  in  my  view.  Order  XXIX.  deals  only  with  a  matter 
affecting  the  procedure  and  practice  of  the  Court — a  domestic 
affair,  in  which  no  foreign  neutral  or  enemy  has  any  voice  or 
right  to  interfere.  It  deals  only  with  interlocutory  steps  which 
may  be  taken  in  this  Court  after  prize  proceedings  have  been 
instituted. 

Matters  of  practice  in  proceedings  such  as  sale  of  property, 
or  delivery  up  on  bail,  or  upon  appraisement,  are  not  of  inter- 
national concern,  and  are  not  and  cannot  be  regulated  by  uniform 
international  principles  or  procedure  to  be  applied  in  the  Courts 
of  all  countries;  as  an  example,  a  reference  to  the  Prize 
Regulations  of  Russia  and  of  Japan  during  the  war  of  1898 
will  shew  that  they  differ  as  to  the   rules   regulating   sale   of 
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captured  vessels  and  goods  before  or  after  the  institution  of  prize 
proceedings. 

If  Order  XXIX.  deals,  as  I  think  it  does,  merely  with  the 
regulation  of  the  practice  and  procedure  of  this  Prize  Court,  it 
has  the  force  of  an  Act  of  Parliament,  as  it  has  been  made  under 
statutory  powers.  But  if  it  goes  beyond  procedure  and  practice 
it  has  nevertheless  the  force  properly  attributable  to  an  Order 
in  Council.  This  appears  by  the  Order  itself;  and  in  the  Naval 
Prize  Act  of  1864  there  is  an  express  saving  of  the  right,  power, 
or  prerogative  of  the  Crown,  as  there  is  also  of  the  jurisdiction 
or  authority  of  or  exercisable  by  the  Prize  Court. 

If  it  is  regarded  as  an  Order  in  Council,  it  is,  in  my  opinion, 
within  the  power  and  prerogative  of  the  Crown  to  make  an 
Order  giving  the  right  to  requisition  neutral  property  which  may 
be  of  use  to  the  Crown  as  a  belligerent,  subject  to  making 
compensation  therefor.  For  instance,  where  in  former  wars 
such  things  as  planks,  sailcloths,  pitch,  hemp,  and  copper  sheets 
belonging  to  neutrals  were  ordered  before  condemnation  to  be 
handed  over  to  the  Government  pursuant  to  an  order  or  declara- 
tion of  the  Crown,  see  the  following  cases,  gathered  from  Hay 
and  Marriott's  Reports  [1778-1779]  :  The  Vrow  Antoinette, 
142;  De  Jonge  Joslehs,  148;  Concoriiia  Affinitatis,  169;  The 
Sarah  and  Bernhardus,  176;  The  Hoppet,  217;  Jonge'  Ger- 
truyda,  246;  Concordia  Sophia,  267;  The  Drei  Gebroeders,  270; 
The  Jonge  Juffers,  272;  and  also  the  cases  mentioned  at 
pages  287-8.= 

As  to  the  law  relating  to  foodstuffs,  reference  may  be  made 
to  The  Haabet  [1800]  (1  Eng.  P.C.  212;  2  C.  Rob.  174). 
Lord  Stowell  (at  pages  214  and  215  in  the  English  Prize  Cases 
Reports,  pages  182  and  183  in  the  Christopher  Robinson  Reports) 
deals  with  this  question  as  follows : 

"  The  right  of  taking  possession  of  cargoes  of  this  description, 
commeatus,   or  provisions,   going   to   the   enemy's  ports,   is   no 

(2)  "  Thirty-four  causes  of  naval  store  ships,  chiefly  Dutch.  The 
neutral  store  ships  were  all  restored  with  freight,  and  all  reasonable 
expenses  of  the  claimant  and  captor,  and  the  stores  were  decreed  to  be 
sold  upon  a  fair  valuation. 

"  The  Proctors  for  some  of  the  neutrals  entered  protests  against  the 
decree  of  sale,  but  the  Judge  observed  .  .  .  that  there  was  a  peculiar 
absurdity  in  neutrals  appealing  to  His  Majesty  in  Council  against  a 
decree  of  sale  exactly  squaring  with  His  Majesty's  own  declaration 
formed  and  settled  in  Council  and  notified  to  the  Dutch  States  and  all 
the  rest  of  the  neutral  maritime  powers." 
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peculiar  claim  of  this  country ;  it  belongs  generally  to  belligerent 
nations;  the  ancient  practice  of  Europe,  or  at  least  of  several 
maritime  states  of  Europe,  was  to  confiscate  them  entirely;  a 
century  has  not  elapsed  since  this  claim  has  been  asserted  by 
some  of  them.  A  more  mitigated  practice  has  prevailed  in  later 
times  of  holding  such  cargoes  subject  only  to  a  right  of  pre- 
emption— that  is,  to  a  right  of  purchase  upon  a  reasonable 
compensation  to  the  individual  whose  property  is  thus  diverted. 
I  have  never  understood  that,  on  the  side  of  the  belligerent, 
this  claim  goes  beyond  the  case  of  cargoes  avowedly  bound  to 
the  enemy's  ports,  or  suspected,  on  just  grounds,  to  have  a 
concealed  destination  of  that  kind;  or  that  on  the  side  of  the 
neutral,  the  same  exact  compensation  is  to  be  expected  which 
he  might  have  demanded  from  the  enemy  in  his  own  port;  the 
enemy  may  be  distressed  by  famine,  and  may  be  driven  by  his 
necessities  to  pay  a  famine  price  for  the  commodity  if  it  gets 
there ;  it  does  not  follow  that  acting  upon  my  rights  of  war  in 
intercepting  such  supplies  I  am  under  the  obligation  of  paying 
that  price  of  distress.  It  is  a  mitigated  exercise  of  war  on  which 
my  purchase  is  made,  and  no  rule  has  established  that  such  a 
purchase  shall  be  regulated  exactly  upon  the  same  terms  of 
profit  which  would  have  followed  the  adventure,  if  no  such 
exercise  of  war  had  intervened ;  it  is  a  reasonable  indemnification 
and  a  fair  profit  on  the  commodity  that  is  due,  reference  being 
had  to  the  original  price  actually  paid  by  the  exporter  and  the 
expenses  which  h-e  has  incurred. 

"  As  to  what  is  to  be  deemed  a  reasonable  indemnification 
and  profit  I  hope  and  trust  that  this  country  will  never  be  found 
backward  in  giving  a  liberal  interpretation  to  these  terms.  But 
certainly  the  capturing  nation  does  not  always  take  these  cargoes 
on  the  same  terms  on  which  an  enemy  would  be  content  to 
purchase  them ;  much  less  are  cases  of  this  kind  to  be  considered 
as  cases  of  costs  and  damages,  in  which  all  loss  of  possible 
profit  is  to  be  laid  upon  unjust  captors,  for  these  are  not  unjust 
captures,  but  authorized  exercises  of  the  rights  of  war." 

As  to  interlocutory  orders  dealing  with  seized  cargoes  in 
prize  proceedings  from  early  times  in  this  country  up  to  more 
recent  times  in  the  United  States  of  America,  numbers  of 
instances  will  be  found  of  orders  for  sale  before  condemnation, 
and  also  for  delivery  to  the  State  of  goods  not  already  condemned 
upon  their  value  being  paid  into  Court  or  secured :  in  some  cases 
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where  on  the  final  hearing  it  was  decided  the  goods  were  not 
confiscable,  and  in  some  even  before  legal  proceedings  in  prize 
had  been  commenced. 

As  it  was  contended  thai  to  give  effect  to  Order  XXIX.  by 
allowing  the  State  to  requisition  would  be  to  act  in  violation  of 
the  law  of  nations,  it  would  appear  to  be  more  useful  for  the 
purpose  of  inducing  conviction  to  extract  instances  from  the 
practice  of  other  countries.  Accordingly,  I  will  refer  to  some 
cases  from  the  United  States  of  America,  the  Courts  of  which, 
next  possibly  to  our  own,  have  done  most  for  the  elucidation  and 
development  of  the  law  of  nations  applicable  to  the  law  of  prize. 

In  The  St.  Lawrence  and  Cargo  [i8J|]  (2  Gall.  19) 
Mr.  Justice  Story  states  (at  page  21)  that  in  that  case  the  property 
was  sold  under  an  interlocutory  order  before  final  condemnation, 
and  the  proceeds  were  brought  into  the  Registry  to  abide  the 
final  decision  of  the  appellate  Court. 

In  The  Avery  and  Cargo  [18H]  (2  Gall.  307)  the  same 
learned  Judge  dealt  on  appeal  with  an  application  by  the  captors 
relating  to  the  proceeds  of  sale  of  goods  made  under  an  inter- 
locutory order  pending  the  proceedings  in  the  Court  below 
(whereof  restoration  was  afterwards  decreed);  and  in  the  course 
of  his  judgment  he  said  (at  page  309) : 

"  It  is  very  clear  that  the  terms  of  this  Act  [an  Act  of  1813 
providing  for  the  sale  by  the  Marshal  of  condemned  vessels] 
apply  only  to  sales  after  a  final  condemnation,  and  not  to  sales 
made  pendente  lite  under  interlocutory  decrees  of  Court  .  .  . 
Interlocutory  sales  are  often  ordered  under  a  perishable  monition 
and  survey,  or  for  other  good  cause  in  the  discretion  of  the 
Court." 

I  will  cite  a  few  later  instances  decided  in  1862-3  which 
arose  during  the  American  Civil  War.  In  The  Sarah  and 
Caroline  and  Cargo  [1862]  (Blatchford  Pr.  Cas.  123)  a  neutral 
vessel  was  captured  on  the  ground  that  she  was  trying  to 
break  a  blockade.  The  cargo  was  sold  before  condemnation 
as  appears  from  the  following  passage  in  the  judgment  of 
Mr.  Justice  Betts : 

"  No  appearance  having  been  entered  in  the  suit  on  due 
return  of  the  warrant  of  arrest  of  the  cargo,  and  the  capture 
having  vested  jurisdiction  in  the  Prize  Court  over  the  property 
seized,  it  is  ordered  that  an  interlocutory  order  for  the  sale  of 
the  cargo  arrested  in  the  cause  be  made,  and  that  the  proceeds 
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thereof  be  deposited  in  the  cause  in  the  Registry  of  the  Court, 
to  abide  the  further  order  of  the  Court." 

Another  significant  case,  when  the  vessel  and  cargo  were 
delivered  over  to  the  public  use  by  order  made  even  before  the 
libel  in  prize  was  filed  and  without  notice  to  any  claimant, 
was  the  steamer  Memphis  and  Cargo  [1862]  (Blatchford  Pr. 
Cas.  202). 

The  vessel  was  British,  and  the  cargo  also  belonged  to 
British  subjects. 

The  headnote  is  as  follows : 

"  This  vessel  having  been  sent  in  to  the  Court  as  a  prize, 
the  Court,  on  the  application  of  the  District  Attorney  before  libel 
filed,  and  before  any  appearance  by  any  claimant,  and  without 
notice  to  any  claimant,  made  an  order  appointing  appraisers  to 
value  the  prize,  with  the  view  to  her  being  taken  for  the  use  of 
the  Government.  After  the  libel  was  filed  the  claimant  appeared 
in  the  suit,  and  moved  to  vacate  the  order  because  it  was  made 
without  notice  to  him.  Held,  that  the  motion  could  not  be 
granted.  Property  captured  as  prize  is  under  the  control  of  the 
Court  from  the  time  it  is  delivered  to  the  Court  by  the  prize- 
master  until  it  is  finally  disposed  of,  and  the  filing  of  a  libel  is 
not  necessary  to  give  the  Court  cognizance  of  the  property." 

I  may  observe  that  the  order  for  appraisement  and  delivery 
embraced  the  cargo  as  well  as  the  ship.  I  will  cite  one  passage 
from  the  judgment  (at  pages  203  and  204),  as  it  appears  to  me 
to  be  important: 

"  The  point  most  strenuously  urged  by  the  several  counsel 
was  that  the  Prize  Court  acquires  no  cognizance  of  a  prize  case 
except  by  means  of  a  libel,  which  causes  an  arrest,  in  law,  of 
the  property  captured,  and  subjects  it  thereafter  to  judicial 
jurisdiction.  This,  it  appears  to  me,  is  a  manifest  misappre- 
hension of  the  state  of  the  matter  under  the  jurisprudence  of 
the  United  States.  The  prize  vessel  and  all  her  cargo  and 
papers  are,  in  the  first  instance,  transmitted  by  the  officer  making 
the  capture  to  the  charge  of  the  Judge  of  the  district  to 
which  such  prize  is  ordered  to  proceed  (2  U.S.  Stat,  at  Large, 
art.  7). 

"  The  standing  Prize  Rules,  fully  confirmed  by  the  Act  of 
Congress  '  relative  to  judicial  proceedings  upon  captured  property 
and  the  administration  of  the  law  of  prize,'  approved  March  25, 
1862,  place  the  property  captured  under  the  control  of  the  Court 

p.c.c.  21 


326  THE    ZAMOBA. 

and  its  officers,  until  the  final  adjudication  and  disposal  of  it  by 
the  Court. 

"  The  notion,  therefore,  that  the  prerogative  powers  of  the 
Government  can  be  exercised  only  directly  by  the  United  States 
in  its  military  capacity,  and  not  at  all  through  the  Courts,  cannot 
be  supported  under  our  laws.  Those  high  functions  are  legiti- 
mately put  in  force  by  the  instrumentality  of  the  judiciary,  in 
obtaining,  through  its  agency,  the  active  use  of  the  possession 
of  prize  property,  which  first  vests  in  that  department. 

"  Accordingly,  an  order  for  the  appraisal  of  captured 
property,  and  the  surrender  or  transfer  of  it  to  Govern- 
mental uses,  under  precautionary  provisions  to  secure  individual 
interests  vesting  in  it,  is  palpably  a  judicial  power,  to  be 
performed  at  the  instance  of  the  Government,  and  need  not,  if, 
indeed,  it  can,  be  superseded  or  dispensed  with  by  a  direct  and 
summary  act  of  appropriation  of  the  property  by  the  executive 
authority." 

In  the  case  of  the  steamer  Ella  Warley  and  Cargo  [J862] 
(Blatchford  Pr.  Cas.  204)  the  method  to  be  adopted  for  ascer- 
taining the  value  of  property  handed  over  to  the  use  of  the 
captors  was  the  matter  chiefly  discussed;  but  in  the  judg- 
ment Mr.  Justice  Betts  dealt  with  the  right  of  the  captors 
thus : 

"  The  prerogative  right  of  the  captors  to  take  the  property 
seized  to  their  own  use  is  modified  only  in  subserviency  to  the 
modern  law  of  war,  that,  in  case  a  judicial  confiscation  of  it  is 
not  secured,  the  captors  are  responsible  only  for  its  value  to 
the  lawful  proprietor.  That  responsibility  may  be  secured  to 
the  claimant  by  bail  in  Court  for  its  worth,  or  other  equivalent 
protection  to  such  contingent  right.  The  usage  of  this  Court  is 
to  place  the  value  in  deposit  in  the  Registry  of  the  Court  .  .  . 
to  be  restored  and  paid  to  the  claimant  in  case  of  the  acquittal 
of  the  property,  in  place  of  relying  upon  individual  undertakings 
or  responsibilities  therefore";  and  he  proceeds  (at  page  206): 
"  But  all  the  decisions  must  rest  on  the  same  principle — that 
it  is  competent  to  the  Government,  through  the  agency  of  the 
Courts,  to  take  immediate  possession  and  use  of  the  captured 
property  on  guaranteeing  by  bail  or  deposit,  at  its  worth,  the 
restoration  of  its  value  to  its  lawful  claimants." 

At  a  later  stage,  in  dealing  with  the  same  vessel  and  her 
cargo,  the  learned  Judge  said : 
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"I  retain  the  conviction  that  the  Government  possesses  the 
legal  rights  of  claiming  a  direct  appropriation  to  public  use  of 
captured  property,  and  that  the  Courts  are  bound  to  carry 
such  demand  into  execution,  according  to  the  usual  course  of 
procedure  before  it — vide  The  Ella  Warley  and  Cargo  (Blatch- 
ford  Pr.  Cas.,  at  p.  209)." 

The  cases  of  The  Memphis  (Blatchford  Pr.  Cas.  202)  and 
The  Ella  Warley  (Blatchford  Pr.  Cas.,  at  p.  209)  afterwards 
came  on  appeal  before  Mr.  Justice  Nelson,  Associate  Justice 
of  the  Supreme  Court  of  the  United  States,  who  was  no  mean 
authority  upon  questions  of  prize  law,  and  none  of  the  principles 
enunciated  by  Mr.  Justice  Betts  in  that  case  were  dis- 
approved. 

Finally,  I  would  refer  to  the  case  of  the  schooner  Stephen 
Hart  and  Cargo  [1863]  (Blatchford  Pr.  Cas.  387).  The  case  was 
finally  determined  on  July  30,  1863.  Meantime,  by  interlocutory 
orders,  some  made  before  the  libel  in  prize  and  others  after 
proceedings  were  taken,  but  all  made  before  final  decree,  parts 
of  the  cargo  were  delivered  to  the  Navy  Department  for  the  use 
of  the  United  States;  other  parts  to  the  War  Department,  the 
Ordnance  Department,  and  the  Sanitary  Department  of  the  States ; 
and  the  schooner  herself  and  the  remainder  of  her  cargo  were 
sold  by  public  auction;  and  all  the  proceeds  of  the  vessel  and 
her  cargo,  delivered  and  sold  as  aforesaid,  were  paid  into  the 
Registry  of  the  Court,  to  await  the  final  determination  and  decree 
of  the  Court. 

In  view  of  the  cases  to  which  reference  has  now  been  made, 
it  cannot,  in  my  opinion,  be  possible  to  maintain  that  the  requisi- 
tion by  the  State  of  captured  property,  which  is  provided  for  by 
Order  XXIX.  of  the  Prize  Court  Rules,  is  a  violation  of  an 
acknowledged  or  settled  principle  or  rule  of  the  law  of  nations. 

If  the  view  just  expressed  is  correct,  it  is  not  necessary  to 
discuss  the  question  whether  this  Court  is  bound  to  obey  an 
Order  in  Council  which  may  run  contrary  to  the  acknowledged 
law  of  nations.  If  that  question  should  arise,  I  am  humbly  and 
fully  content  to  assume  the  standpoint  of  Lord  Stowell  in  the 
case  of  The  Fox  (Edw.  312),  in  which  he  had  to  deal  with  the 
Orders  in  Council  which  were  made  by  way  of  reprisal  after 
the  celebrated  Berlin  and  Milan  decrees  of  Napoleon.  He 
expressed  his  view  of  the  duty  of  the  Prize  Court  with  reference 
to  the  law  of  nations,  and  to  Orders  in  Council  by  the  State  in 
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and  under  which  the  Court  exercised  jurisdiction,  in  the  following 
classical  passages : 

"  In  the  course  of  the  discussion  a  question  has  been  started, 
What  would  be  the  duty  of  the  Court  under  Orders  in  Council 
that  were  repugnant  to  the  law  of  nations?  It  has  been  con- 
tended on  one  side  that  the  Court  would  at  all  events  be  bound 
to  enforce  the  Orders  in  Council;  on  the  other,  that  the  Court 
would  be  bound  to  apply  the  rule  of  the  law  of  nations  adapted 
to  the  particular  case,  in  disregard  of  the  Orders  in  Council.  I 
have  not  observed,  however,  that  these  Orders  in  Council,  in 
their  retaliatory  character,  have  been  described  in  the  argument 
as  at  all  repugnant  to  the  law  of  nations,  however  liable  to  be 
so  described  if  merely  original  and  abstract.  And,  therefore,  it 
is  rather  to  correct  possible  misapprehension  on  the  subject  than 
from  the  sense  of  any  obligation  which  the  present  discussion 
imposes  upon  me,  that  I  observe  that  this  Court  is  bound  to 
administer  the  law  of  nations  to  the  subjects  of  other  countries 
in  the  different  relations  in  which  they  may  be  placed  towards 
this  country  and  its  Government.  This  is  what  other  countries 
have  a  right  to  demand  for  their  subjects,  and  to  complain  if 
they  receive  it  not.  This  is  its  unwritten  law,  evidenced  in  the 
course  of  its  decisions,  and  collected  from  the  common  usage 
of  civilized  states.  At  the  same  time  it  is  strictly  true  that  by 
the  constitution  of  this  country  the  King  in  Council  possesses 
legislative  rights  over  this  Court,  and  has  power  to  issue  orders 
and  instructions,  which  it  is  bound  to  obey  and  enforce;  and 
these  constitute  the  written  law  of  this  Court.  These  two 
propositions,  that  the  Court  is  bound  to  administer  the  law  of 
nations,  and  that  it  is  bound  to  enforce  the  King's  Orders  in 
Council,  are  not  at  all  inconsistent  with  each  other;  because 
these  orders  and  instructions  are  presumed  to  conform  them- 
selves, under  the  given  circumstances,  to  the  principle  of  its 
unwritten  law.  They  are  either  directory  applications  of  those 
principles  to  the  cases  indicated  in  them — cases  which,  with  all 
the  facts  and  circumstances  belonging  to  them,  and  which  con- 
stitute their  legal  character,  could  be  but  imperfectly  known  to 
the  Court  itself — or  they  are  positive  regulations,  consistent  with 
those  principles,  applying  to  matters  which  require  more  exact 
and  definite  rules  than  those  general  principles  are  capable  of 
furnishing. 
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"  The  constitution  of  this  Court,  relatively  to  legislative  power 
ot  the  King  in  Council,  is  analogous  to  that  of  the  Courts  of 
common  law,  relatively  to  that  of  the  Parliament  of  this  kingdom. 
Those  Courts  have  their  unwritten  law,  the  approved  principles 
of  natural  reason  and  justice;  they  have  likewise  the  written  or 
statute  law  in  Acts  of  Parliament,  which  are  directory  applica- 
tions of  the  same  principles  to  particular  subjects,  or  positive 
regulations  consistent  with  them,  upon  .matters  which  would 
remain  too  much  at  large  if  they  were  left  to  the  imperfect 
information  which  the  Courts  could  extract  from  mere  general 
speculations.  What  would  be  the  duty  of  the  individuals  who 
preside  in  those  Courts  if  required  to  enforce  an  Act  of 
Parliament  which  contradicted  those  principles  is  a  question 
which  I  presume  they  would  not  entertain  d  priori;  because  they 
will  not  entertain  d,  priori  the  supposition  that  any  such  will 
arise.  In  like  manner,  this  Court  will  not  let  itself  loose  into 
speculations  as  to  what  would  be  its  duty  under  such  an  emer- 
gency; because  it  cannot,  without  extreme  indecency,  presume 
that  any  such  emergency  will  happen ;  and  it  is  the  less  disposed 
to  entertain  them,  because  its  own  observation  and  experience 
attest  the  general  conformity  of  such  orders  and  instructions  to 
its  principles  of  unwritten  law.  In  the  particular  case  of  the 
orders  and  instructions  which  give  rise  to  the  present  question, 
the  Court  has  not  heard  it  at  all  maintained  in  argument  that, 
as  retaliatory  orders,  they  are  not  conformable  to  such  principles. 
They  are  so  declared  in  their  own  language  and  in  the  uniform 
language  of  the  Government  which  has  established  them.  I  have 
no  hesitation  in  saying  that  they  would  cease  to  be  just  if  they 
ceased  to  be  retaliatory :  and  they  would  cease  to  be  retaliatory 
from  the  moment  the  enemy  retracts,  in  a  sincere  manner,  those 
measures  of  his  which  they  were  intended  to  retaliate." 

Judges  and  jurists  have  pronounced  upon  this  subject  after 
the  judgment  of  Lord  Stowell  in  The  Fox  (EdW.  312). 

In  Maisonnaire  v.  Keating  (2  Gall.  325)  Mr.  Justice  Story 
expressed  his  view  as  follows : 

"  The  legality  of  the  conduct  of  the  captors  may,  under 
circumstances,  exclusively  depend  upon  the  ordinances  of  their 
own  Government.  //,  for  instance,  the  Sovereign  should,  by  a 
special  order,  authorize  the  capture  of  neutral  property  for  a 
cause  manifestly  unfounded  in  the  law  of  nations,  there  can  be 
no  doubt  that  it  would  afford  a  complete  justification  of  the 
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captors  in  all  tribunals  of  prize.  The  acts  of  subjects,  lawfully 
done  under  the  orders  of  their  Sovereign,  are  not  cognizable 
by  foreign  Courts.  //  such  acts  be  a  violation  of  neutral  rights, 
the  only  remedy  lies  by  an  appeal  to  the  Sovereign,  or  by  a 
resort  to  arms.  A  capture,  therefore,  under  the  Berlin  and  Milan 
decrees,  or  thecelebrated  Orders  in  Council,  although  they  might 
be  violations  of  neutral  rights,  must  still  have  been  deemed,  as 
to  the  captors,  a  rightful  capture,  and  have  authorized  the 
exercise  of  all  the  usual  rights  of  war." 

Upon  this  subject  I  may  cite  the  following  passage  from  the 
judgment  of  an  American  Judge  a  generation  later : 

"  The  general  argument  against  the  expediency  of  subjecting 
property  to  peremptory  sale  before  condemnation  or  trial  must 
yield  to  the  provisions  of  positive  law" — vide  per  Mr.  Justice 
Betts  in  The  Nassau  [1862]  (Blatchford  Pr.  Gas.  198). 

Our  text  writers  acknowledge  the  binding  force  of  Orders  in 
Council  of  the  State  in  which  the  Court  exercises  jurisdiction.  I 
will  only  cite  the  opinions  of  one  of  them,  the  late  Dr.  Westlake. 
In  dealing  with  coast  fishing  vessels  he  writes : 

"  But  if  the  captures  were  made  in  pursuance  of  a  Govern- 
ment Order,  the  Prize  Court,  in  the  absence  of  anything  to  the 
contrary  in  the  constitution  of  the  country,  will  be  bound  by 
such  an  order  emanating  from  the  authority  under  which  it  sits  " 
— see  vol.  ii.  p.  155. 

And  in  dealing  more  generally  with  the  subject  this  learned 
and  esteemed  author  writes : 

"  Questions  of  prize  have  always  been  matters  of  the 
domestic  jurisdiction  of  the  captor's  country,  commonly  called 
the  admiralty  jurisdiction  from  its  original  form,  by  whatever 
name  the  branch  exercising  it  may  be  known  in  any  modern 
system  of  procedure.  It  is  open  to  all  those  of  any  nationality 
whose  interests  may  be  affected  by  its  decisions,  and  it  is  the 
duty  of  its  Judges,  a  duty  in  which  they  have  seldom  failed  in 
any  civilized  country,  to  do  justice  to  them  all  with  strict  impar- 
tiality. In  that  sense  a  Court  of  Admiralty  is  an'  international 
one,  but  in  that  sense  only,  for  the  law  which  it  administers 
cannot  help  bearing  the  impress  of  its  own  nationality. 

"  A  Court  must  take  its  law  from  the  authority  under  which 
it  sits,  and  for  a  Court  of  Admiralty  that  authority  has  never 
been  any  other  than  that  of  its  own  country.  It  must  apply  any 
rules  on  international  questions  which  it  finds  to  be  generally 
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agreed  on,  a  condition  which  involves  the  agreement  of  its  own 
country  with  them.  Where  there  is  no  general  agreement  and 
the  supreme  authority  of  its  own  country  has  not  taken  a  decided 
line,  the  Court  must  take  that  line  which  justice  appears  to  it 
to  require,  whether  favourable  or  not  to  a  fellow-subject  being 
a  party  before  it,  or  to  what  it  may  conceive  to  be  the  interest 
of  its  country.  But  where  the  supreme  authority  under  which  it 
sits  has  taken  a  decided  line,  a  Court  of  Admiralty,  like  any 
other  Court,  can  only  obey.  Thus  we  have  seen  the  English 
Parliament  and  Privy  Council  determining  from  time  to  time 
whether  neutral  goods  in  enemy  ships  should  be  deemed  lawful 
prize,  and  the  English  Admiralty  deciding  one  way  in  1357  and 
the  other  way  two  centuries  and  a  half  afterwards.  When  the 
famous  Orders  in  Council  laid  down  rules,  as  to  neutral  shipping 
for  the  then  naval  war,  which  were  certainly  not  justifiable 
otherwise  than  by  way  of  retorsion  against  the  Berlin  and  Milan 
decrees,  the  British  Admiralty  did  not  and  could  not  presume 
either  to  refuse  execution  to  the  orders,  or  to  exercise  an 
independent  judgment  as  to  their  justification "  (vol.  ii. 
pp.  317-318). 

I  am  not  called  upon  to  declare  what  this  Court  would  or 
ought  to  do  in  an  extreme  case  if  an  Order  in  Council  directed 
something  to  be  done  which  was  clearly  repugnant  to,  and 
subversive  of,  an  acknowledged  principle  of  the  law  of 
nations. 

I  make  bold  to  express  the  hope  and  belief  that  the  nations 
of  the  world  need  not  be  apprehensive  that  Orders  in  Council 
will  emanate  from  the  Government  of  this  country  in  such 
violation  of  the  acknowledged  law  of  nations  as  to  make  it 
conceivable  that  our  prize  tribunals,  holding  the  law  of  nations 
in  reverence,  would  feel  called  upon  to  disregard  and  refuse 
obedience  to  the  provisions  of  such  Orders. 

For  the  reasons,  historical  and  other,  which  I  have 
endeavoured  to  set  forth,  I  am  of  opinion  that  nothing  contained 
in  the  provisions  of  Order  XXIX.  of  the  Prize  Court  Rules  is 
repugnant  to  international  law;  and  that  the  powers  entrusted 
to  and  to  be  exercised  by  the  Court  under  the  Order  are  in 
accordance  with  the  inherent  powers  of  the  Court  itself  and 
are  well  within  the  rights  of  the,  Crown  under  the  statutory 
provisions  referred  to,  no  less  than  under  its  prerogative 
authority. 
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I  therefore  order  the  copper  to  be  delivered  up  to  the  Crown 
as  prayed  by  the  summons. 

Leave  to  enter  an  appeal  within  twenty-one  days;  security 
for  costs  2b0l. 


Solicitors — Treasury  Solicitor ;  Botterell  &  Boche. 

[Reported  by  B.  C.  Trehern,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).    July  5,  15,  1915. 

THE  SOUTHFIELD. 

Cargo — Sale  in  Transitu — Imminence  of  War — Belligerent 
Vendors — Neutral  Purchasers — Outbreak  of  War — Seizure  as 
Prize — Sale  not  in  Contemplation  of  War — Validity. 

The  rule  of  the  Prize  Court  that  property  in  goods  is  con- 
sidered to  be  in  the  shipper  until  delivery,  and  that  a  sale  in 
transitu  is  invalid,  does  not  apply  unless  war  is  imminent  and 
expected  on  the  part  of  the  vendor,  and  the  sale  is  made  to 
defeat  the  rights  of  belligerent  captors. 

Between  July  20  and  30,  1914,  German  merchants  sold  to 
Dutch  merchants  various  parcels  of  cargo  in  transitu,  shipped 
on  board  a  British  steamship  and  consigned  to  a  German  port 
"  to  order."  The  Dutch  merchants  duly  paid  for  the  goods 
which  they  re-sold  to  customers  of  their  own.  On  August  4  war 
broke  out  between  Great  Britain  and  Germany,  and  when  the 
ship  called  at  a  British  port  the  cargo  was  seized  as  prize  and 
afterwards  sold : — Held,  on  the  evidence,  that  war  with  Great 
Britain  was  not  regarded  as  imminent — in  its  proper  meaning 
of  "threatening  or  about  to  occur" — by  the  German  vendors 
when  they  sold  the  goods;  that  consequently  the  sales  were 
valid  and  the  goods  were  not  confiscable  as  prize;  and  that  the 
proceeds  of  sale  must  be  released. 

Suit  for  condemnation  of  cargo  as  prize. 
On   July    16,    1914,    the    British    steamship    Southfield    left 
Novorossiisk,  a  Russian  Black  Sea  port,  with  a  cargo  of  barley 
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shipped  by  Wfllker  &  Co.,  a  firm  of  German  merchants,  and 
consigned  "to  order,  Emden." 

On  July  20,  one  J.  R.  Heukers,  a  Dutch  merchant,  carrying 
on  business  at  Groningen  in  Holland,  bought  197,000  kilos  of  the 
barley  and  took  up  the  documents  on  July  27 ;  and,  by  contracts 
of  sale  dated  July  24  and  25,  one  Wilhelm  Barghoorn,  another 
Dutch  merchant,  bought  other  portions  of  the  cargo  amounting 
to  200,000  kilos,  the  property  in  which  was  transferred  to  him 
on  July  29  and  31.  Both  merchants  at  once  re-sold  to  customers 
of  their  own. 

War  broke  out  between  Great  Britain  and  Germany  on 
August  4,  and  on  August  8,  when  the  Southfidd  put  into 
Plymouth,  she  was  diverted  to  Portsmouth  where  the  cargo  was 
seized  as  prize.  The  vessel  was  then  sent  round  to  London 
where  the  cargo  was  discharged  and  sold,  and  the  proceeds  paid 
into  Court. 

The  two  Dutch  merchants  claimed  the  release  of  the  proceeds 
of  their  goods  on  the  ground  that  they  became  purchasers  before 
the  outbreak  of  war,  and  with  no  knowledge  or  expectation  of 
the  outbreak  of  war. 

Maurice  Hill,  K.C.,  and  R.  H.  Balloch,  for  the  Crown. — 
Although  the  property  passed  to  neutral  purchasers  before  the 
date  of  seizure,  the  question  the  Court  has  to  determine  is,  under 
what  circumstances  the  rule  ought  to  be  applied  that  a  captor  is 
entitled  to  disregard  the  passing  of  property  where  the  contract 
was  made  when  war  was  imminent  and  expected.  These  were 
German  goods  on  a  British  vessel,  and  if  the  Court  came  to 
the  conclusion  that  the  sellers,  knowing  that  war  was  imminent, 
were  trying  to  cover  themselves  by  a  sale  of  the  goods  to  persons 
who  would  be  neutral,  in  order  to  avoid  probable  capture  by  a 
belligerent,  the  Court  was  entitled  to  condemn  the  goods :  see 
The  Baltica  [1857]  (11  Moo.  P.C.  141 ;  2  Eng.  P.C.  628),  The 
Vrow  Margaretha  [1799]  (1  C.  Rob.  336;  1  Eng.  P.C.  149), 
The  Ariel  [1857]  (11  Moo.  P.C.  119;  2  Eng.  P.C.  600),  and 
The  Jan  Frederick  [180^]  (5  C.  Rob.  128;  1  Eng.  P.C.' 434); 
see  also  Story's  Principles  and  Practice  of  Prize  Courts  (Pratt's 
edition),  pp.  63-64.  At  the  date  of  the  contracts  there  may  not 
have  been  imminent  expectation  of  war  in  Great  Britain,  but  the 
question  must  be  regarded  from  the  point  of  view  of  the  know- 
ledge and  expectation  of  the  German  merchants,  and  evidence 
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could  be  adduced  that  during  the  last  days  of  July,  and  even 
earlier,  German  merchants  were  loading  cargoes  as  fast  as  they 
could,  and  disposing  of  them,  as  far  as  possible,  to  neutrals. 

H.  C.  S.  Dumas,  for  the  Dutch  claimants. — Although  towards 
the  end  of  July,  1914,  German  merchants  may  have  contemplated 
war  against  France  and  Russia,  there  was  no  expectation  on 
their  part  of  war  with  Great  Britain,  and  it  came  as  a  painful 
surprise  to  them.  These  were  bona  fide  sales,  and  the  rights 
of  the  neutral  purchasers  should  not  be  defeated  on  indefinite 
and  shadowy  grounds.  The  doctrine  laid  down  in  the  old  cases 
cited  on  behalf  of  the  Grown  has  been  modified  by  the  Declara- 
tion of  London.  It  is  not  imminence  of  war,  but  the  actual 
outbreak  of  hostilities,  that  is  the  test  as  regards  the  transfer  of 
enemy  goods  on  an  enemy  vessel,  or  of  the  vessel  itself,  to 
neutrals,  and  the  same  rule  should  apply  to  goods  on  a  British 

vessel.  n         J  u 

Cur.  adv.  vult. 

July  15. — Sir  Samuel  Evans  (The  President). — The  ques- 
tions arising  for  decision  depend  upon  the  effect  of  the  inter- 
vention of  a  state  of  war  upon  the  rights  of  capture  of  a 
belligerent  in  respect  of  goods  sold  by  an  enemy  to  a  neutral 
while  the  goods  and  the  ship  in  which  they  are  laden  are  in 
transitu. 

The  goods  consisted  of  quantities  of  barley  shipped  before 
the  war  at  a  Russian  port  upon  a  British  ship,  and  consigned  to 
a  German  port.  During  the  voyage  the  goods  were  sold  by 
enemy  merchants  to  neutral  merchants — namely,  to  two  Dutch 
merchants,  Heukers  and  Barghoorn,  carrying  on  business  at 
Groningen.  The  transactions  relating  to  the  sale  to  Heukers 
fell  within  the  period  from  July  20  to  July  28,  1914,  and  those 
relating  to  the  sale  to  Barghoorn  within  the  last  week  in  July, 
1914.  Apart  from  any  question  depending  upon  the  intervention 
of  war,  it  is  not  disputed  that  the  property  in  the  goods  had 
passed  to  the  neutral  purchasers  before  the  capture. 

The  contention  of  the  Crown  was  that  when  war  was  declared 
between  this  country  and  Germany  on  August  4,  1914,  the  goods, 
which  were  still  in  transitu,  became  subject  to  capture  by  the 
Crown,  and  were  confiscable  at  the  time  of  the  capture  and 
seizure  on  August  8,  notwithstanding  the  prior  sales  to  the 
neutrals,  on  the  ground  that  at  the  time  of  such  sales  war  was 
imminent,  or  in  contemplation  of  the  enemy  vendors. 
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It  is  important  to  examine  closely  the  principle  which  governs 
the  right  of  capture  of  goods  transferred  in  transitu,  and  to 
ascertain  accurately  its  limits,  as  it  is  sometimes  apt  to  be 
loosely  stated. 

In  order  to  deduce  the  rule  it  will  be  sufficient,  I  think,  to 
refer  to  two  leading  cases,  and  to  one  authorised  text  book.  I 
take  them  in  order  of  date. 

In  The  Vrow  Margaretha  (1  C.  Rob.  336,  at  p.  337;  1  Eng. 
P.C.  149,  at  p.  151)  Lord  Stowell  pronounces  upon  the  subject  as 
follows :  "  In  the  ordinary  course  of  things  in  time  of  peace — 
for  it  is  not  denied  that  such  a  contract  may  be  made,  and 
effectually  made  (according  to  the  usage  of  merchants) — such  a 
transfer  in  transitu  might  certainly  be  made.  It  has  even  been 
contended  that  a  mere  delivering  of  the  bill  of  lading  is  a  transfer 
of  the  property.  But  it  might  be  more  correctly  expressed, 
perhaps,  if  said  that  it  transfers  only  the  right  of  delivery;  but 
that  a  transfer  of  the  bill  of  lading,  with  a  contract  of  sale 
accompanying  it,  may  transfer  the  property  in  the  ordinary 
course  of  things,  so  as  effectually  to  bind  the  parties,  and  all 
others,  cannot  well  be  doubted.  When  war  intervenes,  another 
rule  is  set  up  by  Courts  of  Admiralty,  which  interferes  with  the 
ordinary  practice.  In  a  state  of  war,  existing  or  imminent,  it 
is  held  that  the  property  shall  be  deemed  to  continue  as  it  was  at 
the  time  of  shipment  till  the  actual  delivery;  this  arises  out  of 
the  state  of  war,  which  gives  a  belligerent  a  right  to  stop  the 
goods  of  his  enemy.  If  such  a  rule  did  not  exist,  all  goods 
shipped  in  an  enemy's  country  would  be  protected  by  transfers 
which  it  would  be  impossible  to  detect.  It  is  on  that  principle 
held,  I  believe,  as  a  general  rule,  that  property  cannot  be  con- 
verted in  transitu,  and  in  that  sense  I  recognise  it  as  the  rule 
of  this  Court.  But  this  arises,  as  I  have  said,  out  of  a  state  of 
war,  which  creates  new  rights  in  other  parties,  and  cannot  be 
applied  to  transactions  originating,  like  this,  in  a  time  of 
peace." 

In  the  work  of  Mr.  Justice  Story  on  The  Principles  and 
Practice  of  Prize  Courts,  that  celebrated  jurist  states  the  rule  in 
the  following  passage  (Pratt's  Edition,  pp.  64-65):  "In  respect 
to  the  proprietary  interests  in  cargoes,  though,  in  general,  the 
rules  of  the  common  law  apply,  yet  there  are  many  peculiar 
principles  of  prize  law  to  be  considered  ;■  it  is  a  general  rule 
that,  during  hostilities,  or  imminent  and  impending  danger  of 
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hostilities,  the  property  of  parties  belligerent  cannot  change  its 
national  character  during  the  voyage,  or,  as  it  is  commonly 
expressed,  in  transitu.  This  rule  equally  applies  to  ships  and 
cargoes;  and  it  is  so  inflexible  that  it  is  not  relaxed,  even  in 
owners  who  become  subjects  by  capitulation  after  the  shipment 
and  before  the  capture.  .  .  .  The  same  distinction  is  applied  to 
purchases  made  by  neutrals  of  property  in  transitu,  if  purchased 
during  a  state  of  war  existing  or  imminent,  and  impending 
danger  of  war,  the  contract  is  held  invalid,  and  the  property  is 
deemed  to  continue  as  it  was  at  the  time  of  shipment  until  the 
actual  delivery.  It  is  otherwise,  however,  if  a  contract  be  made 
during  a  state  of  peace,  and  without  contemplation  of  war;  for, 
under  such  circumstances,  the  Prize  Courts  will  recognise  the 
contract  and  enforce  the  title  acquired  under  it.  .  .  .  The  reason 
why  Courts  of  Admiralty  have  established  this  rule  as  to  transfers 
in  transitu  during  a  state  of  war  or  expected  war,  is  asserted  to 
be,  that  if  such  a  rule  did  not  exist  all  goods  shipped  in  the 
enemy's  country  would  be  protected  by  transfers,  which  it  would 
be  impossible  to  detect." 

Lastly,  in  The  Baltica  (11  Moo.  P-  C.  141;  2  Eng.  P.C.  628) 
in  the  judgment  of  the  Lords  of  the  Privy  Council,  sitting  to  hear 
appeals  in  Prize,  Lord  Kingsdown  (then  Mr.  Pemberton  Leigh) 
deals  with  the  rule  as  applicable  to  ships  and  goods  in  the 
following  passages :  "  The  general  rule  is  open  to  no  doubt.  A 
neutral,  while  a  war  is  imminent,  or  after  it  has  commenced, 
is  at  liberty  to  purchase  either  goods  or  ships  (not  being  ships 
of  war)  from  either  belligerent,  and  the  purchase  is  valid, 
whether  the  subject  of  it  be  lying  in  a  neutral  port  or  in  an 
enemy's  port.  During  a  time  of  peace,  without  prospect  of 
war,  any  transfer  which  is  sufficient  to  transfer  the  property 
between  the  vendor  and  vendee  is  good  also  against  a  captor  if 
war  afterwards  unexpectedly  break  out.  But,  in  case  of  war, 
either  actual  or  imminent,  this  rule  is  subject  to  qualification,  and 
it  is  settled  that  in  such  case  a  mere  transfer  by  documents  which 
would  be  sufficient  to  bind  the  parties,  is  not  sufficient  to  change 
the  property  as  against  captors  as  long  as  the  ship  or  goods 
remain  in  transitu. 

"  With  respect  to  these  principles,  their  Lordships  are  not 
aware  that  it  is  possible  to  raise  any  controversy;  they  are  the 
familiar  rules  of  the  English  Prize  Courts,  established  by  all 
the  authorities,  and  are  collected  and  stated,  principally  from 
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the  decisions  of  Lord  Stowell,  by  Mr.  Justice  Story,  in  his 
Notes  on  the  Principles  and  Practice  of  Prize  Courts,  a  work 
which  has  been  selected  by  the  British  Government  for  the  use 
of  its  naval  officers  as  the  best  code  of  instruction  in  the  prize 
law.  The  passages  referred  to  are  to  be  found  in  pp.  63,  64,  of 
that  work. 

"In  order  to  determine  the  question,  it  is  necessary  to  con- 
sider upon  what  principle  the  rule  rests,  and  why  it  is  that  a 
sale  which  would  be  perfectly  good  if  made  while  the  property 
was  in  a  neutral  port,  or  while  it  was  in  an  enemy's  port,  is 
ineffectual  if  made  while  the  ship  is  on  her  voyage  from  one 
port  to  the  other.  There  seem  to  be  but  two  possible  grounds  of 
distinction.  The  one  is,  that  while  the  ship  is  on  the  seas, 
the  title  of  the  vendee  cannot  be  completed  by  actual  delivery  of 
the  vessel  or  goods ;  the  other  is,  that  the  ship  and  goods,  having 
incurred  the  risk  of  capture  by  putting  to  sea,  shall  not  be 
permitted  to  defeat  the  inchoate  right  of  capture  by  the  belligerent 
Powers,  until  the  voyage  is  at  an  end. 

"  The  former,  however,  appears  to  be  the  true  ground  on 
which  the  rule  rests.  Such  transactions  during  war,  or  in  con- 
templation of  war,  are  so  likely  to  be  merely  colourable,  to  be 
set  up  for  the  purpose  of  misleading  or  defrauding  captors,  the 
difficulty  of  detecting  such  frauds,  if  mere  paper  transfers  are 
held  sufficient,  is  so  great  that  the  Courts  have  laid  down  as  a 
general  rule  that  such  transfers,  without  actual  delivery,  shall  be 
insufficient;  that  in  order  to  defeat  the  captors,  the  possession,  as 
well  as  the  property,  must  be  changed  before  the  seizure.  It 
is  true  that,  in  one  sense,  the  ship  and  goods  may  be  said  to  be 
in  transitu  till  they  have  have  reached  their  original  port  of 
destination;  but  their  Lordships  have  found  no  case  where  the 
transfer  was  held  to  be  inoperative  after  the  actual  delivery  of 
the  property  to  the  owner"  (11  Moo.  P.C.,  at  pp.  145-146; 
2  Eng.  P.C,  at  pp.  630-632). 

It  might  be  argued  that  according  to  these  authorities  transfers 
in  transitu  are  invalid  against  belligerent  captors  upon  the  inter- 
vention of  war  unless  there  is  actual  delivery  before  capture ;  or, 
in  other  words,  that  if  war  has  intervened  no  transfer  by 
documents  alone  can  defeat  the  right  of  capture.  But,  in  my 
opinion,  that  proposition  is  too  wide,  and  is  not  an  accurate 
delimitation  of  the  true  rule.  In  the  passages  cited  Lord  Stowell 
speaks  of  "  a  state  of  war*  existing  or  imminent " ;  Mr.  Justice 
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Story  of  "  a  state  of  peace,  without  contemplation  of  war,"  and 
of  "  a  state  of  war  existing  or  imminent,  and  impending  danger 
of  war " ;  and  Lord  Kingsdown  of  "  war,  either  actual  or 
imminent,"  of  "  war  unexpectedly  breaking  out "  (contrasting  it 
with  "  a  time  of  peace,  without  prospect  of  war "),  and  of 
"transactions  during  war  or  in  contemplation  of  war." 

It  is  important  to  note  the  reasons  for  the  rule  which  are 
elaborated  by  Lord  Kingsdown  thus :  [His  Lordship  repeated  the 
passage  set  out  above,  beginning  "  Such  transactions  during 
war,"  and  continued:]  In  my  view  the  element  that  the  vendor 
contemplated  war,  and  had  the  design  to  make  the  transfer  in 
order  to  secure  himself  and  to  attempt  to  defeat  the  rights  of 
belligerent  captors,  is  necessarily  involved  in  the  rule  which 
invalidates  such  transfers.  Sales  of  goods  upon  ships  afloat  are 
now  of  such  common  occurrence  in  commerce  that  it  would  be 
too  harsh  a  rule  to  treat  such  transfers  as  invalid  unless  such  an 
element  existed. 

I  have  been  considering  the  rule  in  its  application  to  the  sale 
or  transfer  of  goods,  but  it  is  well  to  note  that  special  and  highly 
artificial  rules  as  to  the  transfer  of  vessels  during  or  preceding 
a  state  of  war  are  now  laid  down  in  the  Declaration  of  London 
of  1909 — as  agreed  to  by  the  representatives  of  the  Powers,  and 
as  applied  by  the  Orders  in  Council  in  this  country.  But  these 
do  not  apply  to  goods  or  merchandise. 

As  to  the  facts  in  these  two  cases,  it  is  abundantly  clear  that 
the  neutral  purchasers  acted  with  complete  bona  fides  through- 
out; they  paid  for  the  goods,  and  re-sold  them  to  neutral 
customers  of  their  own  before  war  was  declared.  This  would 
not  necessarily  conclude  the  matter. 

But  I  am  also  satisfied  that  the  vendors  did  not  have  the 
war  between  their  country  and  this  country  (to  which  the  ship 
carrying  the  goods  belonged)  in  contemplation  when  they  sold 
the  goods.  The  imminence  of  war  between  Germany  and  Bussia 
has  no  materiality  in  considering  these  cases.  In  the  light  of 
after  events,  the  war  with  this  country  may  be  spoken  of  as 
having  been  imminent,  regarded  from  the  point  of  view  of  time, 
in  the  last  two  weeks  of  July;  but  there  is  no  evidence  that  it 
was  regarded  as  imminent  in  its  proper  meaning  of  "  threatening 
or  about  to  occUr  "  by  German  merchants  at  that  time ;  not  only 
so,  but  I  find,  after  investigation  in  various  directions,  and  on 
grounds  which  I  deem  satisfactory,  that  it  was  not  in  fact  so 
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regarded  by  them.  What  the  hidden  anticipation  of  the  Govern- 
ment of  the  German  Empire  might  have  been  upon  the  subject 
it  is  not  for  me  to  speculate;  but  I  may  express,  my  humble 
opinion  that  our  intervention  in  the  war  upon  the  invasion  of 
Belgium  in  defence  of  treaty  obligations,  against  the  breach  of 
such  obligations  by  the  invaders,  was  a  complete  surprise  even 
to  their  Government. 

Documents  and  facts  which  throw  light  upon  the  history  of 
the  days  I  have  been  dealing  with  between  July  24  and  August  4, 
1914,  are,  I  think,  admirably  collected  and  stated  in  a  work 
called  The  History  of  Twelve  Days,  by  Mr.  J.  W.  Headlam. 

On  the  grounds  that  the  German  vendors  had  no  thought  of 
the  imminence  of  war  between  Germany  and  this  country,  and 
did  not  have  such  a  war  in  contemplation  at  any  time  while  the 
transactions  of  sale  were .  taking  place  or  before  they  were 
completed,  I  hold  that  the  sales  to  the  two  Dutch  merchants  were 
valid,  and  that  the  goods  were  not  confiscable.  And  I  decree 
the  release  to  them  respectively  of  the  net  proceeds  of  the  sale 
of  their  respective  goods,  which  are  now  in  Court. 


Solicitors — Treasury  Solicitor ;  Thomas  Cooper  &  Co. 

[Iteported  hy  B.  C.  Trehern,  Esq.,  Barrister -at-Law. 


[in  his  majesty's  commercial  court  for  MALTA.       IN  PRIZE.] 

Parnis,  J.     Dec.  14,  1914. 
THE  ERYMANTHOS. 

Enemy  Vessel— Ignorance  of  Outbreak  of  War— Arrival  off 
Belligerent  Port— Orders  to  Proceed  to  Examination  Anchorage 
—Capture— At  Sea  or  Entering  Port— Sixth  Hague  Convention, 
arts.  1  and  3. 

A  German  vessel  arrived  off  Malta  in  ignorance  of  the 
outbreak  of  hostilities  between  Great  Britain  and  Germany,  and, 
on  approaching  the  Grand  Harbour,  was  ordered  by  the  warning 
steamer,   stationed  in   the   offing  for  the   purpose   of  directing 
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vessels  to  an  examination  anchorage,  to  go  to  St.  Paul's  Bay. 
Whilst  on  her  wdy  there  she  was  met  by  two  British  destroyers, 
and  told  to  follow  one  of  them  into  St.  Paul's  Bay,  where  she 
was  left  in  charge  of  another  British  warship  as  prize  of  war : — 
Held,  that  the  vessel  was  captured  at  sea  in  territorial  waters 
between  the  Grand  Harbour  and  St.  Paul's  Bay;  that  she  was 
not  "  Entrant  dans  un  port  ennemi "  while  still  in  ignorance 
of  hostilities,  within  the  meaning  of  article  1  of  the  Sixth  Hague 
Convention;  that  that  article  did  not  apply  to  an  enemy  ship 
to  which  admission  had  been  refused,  and  that  as  Germany  had 
refused  her  assent  to  article  3,  which  exempted  from  confiscation 
an  enemy  vessel  "  rencontrd  en  mer  "  in  ignorance  of  hostilities, 
she  must  be  condemned. 

Cause  for  the  condemnation  of  the  German  steamship 
Erymanthos,  2,934  tons  gross,  belonging  to  the  Deutsche  Levante 
Linie  of  Hamburg,  which  was  captured  on  August  5,  1914, 
between  the  Grand  Harbour  and  St.  Paul's  Bay,  Malta,  in  the 
circumstances  which  are  fully  set  out  in  the  judgment. 

Sir  Vincent  Frendo  Azopardi  (Crown  Advocate),  for  the 
Grown. 

E.  C.  Vassallo,  for  the  claimants. 

The  arguments  sufficiently  appear  in  the  judgment. 

Parnis,  J. — I  am  very  much  obliged  to  the  Crown  Advocate 
and  to  the  learned  counsel  that  have  appeared  on  behalf  of  the 
ship  for  the  very  valuable  assistance  they  have  given  me.  The 
case  on  both  sides  has  been  stated  with  great  ability  and 
thoroughness,  thus  rendering  my  task  comparatively  easy. 
The  facts  of  this  case  may  be  briefly  stated  as  follows : 
The  evidence  in  this  case  consists  of  the  ship's  papers  and 
of  the  affidavits  of  the  commanders  of  H.M.S.  Bulldog  and 
Beagle  and  of  Gunner  Simcox  of  H.M.S.  Hussar.  Some  question 
has  arisen  owing  to  a  discrepancy  between  the  official  translation 
of  the  log  book  and  the  translation  read  to  the  Court  by  the 
learned  counsel  for  the  steamer  before  the  official  translation  had 
been  filed.  The  discrepancy  is  not  very  important.  The  official 
translation  is  that  the  Erymanthos  steamed  past  the  entrance  of 
the  harbour,  and  there  received  orders  from  the  warning  ship. 
The  translation  read  by  the  learned  counsel  is  that  the  steamer 
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stopped  outside  the  entrance  of  the  harbour,  where  she  naet  the 
warning  ship. 

The  s.s.  Erymanthos  is  a  German  ship,  owned  by  a  German 
company,  and  belonging  to  the  port  of  Hamburg.  The  ship's 
papers  conclusively  prove  it.  That  steamer,  after  loading  a 
general  cargo  at  Antwerp,  left  that  port  on  July  25  or  26,  bound 
for  Malta,  Alexandria,  Syrian  ports,  and  Odessa. 

On  August  3  a  proclamation  was  issued  by  His  Excellency 
the  Governor  enacting  regulations  respecting  the  ports  and  the 
harbours  of  these  islands,  and  the  location  of  ships  and  boats 
therein  and  in  the  waters  of  these  islands.  Clause  6  enacts  that 
merchant  vessels  desiring  to  enter  the  Grand  or  Marsamuscetto 
Harbours  will  be  directed  by  a  warning  steamer  stationed  in  the 
offing  to  proceed  first  to  one  or  other  of  the  examination 
anchorages.  The  examination  anchorages  fixed  by  clause  8  are 
Marsascirocco  Bay  and  St.  Paul's  Bay. 

The  master  of  the  Erymanthos  states  in  the  log  book  that  he 
steamed  past  the  entrance  of  the  harbour,  or  stopped  at  the 
entrance  of  the  harbour,  and  there  received  orders  from  the 
warning  steamer  to  proceed  to  St.  Paul's  Bay.  When  half-way 
his  ship  was  overtaken  by  two  destroyers,  one  of  which  ordered 
the  ship  to  follow  such  destroyer.  At  7.10  a.m.  the  Erymanthos 
anchored  in  St.  Paul's  Bay,  a  pilot  came  on  board  with  a  naval 
officer  and  three  sailors,  the  German  flag  was  hauled  down,  and 
the  Erymanthos  was  taken  into  the  Grand  Harbour. 

The  affidavits  sworn  to  by  the  commanders  of  His  Majesty's 
ships  Beagle  and  Bulldog  shew  that  they  received  orders  to 
proceed  to  sea  and  capture  the  Erymanthos.  The  Erymanthos 
was  met  by  the  destroyers  while  proceeding  to  St.  Paul's  Bay. 
The  Bulldog  went  up  to  the  Erymanthos  and  told  the  master  to 
follow  the  Bulldog  to  St.  Paul's  Bay.  On  arrival  a  signal  was 
made  to  the  Erymanthos  to  cast  anchor,  and  she  was  left  in 
charge  of  His  Majesty's  ship  Hussar.  Those  affidavits  are  also 
confirmed  by  the  affidavit  of  Albert  Edward  Simcox,  gunner  of 
His  Majesty's  ship  Hussar. 

The  Crown  applied  for  the  condemnation  of  the  ship  and  of 
the  goods  laden  therein.  I  purpose  to-day  to  deal  with  the 
steamer  only,  and  not  with  the  cargo.  The  Deutsche  Levante 
Linie,  owners  of  the  ship,  claim  that  by  the  Sixth  Hague  Con- 
vention of  1907,  relative  to  the  status  of  enemy  merchant  ships 
p. CO.  22 
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at  the  outbreak  of  hostilities,  the  ship  is  to  be  detained  and  not 
condemned,  and  is  to  be  restored  at  the  cessation  of  hostilities. 

The  first  question  that  I  was  called  upon  to  determine  was 
whether  in  a  Prize  Court  an  alien  enemy  could  be  heard. 

At  a  sitting  held  on  October  27,  1914,  I  stated  that  the 
general  principles  of  law  that  have  guided  this  Court  in  ordinary 
commercial  proceedings  with  regard  to  alien  enemies  were  that 
an  alien  enemy  could  not  sue,  but  that,  as  it  would  have  meant 
converting  a  disability  into  an  exemption,  an  alien  enemy  might 
be  sued;  and  if  an  enemy  could  be  a  defendant  he  must  be 
heard,  and  not  be  condemned  unheard.  The  ordinary  rules  on 
contracts,  and  on  proceedings  in  the  Commercial  Court,  are 
not  entirely  applicable  to  prize  proceedings.  Enemy  property 
afloat  belongs  to  the  Crown,  so  that  the  owner  of  such  property 
appearing  in  a  Prize  Court  is  in  the  position  of  a  claimant  for 
redress  against  the  action  of  the  Crown.  The  Prize  Court  rules 
foresee  the  possibility  of  an  appearance  and  claim  being  entered 
by  an  alien  enemy,  and  subject  such  appearance  to  the  filing  of 
an  affidavit.  I  understand  the  rules  to  mean  that  the  affidavit 
must  shew  that  by  an  international  agreement  the  alien  enemy, 
who  could  not  otherwise  be  heard,  is  entitled  to  appear  and  to 
ask  for  redress  against  the  action  of  the  Crown.  In  the  affidavit 
of  the  Deutsche  Levante  Linie  such  international  agreement  was 
invoked,  and  therefore  the  alien  enemy  must  be  heard  within  the 
limits  of  such  agreement.  The  alien  enemy  could  not  be  heard 
to  discuss  general  principles  of  international  law  or  to  criticise 
the  proceedings,  but  must  be  heard  with  regard  to  any  relief  to 
which  he  may  be  entitled  under  the  international  agreement, 
which  in  itself  is  a  licence  from  the  Crown  to  appear  and  defend 
and  maintain  any  right  under  such  agreement.  I  now  under- 
stand that  the  President  of  the  Prize  Court  in  England  has, 
under  similar  circumstances,  allowed  an  alien  enemy  to  be  heard. 
I  might  have  made  the  order  at  that  sitting,  but  having  heard 
that  a  similar  question  was  being  discussed  in  England  I  post- 
poned making  the  order  out  of  cjue  deference  to  the  High 
Court  in  England.  At  that  sitting,  as  I  was  bound  to  do,  I 
asked  the  learned  counsel  to  discuss  whether  I  could  make  the 
appearance,  subject  to  security  for  costs.  Professor  Vassallo 
submitted  that  no  order  for  security  for  costs  could  be  made 
until  and  when  a  claim  was  filed,  and  the  Deutsche  Levante 
Linie  had  not  up  to  that  time  filed  any  claim.     That  may  be 
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correct  or  not,  but  the  learned  counsel  forgets  the  golden 
Order  XLV.  Each  case  presents  special  features,  so  that  prac- 
tically the  Judge  may  follow  such  practice  as  he  may  direct, 
subject  to  an  appeal  to  the  Privy  Council.  As  I  have  already 
stated,  I  take  the  view  that  the  owners  of  a  steamer,  in  appearing 
before  the  Prize  Court,  are  practically  claimants  for  redress 
against  the  action  of  the  Crown,  and  as  such  may  be  compelled 
to  give  security  for  costs. 

The  Deutsche  Levante  Linie  have  now  filed  a  claim,  so  that 
rule  2  of  Order  XVIII.  would  be  clearly  applicable,  but  as  the 
Crown  Advocate  has  not  applied  for  such  security  I  shall  not 
make  any  order  thereon.  , 

Instructions  will  be  given  to  the  Registrar  to  note  in  the 
minute  book  that  the  order  made  by  the  President  on  November  9, 
1914,  by  which  he  "  directed  that  the  practice  of  the  Court  should 
be  that  when  an  alien  enemy  thought  that  he  was  entitled  to 
protection  under  the  Hague  Convention  of  1907,  he  should  be 
permitted  to  appear  in  Court  as  a  claimant  and  argue  his  claim," 
is  made  a  rule  of  the  Malta  Commercial  Court  in  Prize,  subject 
to  such  order  for  costs  as  the  Judge  may  deem  fit  to  make. 

The  general  principles  governing  captures  or  seizures  are 
very  simple.  Private  property  afloat  belonging  to  the  enemy 
may  be  seized  or  captured  whether  in  a  port,  bay,  or  harbour, 
or  at  sea,  whether  in  or  out  of  territorial  waters.  Such  property 
passes  to  the  Crown  either  by  right  of  capture  or  as  droits  of 
Admiralty,  unless,  by  a  convention  with  the  belligerent  Power, 
the  Crown  waives  or  limits  such  rights.  It  is  important  to  state 
this  general  rule,  inasmuch  as  the  convention  limiting  the  powers 
of  the  Crown,  being  an  exception  to  the  rule,  must  be  interpreted 
restrictively,  due  regard  being  had  to  the  circumstances  under 
which  the  convention  was  made.  The  British  Government  has 
signified  its  intention  with  respect  to  Germany  to  abide  by 
articles  1  and  2  of  the  Hague  Convention,  but  not  by  article  3, 
with  regard  to  which  Germany  made  a  reservation,  and  under 
which,  therefore,  German  citizens  cannot  benefit. 

I  am  therefore  called  upon  to  state  whether  this  case  comes 
under  articles  1  and  2  or  under  article  3.  If  under  articles  1 
and  2,  the  ship  could  not  be  condemned  for  the  present,  but  the 
claim  filed  by  the  Deutsche  Levante  Linie  that  the  steamer  is 
to  -be  detained  and  restored  at  the  cessation  of  hostilities  cannot 
be  allowed  for  the  present  as  the   British  Government  is  not 
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quite  certain  with  regard  to  the  treatment  of  British  ships  in 
German  ports.  The  President  of  the  Prize  Court  in  England 
has  justly  held  that  the  order  for  detention  should  be  with  liberty 
for  the  Crown  to  apply  for  condemnation,  and  thus  to  keep  the 
ship  under  the  control  of  the  Court.  If  this  case  comes  under 
article  3,  then  the  ship  must  be  condemned. 

Nobody  appears  to  be  very  enthusiastic  with  regard  to  this 
particular  convention.  Professor  Higgins  states  that  the  con- 
vention cannot  be  called  progressive,  for  it  questions  a  custom 
which  seemed  generally  established,  and  its  adoption  would 
seem  to  sanction  less  liberal  and  enlightened  practice.  The 
official  translation  has  been  especially,  with  regard  to  article  3, 
severely  criticised  by  the  Attorney-General  in  the  case  of  The 
Perkeo  (ante,  p.  136)  and  qualified  as  not  a  very  happy  one, 
and  the  Attorney-General  further  stated  that  he  did  not  know 
whether  it  referred  to  territorial  waters  or  not,  so  long  as  it  was 
not  neutral  waters;  and  in  the  case  of  The  Mowe  {ante,  p.  60; 
[1915]  P.  1)  the  learned  President  found  such  translation  as 
not  an  accurate  rendering  of  the  French  text.  I  presume  that 
the  words  "  high  seas "  in  the  official  translation  were  used 
because  Great  Britain  accepted  the  whole  of  the  convention, 
and  the  expression  "  high  seas  "  would  a  fortiori  imply  that  ships 
met  in  territorial  waters  would  be  entitled  to  the  same  benefit, 
and  any  other  expression  appeared  to  the  official  translator  not 
to  be  sufficiently  comprehensive.  Articles  1  and  3  of  the  con- 
vention refer  to  ships  "  dans  un  port  ennemi,  entrant  dans  un 
port  ennemi,  rencontres  en  mer."  I  must  therefore  now  proceed 
to  examine  whether  the  Erymanthos  was  "  dans  un  port  ennemi  " 
or  "  entrant  dans  un  port  ennemi "  or  "  rencontre  en  mer." 

There  is  no  question  that  the  Erymanthos  left  the  last  port 
of  departure  before  the  commencement  of  the  war  and  arrived 
in  Maltese  waters  in  ignorance  of  hostilities.  And  there  is  no 
question  that  at  the  outbreak  of  hostilities  the  Erymanthos  was 
not  in  one  of  our  ports — she  was  captured  or  seized  after 
hostilities  had  broken  out. 

Capture  is  the  forcible  seizure  or  taking  possession  of  an 
enemy  ship.  The  learned  counsel  for  the  Deutsche  Levante 
Linie  quoted  Roman  principles  of  law  to  uphold  his  contention 
that  the  ship  was  "  entrant,"  and  that  if  she  did  not  actually 
enter  the  port  it  was  due  to  the  action  of  tlie  authorities  of  this 
island — ^a  contention  which  I  shall  examine  later  on. 
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According  to  Roman  law,  although  possession  must  be 
followed  by  a  material  occupation  or  taking  charge  of  the  thing 
possessed,  at  the  initial  stage  it  is  sufficient  to  exercise  the  rights 
of  possession  and  ownership.  Capture,  in  a  similar  manner,  is 
constituted  as  soon  as  the  captor  exercises  rights  of  capture, 
shews  his  intention  to  capture,  and  the  captured  ship  obeys ' 
his  orders.  The  affidavits  and  the  log  book  shew  that  the 
Enjmanthos,  while  on  her  way  to  St.  Paul's  Bay,  was  met  by 
two  destroyers,  who  had  instructions  to  seize  her.  One  at  least 
of  those  destroyers — namely,  H.M.S.  Bulldog — clearly  shewed 
its  intention  to  capture  the  Erymanthos,  by  ordering  her  to  follow 
that  destroyer  to  St.  Paul's  Bay  and  signalling  to  her  to  anchor. 
At  St.  Paul's  Bay  she  was  left  in  charge  of  H.M.S.  Hussar,  and 
such  ship  carried  out  the  final  stages  of  the  capture.  The  master 
of  the  Erymanthos  obeyed  the  orders  of  the  Bulldog,  and  thus 
acquiesced  in  the  capture.  He  may  very  well  have  been  ignorant 
of  the  outbreak  of  hostilities  when  met  by  the  warning  ship,  but 
no  such  ignorance  can  be  presumed  at  the  moment  he  was 
approached  by  the  ships  of  war  and  ordered  to  follow  a  ship 
of  war;  obedience  to  those  orders  became,  not  a  voluntary ■  act, 
but  a  necessity,  as  the  presence  of  three  ships  of  war  made 
resistance  or  escape  impossible.  I  must  therefore  find  that  the 
capture  really  took  place  at  sea  in  territorial  waters  between  the 
Grand  Harbour  and  St.  Paul's  Bay,  although  the  material  capture 
was  in  its  final  stages  carried  out  by  the  Hussar  at  St.  Paul's  Bay. 
It  would,  however,  be  immaterial  if  the  capture  had  taken 
place  at  St.  Paul's  Bay.  The  President  of  the  High  Court  in 
England,  in  the  case  of  The  Mowe  (ante,  p.  60;  [1915]  P.  1), 
laid  down  the  rule  that  in  the  Hague  Convention  the  word 
"  port "  must  be  construed  in  its  usual  and  limited  popular  or 
commercial  sense  as  a  place  where  ships  are  in  the  habit  of 
coming  for  the  purpose  of  loading  or  unloading,  embarking  or 
disembarking,  a  place  from  which,  if  days  of  grace  had  been 
arranged,  the  steamer  could  be  said  to  depart  (sortir).  St.  Paul's 
Bay  is  not  a  port  in  that  sense.  St.  Paul's  Bay  is  a  place  of 
anchorage  for  examination  purposes  at  a  distance  of  some  miles 
from  the  Grand  Harbour,  and  in  Malta  we  have  no  other  ports 
within  the  meaning  attributed  to  that  word  by  the  President 
except  the  Grand  Harbour  and  Marsamuscetto  Harbour.  I  fully 
concur  with  the  ruling  of  the  President,  and  consider  that  his 
interpretation  is  the  only  possible   interpretation   of  the  word 
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"  port "  used  in  the  convention.  If  the  Erymanlhos  had  reached 
Malta  before  the  outbreak  of  hostilities,  she  would  not  have 
been  allowed  to  remain  or  anchor  at  St.  Paul's  Bay  except  for 
examination  purposes,  and  would  have  been  ordered  to  enter 
one  of  the  two  ports  above  mentioned.  The  Erymanthos,  there- 
fore, was  not  in  a  port  at  the  outbreak  of  hostilities,  and  was 
not  in  a  port  at  the  time  of  the  capture. 

The  real  difficulty  that  this  case  presents  is  to  ascertain 
whether  the  Erymanthos  was,  or  was  not,  a  ship  "  entrant  dans 
un  port  ennemi"  while  still  ignorant  that  hostilities  had  broken 
out.  Learned  counsel  for  the  claimants  contended  that,  if  the 
ship  did  not  actually  enter  the  Grand  Harbour,  she  was  desirous 
to  do  so,  and  was  prevented  by  the  warning  ship.  He  quoted 
the  well-known  principle  Quoties  per  eum  cuius  interest  con- 
ditionem  non  impleri  fiat  quominus  impleatur  perinde  haberi 
ac  si  impleta  conditio  fuissei,  but  that  principle  of  civil  law  is 
hardly  applicable  to  the  case.  No  Government  has  the  duty  to 
allow  an  enemy  ship  to  enter  a  port,  and  no  enemy  ship  has  a 
right  to  claim  admittance.  The  terms  of  the  convention  are 
somewhat  peculiar.  They  only  exempt  enemy  ships  from 
seizure,  or  better,  they  hold  it  desirable  that  to  such  ships  days 
of  grace  should  be  granted  if  the  ships  succeed  in  entering  the 
port  being  still  ignorant  that  hostilities  have  broken  out;  so  that 
while  no  Government  is  obliged  to  admit  an  enemy  ship  into  a 
port,  that  ship,  if  she  hears  of  the  hostilities  before  actually 
entering  the  port,  is  liable  to  seizure  if  she  does  enter  the  port. 
Paragraph  2  of  article  1  must,  with  regard  to  German  ships,  be 
construed  to  mean  that  if  an  enemy  ship  is  allowed  to  enter  a 
harbour,  the  Government  thus  allowing  that  steamer  to  enter 
while  still  ignorant  that  hostilities  have  broken  out,  cannot  subse- 
quently capture  that  ship.  At  the  moment  when  an  enemy  ship 
seeks  admission  into  a  port  the  Government  may  not  have  at 
its  disposal  men-of-war  on  the  spot  to  capture  that  steamer,  and 
may  therefore  have  an  interest  to  allow  admission  to  render  the 
capture  more  easy. 

This  very  restrictive  interpretation  of  paragraph  2  of  article  1 
of  the  convention  apparently  involves  hardship,  but  with  regard 
to  German  steamers  such  hardship  is  due  to  the  action  of  their 
own  Government.  Germany  did  not  accept  article  3,  which 
would  have  saved  the  Erymanthos.  It  is  not  within  my  province 
to  examine  the  reasons  that  induced  Germany  not  to  accept  that 
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article.  The  Sixth  Hague  Convention  of  1907  can  only  be 
liberally  interpreted  if  taken  as  a  whole,  but,  when  a  Power 
claims  not  to  be  bound  by  one  of  the  provisions  of  the  convention, 
the  convention  is  to  be  read  as  if  that  particular  article  had 
never  been  inserted;  and  while  articles  1,  2,  and  3  read  together 
might  have  insured  protection  of  maritime  operations  undertaken 
in  good  faith  and  in  process  of  being  carried  out  before  the 
outbreak  of  hostilities,  by  striking  out  article  3  the  second  para- 
graph of  article  1  can  only  apply,  as  I  above  stated,  to  ships 
allowed  to  enter  an  enemy  port  while  still  ignorant  of  hostilities, 
and  does  not  apply  to  an  enemy  ship  to  which  admission  has 
been  refused. 

I  am  therefore  of  opinion  that  the  case  of  the  Erymanthos 
does  not  come  within  articles  1  and  2  of  the  Sixth  Hague 
Convention,  1907,  and  therefore  I  decree  for  the  condemnation 
of  the  ship,  and  consequently  order  that  the  Erymanthos  be 
appraised  and  sold. 


[in  the  supreme  court  of  hong-kong.     in  prize.] 

tioMPERTZ,    ACTING-C.J.       DcC.    16,    1914. 

THE    HANAMETAL. 

Neutral  Ship  —  Unneutral  Service  —  Removal  of  Non-com- 
batants from  Belligerent  Port  —  Vessel  in  Control  of  Enemy 
Government — Transmission  of  Intelligence  to  Enemy — Suspicious 
Movements — Declaration  of  London,  1909,  arts.  45  (1),  46  (2)  (3). 

On  July  28,  1914,  an  American-owned  vessel  arrived  at 
Tsingtao,  and  on  August  5  the  officers,  three  of  whom  were 
British,  were  replaced  by  Germans,  as  no  officers  of  a  neutral 
Power  could  be  obtained,  and  the  German  authorities  would  not 
allow  British  officers  to  navigate  the  vessel  through  the  channel 
leading  to  Tsingtao,  which  was  mined.  The  same  day  the 
vessel  left  for  Chefoo  with  no  cargo  and  a  few  Chinese  coolies 
as  passengers.  On  August  7  she  returned  from  Chefoo,  and  left 
on  August  9  for  Shanghai.  She  carried  no  cargo  on  either 
voyage.  She  remained  at  Shanghai  until  August  20,  when  she 
again  left  for  Tsingtao   without  cargo.    In  the  course  of  this 
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voyage  she   was  stopped  by  a  British   warship,   and  taken   to 
Wei-hai  Wei  as  prize. 

The  Crown  claimed  condemnation  of  the  vessel  on  the  follow- 
ing grounds :  First,  that,  with  the  object  of  removing  refugees, 
she  was  bound  to  Tsingtao,  an  enemy  port  which  was  likely  to 
be,  and  shortly  afterwards  was,  blockaded;  secondly,  that  she 
was  under  the  orders  and  control  of  the  enemy  Government;  and 
thirdly,  that  her  voyages  between  Chefoo  and  Tsingtao,  which 
look  her  close  to  Wei-hai  Wei,  the  naval  station  used  by  the 
British  China  squadron,  were  undertaken  to  gather  and  convey 
information  to  the  enemy  as  to  the  movements  of  H.M.  ships : — 
Held,  first,  that  there  was  nothing  inconsistent  with  the  duties 
of  a  neutral  in  carrying  ordinary  passengers  to  or  from  a  belli- 
gerent port;  secondly,  that  on  the  evidence  the  German  master 
was  acting  in  the  interests  of  the  neutral  owner,  who  had  not 
surrendered  the  control  of  his  vessel  to  the  belligerent  Govern- 
ment; thirdly,  that  some  positive  breach  of  neutrality  must  be 
proved  before  a  neutral  vessel  can  be  condemned,  and  none  had 
been  established;  and  therefore,  that,  although  the  movements 
of  the  vessel  were  suspicious,  she  must  be  released. 

Cause  for  the  condemnation  of  a  neutral  vessel  as  prize  on 
the  ground  that  she  was  guilty  of  unneutral  service.  The  facts 
and  arguments  are  fully  stated  in  the  judgment. 

/.  H.  Kemp  (H.M.  Attorney-General  for  Hong-Kong),  for  the 
Crown. 

Eldon  Potter,  for  the  claimants,  the  owners  of  the  vessel. 

GoMPERTz,  AcTiNG-C.J.— On  August  21,  1914,  at  about  6  p.m., 
the  steamship  Hanametal,  sailing  under  the  American  flag,  was 
seized  by  His  Majesty's  ship  Triumph,  under  the  command  of 
Captain  FitzMaurice,  R.N.,  and  sent  to  Hong-Kong  for  adjudica- 
tion as  a  prize. 

It  appears  that  the  Hanametal  is  the  property  of  one 
William  Katz,  an  American  subject,  who  became  the  owner  by 
purchase  in  June,  1913.  She  is  registered  in  the  United  Stales 
Consulate  at  Shanghai  as  an  American  vessel,  and  is  entitled  to 
the  protection  of  the  United  States. 

When  captured  the  vessel  was  on  a  voyage  from  Shanghai 
to  Tsingtao. 
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Now  the  United  States  of  America  being  a  neutral  nation, 
the  burden  of  proving  that  the  Hanametal  had  laid  herself 
open  to  the  condemnation  of  a  Prize  Court  lies  upon  the 
Crown. 

The  first  ground  relied  upon  by  the  Attorney-General  is  that 
this  vessel,  by  proceeding  to  an  enemy  port  which  was  liable  to 
be,  and  which  subsequently  was  in  fact,  blockaded,  with  the 
purpose  of  taking  away  refugees,  was  rendering  non-neutral 
service  to  the  enemy,  and  thus  depriving  herself  of  the  protection 
of  a  neutral  flag.  For  the  removal  from  a  place  which  must  in 
the  near  future  be  besieged  and  blockaded  of  a  large  number  of 
non-combatants  is  an  assistance  to  the  enemy,  since  it  enables 
the  defence  to  be  prolonged. 

Permission  might  of  course  have  been  given  by  the  British 
Government  for  the  removal  of  refugees,  but  no  such  permission 
had  been  applied  for.  If  the  removal  of  non-combatants  be  an 
operation  assisting  the  defence,  the  service  is  one  a  neutral  has 
no  right  to  render. 

See  Oppenheim,  International  Law  (2nd  ed.),  vol.  ii.  p.  193 : 
"  And  it  must  be  specially  observed  that  no  rule  of  law  exists 
which  obliges  a  besieging  force  to  allow  all  non-combatants,  or 
only  women,  children,  the  aged,  sick,  and  wounded,  or  subjects 
of  neutral  Powers,  to  leave  the  besieged  locality  unmolested. 
Although  such  permission  is  sometimes  granted,  it  is  in  most 
cases  refused,  because  the  fact  that  non-combatants  are  besieged 
together  with  the  combatants,  and  that  they  have  to  endure  the 
same  hardships,  may,  and  very  often  does,  exercise  pressure 
upon  the  authorities  to  surrender." 

See  also  Hall,  International  Law  (6th  ed.),  p.  678 :  "  In  the 
transport  of  persons  in  the  service  of  a  belligerent,  the  essence 
of  the  offence  consists  in  the  attempt  to  help  him;  if,  therefore, 
this  intent  can  in  any  way  be  proved,  it  is  not  only  immaterial 
whether  the  service  rendered  is  important  or  slight,  but  it  is 
not  even  necessary  that  it  shall  have  an  immediate  local  relation 
to  warlike  operations." 

So  here  it  is  argued  that  the  removal  of  non-combatants  with 
intent  to  assist  the  enemy's  operations  is  a  non-neutral  service, 
and  this  vessel  is  therefore  liable  to  condemnation. 

Counsel  for  the  claimant's  reply  to  this  contention  is  that, 
carried  to  its  full  logical  consequences,  it  means  that  after  the 
outbreak  of  war  no  neutral  vessel  may  take  away  passengers 
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from  any  port  of  either  belligerent,  because  the  port  might  at 
some  future  time  be  blockaded. 

This  conclusion  the  learned  Attorney-General  did  not  accept; 
but  I  think  that  his  suggestion  is  that  there  was  here  an  inter- 
position in  the  war,  an  attempt  to  carry  out  a  wholesale  removal 
on  behalf  of  the  enemy  Government,  a  special  voyage  being 
undertaken  for  that  purpose. 

Now  it  is  noteworthy  that  neither  the  text-books — for  example. 
Hall  and  Oppenheim — nor  the  cases  on  this  branch  of  law  there 
referred  to,  give  any  direct  support  to  the  doctrine  that  the 
carriage  of  non-combatants  from  a  belligerent  port  is  a  non- 
neutral  service.  Tsingtao  was  not,  in  fact,  blockaded  until 
August  27. 

The  cases  of  The  Friendship  [1807]  (6  C.  Rob.  420;  1  Eng. 
P.C.  599)  and  The  Orozembo  [1807]  (6  C.  Rob.  430;  1  Eng.  P.O. 
605)  both  deal  with  the  carriage  of  persons  in  the  military  service 
of  the  enemy.  In  the  latter  case  there  is  a  dictum  of  Sir  William 
Scott  that,  whenever  it  was  of  sufficient  importance  to  the  enemy 
that  civilian  officials  should  be  sent  out  on  public  service  at  the 
public  expense,  this  circumstance  might  reasonably  be  ground 
for  the  confiscation.  But  this  dictum  was  not  necessary  to  the 
decision. 

Again,  article  45  of  the  Declaration  of  London  provides  for 
the  condemnation  of  a  neutral  vessel  on  a  voyage  especially 
undertaken  with  a  view  to  the  transport  of  individual  passengers 
embodied  in  the  armed  forces  of  the  enemy,  or  if  she  is  trans- 
porting a  military  detachment  of  the  enemy,  or  one  or  more 
persons  who,  in  the  course  of  the  voyage,  directly  assist  the 
operations  of  the  enemy. 

The  implication  would  seem  to  be  that  the  carriage  of 
non-combatant  enemy  subjects,  and  of  neutrals  escaping  from 
an  unblockaded  enemy  port,  is  in  itself  innocent  and  unexcep- 
tionable. 

It  is  not  every  service  that  may  be  beneficial  to  the  enemy 
that  is  forbidden  to  a  neutral.  Medical  stores,  for  instance,  are 
not  contraband  of  war  (article  29),  and,  subject  to  the  right  of 
requisition,  a  neutral  vessel  might,'  in  the  absence  of  blockade, 
freely  convey  to  an  enemy  a  cargo  of  drugs  and  surgical 
dressings.  Furthermore,  it  does  not  in  fact  appear  that  the 
Hanametal  had  been  engaged  by  the  enemy  Government  to 
remove  refugees.     The  evidence  is  that  when  she  left  Shanghai 
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for  Tsingtao  on  August  19  she  had  permission  from  the  German 
Government  to  remove  such  refugees  of  any  nationality  as  should 
desire  to  leave.  There  is  nothing  inconsistent  with  the  duties 
of  a  neutral  in  the  carriage  of  ordinary  passengers  to  or  from 
a  belligerent  port.  On  the  contrary,  the  consensus  of  nations 
especially  favours  the  continuance  during  the  war  of  the  usual 
operation  of  trade  by  neutral  vessels. 

In  the  present  case  the  Hanametal  had  as  yet  no  passengers 
on  board.  It  is  not  suggested  that  the  Government  of  the  United 
States,  or  that  those  in  charge  of  the  vessel,  or  her  owners,  had 
received  notice  that  passenger  traffic  by  sea  from  Tsingtao  was 
forbidden  to  neutral  ships.  In  the  absence  of  such  notification 
I  think  that  a  friendly  Power  would  have  cause  of  complaint  if 
an  intended  operation  of  this  kind  not  yet  carried  into  effect 
were,  in  the  complete  absence  of  positive  authority,  treated  by 
the  Courts  of  Great  Britain  as  a  ground  of  confiscation. 

The  next  ground  for  consideration  that  I  will  deal  with  is 
that  the  Hanametal  was  in  the  service  of  the  enemy  and  under 
belligerent  control. 

Article  46  of  the  Declaration  of  London  provides  that:  "A 
neutral  vessel  is  liable  to  condemnation  and  in  a  general  way 
to  the  same  treatment  as  would  be  applicable  to  her  if  she  were 
an  enemy  merchant  vessel.  ...  2.  If  she  is  under  the  orders  or 
control  of  an  agent  placed  on  board  by  an  enemy  Government. 
3.  If  she  is  in  the  exclusive  control  of  the  enemy  Government." 

First  of  all  it  is  pointed  out  that  all  the  European  officers, 
except  one,  were  replaced  by  Germans  upon  the  outbreak  of  the 
war  with  Great  Britain.  An  account  of  this  is  given  in  the 
affidavit  of  John  Lennox,  a  British  subject,  holding  a  master's 
certificate  under  the  Merchant  Shipping  Acts.  He  states  that 
he  became  the  master  of  the  Hanametal  when  she  was  acquired 
by  her  present  owner  in  1913.  On  or  about  July  28,  1914,  he 
arrived  at  Tsingtao  with  his  ship  from  Ghefoo.  On  August  1 
he  left  Tsingtao  for  Vladivostock  with  a  cargo  of  cattle  shortly 
after  midnight.  At  that  time  his  officers  consisted  of  two  British 
subjects,  one  American,  one  Norwegian,  and  one  Chinese  subject. 
Almost  immediately  after  he  had  discharged  his  pilot  off  Tsingtao 
he  received  signals  from  the  German  gunboat  Tiger  ordering  him 
to  return  to  Tsingtao,  and  he  did  so.  On  his  return  he  was 
informed  that  no  cattle  or  foodstuffs  could  be  taken  out  of 
Tsingtao.     He  discharged  his  cargo  and  waited  for  instructions. 
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On  or  about  August  2  the  owner,  William  Katz,  came  to 
Tsingtao,  and  on  August  3  informed  the  master  that  the  German 
authorities  would  not  allow  the  British  officers  to  go  out  through 
the  channel  as  it  was  mined,  and  that  a  German  master  and 
officers  would  be  put  on  board.  On  August  5  the  master,  chief 
officer,  second  officer,  and  chief  engineer  were  replaced  by 
Germans. 

By  the  law  of  the  United  States  of  America  a  ship  wholly 
owned  by  an  American  citizen  or  American  corporation  is  entitled 
to  fly  the  American  flag,  and  to  American  protection.  Such  ship, 
while  trading  in  far-Eastern  waters,  but  not  doing  inter-port 
trade  in  the  Philippine  Islands,  may  carry  a  master,  officers,  and 
crew  of  any  nationality,  and  is  still  entitled  to  the  protection  of 
the  United  States.  The  change  of  officers  was  made  with  the. 
permission  of  the  United  States  Consul  at  Tsingtao,  and  was 
regularly  noted  in  the  books  of  the  consulate.  Formally,  then, 
everything  was  in  order,  and  the  owner  of  the  vessel  was 
doing  no  more  than  the  law  of  his  own  country  permitted 
him. 

But  the  question  is  whether  the  vessel  was  put  into  the 
exclusive  control  of  the  enemy  Government:  was  the  German 
master  in  fact  placed  on  board  as  an  agent  of  the  German 
Government? 

Let  us  see  what  followed  on  this  change  of  officers. 

The  Hanametal  had  previously  to  August  3  been  on  the 
Vladivostock-Shanghai  run,  formerly  carrying  coal;  more 
recently,  cattle  and  a  general  cargo.  After  discharging  her 
cargo  and  changing  her  officers  she  left  Tsingtao  on  August  5 
for  Ghefoo  with  no  cargo,  her  only  passengers  being  a  few 
Chinese  coolies.  She  arrived  at  Chefoo  on  August  6,  and  stayed 
one  night,  leaving  again  on  the  7th,  reaching  Tsingtao  on  the 
8th.  On  this  return  voyage  she  carried  neither  passengers  nor 
cargo.  At  Tsingtao  the  ship  coaled,  and  left  on  August  9  for 
Shanghai. 

The  German  master's  explanation  of  these  voyages  is  that 
the  owners  hoped  to  get  cargo  at  Chefoo,  where  the  vessel's 
arrival  had  been  announced  by  telegram.  He  pointed  out  that 
Chinese  shippers  often  bring  forward  cargo  after  a  vessel  has 
arrived  in  port.  He  says,  too,  that  there  was  an  expectation  of 
passengers — Chinese  residents  on  the  coast  who  could  be  thrown 
into  a  panic  by  the  war  and  anxious  to  reach  their  houses. 
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The  Hanametal  reached  Shanghai  on  August  11,  and  remained 
there  until  the  20th.  She  took  in  no  coal  or  cargo,  but  discharged 
a  refrigerating  plant  she  had  been  carrying  in  the  after-hold. 
The  master  explains  that  this  plant  was  put  off  because,  if  the 
vessel  were  searched,  it  might  be  considered  contraband  of  war. 
On  the  20th  the  Hanametal  left  Shanghai  for  Tsingtao,  and  on 
that  day  she  was  stopped  and  searched  by  H.M.S.  Clio,  and 
was  then  allowed  to  proceed.  On  the  21st  she  was  stopped  by 
H.M.S.  Triumph,  a  guard  was  put  on  board,  and  eventually  she 
was  taken  to  Wei-hai  Wei. 

Now  on  these  facts  the  case  for  the  Crown  is  as  follows : 
Immediately  after  the  declaration  of  war  the  whole  of  the  deck 
officers  and  the  chief  engineer  were  changed  for  Germans.  This 
put  the  control  of  the  ship  in  the  hands  of  enemy  subjects.  The 
reason  given  is  that,  with  British  officers  on  board,  the  vessel 
would  not  be  allowed  to  enter  or  leave  a  harbour  which  had 
been  mined  for  defence.  But  it  is  pointed  out  that  other  neutral 
vessels,  those  under  the  Japanese  flag,  were  allowed  to  freely 
enter  and  leave  Tsingtao  under  the  charge  of  local  pilots.  There 
is  one  point  on  which  I  had  felt  some  difficulty.  The  chief 
officer,  who  was  got  rid  of  with  the  others  and  at  the  same  time, 
was  not  a  British  but  an  American  subject,  and  therefore  a 
neutral.  There  was  at  the  original  hearing  no  direct  evidence 
to  clear  up  this  point.  But  after  the  adjournment,  and  while  I 
was  considering  my  judgment,  being  informed  by  counsel  that 
Captain  Lennox  was  now  in  the  colony  and  available  as  a 
witness,  I  took  his  evidence  upon  the  change  of  officers.  It 
appears  that  the  chief  officer  was  dismissed,  not  on  account  of 
any  representations  by  the  German  authorities,  but  on  the  British 
master's  own  initiative,  because  he  was  unsatisfactory  in  his 
dealing  with  the  Chinese  crew,  who  disliked  him  and  threatened 
to  leave  the  ship. 

Captain  Lennox  states  that  he  enquired  for  neutral  officers 
in  Tsingtao,  but  that  there  were  none  available.  He  himself  left 
by  rail  for  Shanghai  with  the  two  British  officers,  but  received  a 
cable  at  Tsingtao  telling  him  to  stand  by  for  instructions.  He 
understood  that  the  British  officers  would  be  reinstated  after 
the  Hanametal  had  made  her  last  trip  into  Tsingtao. 

The  next  point  is  that  the  voyages  of  the  Hanametal  after  the 
change  of  officers  give  serious  grounds  for  suspicion.  She 
proceeded  without  cargo,  and  with  only  a  few  coolie  passengers 
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to  Chefoo.  She  returned  on  the  following  date  to  Tsingtao  with 
no  passengers,  and  still  without  cargo.  On  the  voyage  up  and 
back  her  course  would  take  her  close  to  Wei-hai  Wei,  a  naval 
station  used  by  the  British  China  Squadron  as  a  coaling  base. 
On  both  these  voyages,  and  on  her  way  to  Shanghai,  she  might 
gather  information  as  to  the  movements  of  the  British  fleet  of 
the  greatest  value  to  the  enemy.  She  did,  in  fact,  on  the  return 
from  Shanghai  meet  three  vessels  acting  under  the  command  of 
the  British  admiral — the  Clio  off  Shanghai,  and  further  north  the 
Triumph  and  the  Mekong. 

It  is  argued  that  these  voyages  cannot  have  been  the  ordinary 
commercial  ventures  of  a  trading  vessel,  inasmuch  as  they  were, 
if  innocent,  quite  unprofitable  to  the  owners,  and  that  the 
presumption  is  irresistible  that  she  was  surrendered  to  the  control 
of  a  hostile  Government  and  acting  in  the  service  of  the  enemy. 
This  presumption  is  stated  to  receive  the  strongest  possible 
support  from  the  behaviour  of  the  Hanametal  when  she  fell  in 
with  H.M.  ship  Triumph.  There  is  an  affidavit  on  the  file 
by  the  naval  commander.  Captain  FitzMaurice,  R.N.,  to  the 
following  effect : 

"The  Hanametal  was  sighted  on  August  21,  at  6.10  p.m., 
bearing  S.S.E.,  her  course  being  approximately  N.W.  The 
Triumph  was  at  the  time  carrying  no  colours.  At  6.30  p.m.  I 
hoisted  German  colours,  and  the  Hanametal  immediately  altered 
course  towards  me. 

"  At  the  time  I  hoisted  German  colours  we  were  nearly  end 
on,  and  might  quite  possibly  have  been  taken  for  the  German 
men-of-war  Gneisenau  or  Scharnhorst." 

This  evidence  is,  of  course,  extremely  important,  and  I  put 
it  to  the  German  master,  Hannig,  in  the  witness  box,  and  invited 
his  explanation.  [The  learned  Judge  quoted  at  length  from 
the  evidence  of  the  German  master  and  from  Captain  Fitz- 
Maurice's  evidence,  and  continued:]  Now  if  there  appears  to  be 
a  conflict  of  evidence  here,  it  is,  after  all,  only  apparent.  For 
while  the  British  commander  believes,  as  a  matter  of  inference, 
that  the  Hanametal  came  towards  the  Triumph  for  the  reasons  he 
gives,  the  German  master  specifically  denies  that  he  was 
influenced  by  these  reasons,  and  he  alleges  others  which  seem 
to  me  quite  as  probable  an  explanation  under  the  circumstances. 
1  will  not  lay  too  great  stress  upon  the  hoisting  of  German 
colours  when  the  vessels  were  two  miles  apart.    It  would  seem 
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to  a  layman— and  was,  in  effect,  admitted  by  Captain  FitzMaurice 
— that  there  is  a  certain  similarity  of  design  between  the  naval 
ensigns  of  the  two  countries.  But  the  suggestion  is  that,  even 
before  that  period,  the  Hanametal  believed  the  ships  in  front  of 
him  were  German  ships.  The  master,  Hannig,  positively  states 
that  he  never  took  the  Triumph  for  anything  but  a  foreign 
warship,  either  English  or  Japanese.  I  may  here  state  that  the 
Japanese  ultimatum  to  Germany  was  delivered  on  August  18 
and  expired  on  August  23.  The  master  is  an  officer  of  the 
German  Naval  Reserve,  and  has  been  eight  years  on  the  China 
coast.  He  swears  that  he  did  not,  and  could  not,  have  mistaken 
the  Triumph  for  the  Scharnhorsi,  and  he  points  out  certain 
structural  differences  which  he  says  would  make  such  a  mistake 
impossible.  It  is  not  suggested  that  there  has  been  any  other 
German  war  vessel  on  the  station  which  could  possibly  be 
mistaken  for  the  Scharnhorsi  or  the  Gneisenau.  The  reason  he 
assigns  for  approaching  the  men-of-war  is  at  any  rate  a  plausible 
one — namely,  that  he  knew  he  would  be  stopped  and  searched; 
that  it  was  evening,  and  he  wanted  to  have  it  over  as  soon  as 
possible.  They  were,  too,  heading  towards  him  on  opposite 
courses. 

When  Captain  FitzMaurice  says  that  he  does  not  think  a 
British  naval  officer  would  have  taken  the  Triumph  for  a  German 
vessel  under  the  circumstances,  am  I  not  bound  to  accept  the 
apparently  reasonable  statement  of  the  German  master?  It 
seems  to  me  that  I  cannot  do  otherwise,  and  that  this  suggested 
ground  for  suspicion  must  fail. 

Going  carefully  back  over  the  ground,  I  find  that  the  evidence 
is  that  the  officers  were  changed  because  the  authorities  at 
Tsingtao  objected  to  officers  of  a  belligerent  State  taking  a 
neutral  vessel  in  and  out  through  their  mines.  An  endeavour 
was  made  to  find  neutral  officers  without  success,  and  therefore 
Germans  were  put  in  charge.  So  far  there  is  nothing  to  justify 
the  conclusion  that  the  owner  intended  to  surrender  the  control 
of  his  ship  to  any  enemy  State.  It  is,  of  course,  just  possible 
that  the  German  master  may  have  assumed  control  in  the  interest 
of  his  own  Government,  but  the  weight  of  evidence  is  rather 
the  other  way.  It  points  to  his  being  there  as  the  agent  in  the 
interests  of  the  neutral  owner. 

I  come  next  to  the  voyage  from  Tsingtao  to  Chefoo,  and 
back.     It  is  true  that  this  vessel  proceeded  without  cargo  and 
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with  no  passengers  to  speak  of.  But  it  is  stated  in  evidence, 
and  it  may  well  be  believed,  that  at  that  time  cargo  was  hard 
to  get  on  the  coast,  and  that  other  vessels  were  obliged  to  leave 
port  in  ballast.  The  outbreak  of  a  great  war  notoriously 
paj-alyses  for  the  moment  ordinary  trade  operations.  Chefoo 
had  been  a  port  of  call  for  the  Hanametal  before  the  declaration 
of  war.  Had  American  or  Norwegian  officers  been  available  in 
Tsingtao,  the  evidence  states  that  they  would  have  been 
employed.  I  do  not  think  that  the  circumstances  that  this  voyage 
entailed  passing  a  British  naval  base  would,  as  against  a  neutral 
ship,  necessarily  justify  the  conclusion  that  the  vessel  was  sent 
out  under  the  control  of  the  enemy. 

Putting  this  part  of  the  case  for  the  Crown  at  the  highest — 
higher,  perhaps,  than  the  Attorney-General  cared  to  put  it — it 
can  only  be  said  that  the  operations  of  the  Hanametal  were  as 
consistent  with  a  guilty  as  with  an  innocent  intention.  It  was 
suggested  that  the  owner  should  himself  have  attended  in  order 
to  explain  the  circumstances  and  shew,  if  he  could,  that  the 
Hanametal's  voyages  were  made  on  his  service,  and  not  on  that 
of  the  German  Government.  But  on  the  whole  I  think  that  on 
this  ground  no  prima  facie  case  has  been  established  against 
him.  There  is  nothing  more  than  suspicion,  and  suspicion  does 
not  carry  the  case  far  enough.  The  suggested  ground  of  con- 
fiscation therefore  fails. 

So  far  I  have  been  dealing  with  article  46  of  the  Declaration 
of  London.  The  next  matter  I  have  to  deal  with  comes  under  a 
part  of  sub-section  1  of  article  45. 

"  A  neutral  vessel  will  be  condemned,  and  will  in  a  general 
way  receive  the  same  treatment  as  a  neutral  vessel  liable  to 
condemnation  for  carriage  of  contraband — 1.  If  she  is  on  a  voyage 
specially  undertaken  with  a  view  to  the  transmission  of 
intelligence  in  the  interest  of  the  enemy." 

The  note  of  the  general  report  to  the  naval  conference  on 
behalf  of  the  drafting  committee  is,  on  this  point,  as  follows: 

"  The  transmission  of  intelligence  in  the  interest  of  the  enemy 
is  to  be  treated  in  the  same  way  as  the  carriage  of  passengers 
embodied  in  his  armed  force.  The  reference  to  a  vessel 
especially  undertaking  a  voyage  is  intended  to  shew  that  the 
usual  service  is  not  meant.  She  has  been  turned  from  her 
course;  she  has  touched  at  a  port  which  she  does  not  ordinarily 
visit,  in  order  to  embark  the  passengers  in  question.     She  need 
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not  be  exclusively  devoted  to  the  service  of  the  enemy ;  that  case 
would  come  into  the  second  class  (article  46  (4) ). 

"  In  the  two  cases  just  mentioned  the  vessel  has  performed 
but  a  single  service ;  she  has  been  employed  to  carry  certain 
people,  or  to  transmit  certain  intelligence;  she  is  not  continually 
in  the  service  of  the  enemy.  In  consequence  she  may  be  captured 
during  the  voyage  on  which  she  is  performing  the  service  which 
she  has  to  render.  Once  that  voyage  is  finished,  all  is  over,  in 
the  sense  that  she  may  not  be  captured  for  having  rendered  the 
service  in  question.  The  principle  is  the  same  as  that  recog- 
nised in  the  case  of  contraband  (article  38)." 

The  question  then  is  whether  the  voyage  from  Shanghai  to 
Tsingtao  was  undertaken  in  the  interests  of  the  enemy  Govern- 
ment; to  transmit  to  that  Government  information  gathered  at 
Shanghai,  or  to  convey  information  gathered  on  the  voyage,  as  to 
the  movements  of  His  Majesty's  ships. 

Previous  voyages — ^those  from  Tsingtao  to  Chefoo  and  back 
to  Tsingtao — having  been  already  concluded  would  not,  under 
this  part  of  the  case,  constitute  a  ground  of  condemnation. 

Now  there  is  evidence  that  when  the  Hanametal  left  Shanghai 
the  railway  between  Shanghai  and  Tsingtao  was  in  order  and 
working,  and  there  is  no  evidence,  nor  is  it  suggested,  that  the 
telegraph  service  between  the  two  places  had  been  interrupted. 
It  was  then  quite  easy  for  the  Government  at  Tsingtao  to  procure 
any  information  it  desired  to  receive  from  Shanghai  by  a  more 
expeditious  channel  than  the  sea  route.  It  was  unnecessary  for 
the  vessel  to  leave  Shanghai  for  this  purpose. 

Then  was  the  object  of  the  voyage  to  carry  to  Tsingtao 
information  to  be  gathered  on  the  voyage  as  to  the  disposition 
of  the  ships  of  the  Allies?  The  captain  and  other  deck  officers 
were  Germans.  British,  French,  and  Russian,  and  probably 
Japanese  men-of-war  would  be  likely  to  be  active  in  the  vicinity 
of  Tsingtao.  Two  British  war  vessels  and  one  auxiliary  ship 
were  actually  encountered  on  the  voyage.  Even  if  no  part  of  the 
Allied  forces  was  sighted,  the  mere  negative  information  that 
they  had  not  been  seen  in  these  waters  might  be  of  great  value 
to  the  Germans  in  Tsingtao. 

I  think  the  answer  is  that  the  only  direct  evidence  available  is 
that  this  vessel  was  proceeding  on  a  trading  voyage  in  itself 
perfectly  lawful.  Other  neutral  vessels  (for  example,  Japanese) 
had  shortly  before  this  date  been  removing  non-combatants  from 
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Tsingtao;  and  there  was  nothing  to  prevent  the  Hanametal  also 
engaging  in  the  traffic.  There  is  no  such  direct  evidence  against 
her  as  would  be  required  to  stamp  as  illegal  an  apparently 
innocent  voyage  within  the  ordinary  rights  of  a  neutral  ship. 
There  is,  I  think,  room  for  suspicion,  but  that  is  not  sufficient. 
Some  positive  breach  of  neutrality  must  be  proved  before  the 
vessel  of  a  friendly  State  can  be  condemned,  and  here  none 
has  been  established. 

The  grounds  put  forward  for  confiscation  have  therefore 
failed,  and  it  is  my  duty  to  order  the  Hanametal  to  be  released. 
The  question  of  costs  and  damages  I  propose  to  reserve  for 
the  present. 

I  make  the  order  for  release,  subject  to  the  giving  of  due 
security  by  the  owners  of  the  Hanametal  to  pay  any  costs  or 
expenses  they  may  be  ordered  to  pay. 


[in  the  supreme  court  of  new  south  wales,     in  prize.] 
CuLLEN;  C.J.     Dec.  22,  1914. 

THE  ZAMBESI. 

British  Vessel  —  Sub-charter  to  German  Government  — 
Innocence  of  Owners  and  Charterers — Carriage  of  Despatches 
for  Enemy — Condemnation  of  Vessel  and  Cargo. 

A  British  vessel  was  chartered  by  its  owners  to  a  British 
company  having  a  branch  office  at  Nauru,  a  German  island  in 
the  Pacific.  On  August  6,  1914,  the  company's  agent  at  Nauru 
was  approached  by  the  German  officials  and  informed  that  war 
had  broken  out  between  Germany  and  Russia,  and  that  the 
German  Government  wanted  a  neutral  vessel  to  convey  a  repre- 
sentative with  despatches  to  the  German  Government  at  Rabaul, 
another  German  possession.  The  German  officials  concealed  the 
fact  that  Great  Britain  and  Germany  were  also  at  war,  and 
accordingly  the  agent  of  the  British' company  sub-chartered  the 
vessel  to  the  Imperial  German  Government  for  a  voyage  to 
Rabaul  and  back.  In  the  course  of  the  voyage  the  vessel  was 
encountered  by  a  British  cruiser,  the  documents  entrusted  to  the 
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German  representative  were  discovered,  and  the  vessel  and  her 
cargo  were  taken  into  port  as  prize  .-—Held,  that  although  the 
owners  and  charterers  were  innocent,  yet,  as  the  vessel 
had  been  sub-chartered  to,  and  was  engaged  in  the  service  of, 
the  enemy  Government,  and  the  cargo  belonged  to  the 
charterers,  whose  agent  had  effected  the  sub-charter,  both  the 
vessel  and  her  cargo  must  be  condemned. 

Cause  for  condemnation  of  ship  and  cargo  as  prize. 

The  following  statement  of  facts  is  taken  from  the  judgment : 
The  Zambesi  is  a  British  steamer  of  3,759  gross  and  2,431  net 
registered  tonnage.  She  was  registered  at  the  Port  of  London, 
her  owners  being  Messrs.  Turner,  Brightman  &  Co.,  a  firm 
consisting  of  British  subjects,  residing  and  carrying  on  business 
at  London. 

By  chartefparty  dated  March  10,  1914,  the  ship  was 
chartered  by  its  owners  to  the  Pacific  Phosphate  Co.,  Lim.,  for 
one  voyage  from  Japan  to  Ocean  and/or  Nauru  Islands,  and/or 
any  other  islands  in  the  Gilbert  or  Marshall  Groups,  and  thence 
to  Australasian  ports,  with  option  to  continue  the  charter  for  a 
similar  trip  from  Australia  to  the  islands  and  back  to  Australia, 
on  giving  notice  to  the  owners  within  seventy-two  hours  of  the 
steamer's  arrival  at  the  first  port  of  call  in  Australia  from  the 
islands. 

The  Pacific  Phosphate  Co.,  Lim.,  is  a  company  duly 
incorporated  and  registered  in  England. 

Nauru  is  a  small  island  belonging  to  the  Government  of 
Germany,  who  were  represented  there  by  Herr  Wostrack,  spoken 
of  in  the  evidence  as  Governor.  The  headquarters  of  the  German 
Government  in  this  part  of  the  Pacific  were  at  Rabaul,  which 
is  several  days'  sail  from  Nauru.  The  Governor  at  Rabaul  had 
charge  of  the  administration  of  affairs  in  what  was  then  known 
as  German  New  Guinea,  and  was  Herr  Wostrack's  superior  in 
office.  The  German  Government  had  wireless  stations  at  Nauru 
and  several  other  possessions  in  the  Pacific  Ocean;  the  station 
at  Rabaul  was  not  quite  completed,  but  communication  was  kept 
up  with  the  other  German  possessions  by  means  of  a  wireless 
installation  on  the  German  steamer  Planet,  then  lying  at  Rabaul. 

The  Phosphate  Co.  had  an  office  at  Melbourne  and  another 
at  Nauru,  at  which  latter  place  they  were  working  under  a 
concession   obtained  from  the   Government  of  Germany.     The 
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company's  representative  at  Nauru  was  a  German  subject, 
Rudolf  Haefcke,  in  the  eniploy  of  the  company;  and  under  him 
was  a  confidential  clerk,  Walter  Reinhold  Storch,  a  British 
subject  of  German  parentage.  During  the  latter  part  of  July, 
1914,  Haefcke  had  been  absent  at  Rabaul,  leaving  Storch  in 
charge  of  the  business,  but  he  returned  on  August  6. 

The  Zambesi  sailed  under  her  charter  from  Sydney  on 
June  25,  1914,  and  arrived  at  Nauru  on  July  7.  She  left  for 
Ocean  Island,  a  British  possession,  on  the  9th,  and  arrived  at 
Nauru  again  on  the  25th.  From  then  till  August  6  she  lay  adrift 
oft  Nauru  awaiting  an  opportunity  of  unloading  her  heavier 
cargo.  This  her  master  had  been  unable  to  effect  through  the 
rough  weather  prevailing,  the  place  being  simply  an  open  road- 
stead without  a  harbour,  and  cargo  having  to  be  put  ashore, 
when  practicable,  by  means  of  boats.  This  cargo,  which  was 
still  on  board  at  the  time  of  capture,  is  the  property  of  the 
charterers.  As  early,  at  least,  as  August  5  it  was  known  to  the 
German  officials  at  Nauru,  by  a  wireless  communication  received, 
that  Germany  was  at  war  with  Great  Britain,  France,  and 
Russia. 

It  also  appears  that,  for  several  days  about  that  time,  wire- 
less communication  had  failed  between  Nauru  and  Rabaul.-  It 
therefore  became  of  urgent  and  vital  importance  that  some  other 
means  of  communication  should  be  found  with  the  Governor  at 
Rabaul,  especially  as  a  large  number  of  wireless  messages,  in 
addition  to  that  already  mentioned,  were  being  received  from 
Berlin  as. well  as  from  German  possessions  in  the  Pacific,  some 
of  which  messages  were  in  code,  and  which  must  be  presumed 
to  have  conveyed  instructions  or  necessary  information  required 
by  the  existence  of  war. 

On  August  6  Storch  was  approached  by  the  German  officials, 
and  was  interviewed,  not  only  by  the  Governor,  but  also  by 
Wilhelm  Peters,  the  German  master  of  the  police  and  director  of 
the  post,  and  by  Mr.  Bosse,  who  accompanied  the  Governor. 
Storch  was  informed  that  war  had  broken  out  between  Germany 
and  Russia,  and  that  the  Government  wanted  a  neutral  steamer 
to  convey  important  telegrams  to  Rabaul,  which  were  to  be 
carried  by  a  Mr.  Brauns  to  the  Government  there.  Brauns  was 
an  engineer  and  an  expert  in  wireless  installations,  who  had 
been  at  work  in  connection  with  the  wireless  station  at  Nauru, 
and  at  this  time  had  instructions  from  the  Government  to  proceed 
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to  Rabaul  in  order  to  accelerate  the  completion  of  the  wireless 
station  there.  In  the  first  instance  the  steamer  Frithjof,  described 
as  a  Norwegian  ship,  was  mentioned,  but  afterwards  the 
Zambesi  was  decided  upon.  Storch's  account  is  that  no  mention 
was  made  of  the  fact  that  war  actually  existed  with  Great  Britain, 
and  both  Wostrack  and  Peters,  who  were  called  as  witnesses 
in  opposition  to  the  Crown's  claim,  agree  with  him  in  this 
respect.  Their  explanation  is  that  they  intentionally  concealed 
the  existence  of  war  with  Great  Britain  lest  Storch  should  refuse 
to  allow  them  the  use  of  the  ship.  But  Storch  admits  that  he 
did  contemplate  the  possibility  of  the  existence  of  war  with 
Great  Britain. 

In  a  written  report  to  his  company,  he  states  that  on  August  3 
he  had  been  approached  by  Peters  and  Bosse  in  order  that  he 
might  place  a  vessel  at  the  disposal  of  the  Government  to  take 
some  important  telegrams  to  Jaluit,  another  German  possession ; 
he  adds,  "  the  reasons  being  that,  on  account  of  political  affairs, 
it  was  necessary  to  communicate  with  Jaluit  and  perhaps  Ponape. 
I  put  the  question,  Do  these  political  affairs  concern  England  in 
any  way?  I  was  assured  that  England  was  not  concerned  in 
the  affairs  at  all." 

In  the  same  report  he  further  states  as  follows :  "  On 
August  6,  at  about  6.30  a.m.  I  was  informed  by  the  Government 
that  war  had  been  declared  between  Germany  and  Russia,  and 
was  urgently  requested  to  loan  another  steamer  for  the  purpose 
of  sending  her  to  Rabaul  immediately.  It  at  once  occurred 
to  me  that  there  might  also  be  trouble  between  England  and 
Germany;  but  though  given  their  word  that  such  was  not  the 
case,  and  that  England  was  not  in  the  trouble,  I  asked  for 
their  request  for  a  steamer  in  writing,  the  reason  therein  being 
stated  that  a  vessel  was  required  to  communicate  with  Rabaul 
on  account  of  war  between  Russia  and  Germany.  ...  I  men- 
tioned it  would  have  been  out  of  the  question  for  me,  acting 
on  behalf  of  a  British  company,  to  place  a  vessel  at  the  disposal 
of  the  German  Government,  if  England  were  involved,  to  which 
it  was  agreed.  I  wished  to  communicate  with  the  Melbourne 
office  ever!  though  I  did  not  suspect  that,  after  the  assurance  I 
received,  there  was  trouble  between  England  and  Germany.  I 
was  told,  however,  that  though  open  messages  (uncoded)  would 
be  received  by  the  wireless  station,  they  would,  in  all  probability, 
not  be  sent  on  from  Yap,  and  certainly  not  for  a  few  days." 
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A  copy  of  this  request  in  writing  is  in  the  following  terms 
(translation) :  ■■ 

"  Nauru,  August  6,  1914. 

"  In  consequence  of  outbreak  of  a  war  between  Germany 
and  Russia,  I  request  the  Pacific  Phosphate  Company  respect- 
fully to  place  at  the  disposal  of  the  Imperial  station  a  steamer, 
for  the  purpose  of  the  transmission  of  itnportant  communications 
to  Rabaul.  "Wostrack, 

•Director  of  the  Imperial  Station. 
"  The  Pacific  Phosphate  Company,  Nauru." 
The    terms    of    the    actual    arrangement    are    as    follows 
(translation) : 

"  The  Imperial  Station,  Nauru,  does  charter  the  steamer 
Zambesi,  of  the  Pacific  Phosphate  Company  (Limited),  for  a 
voyage  to  Rabaul  and  back.  The  amount  of  the  charter  shall  be 
fixed  through  the  Pacific  Phosphate  Company  (Limited),  London, 
with  the  Imperial  Colonial  Office,  and  settled. 
"  Wostrack, 

Director  of  Imperial  Station. 
"  (For  the  Pacific  Phosphate  Company),- 
"Walter  R.  Storch, 

Acting  Representative  at  Nauru. 
"  Nauru,  August  6,  1914." 
Having  come  to  this  arrangement,  Storch  wrote  a  letter  in 
the  following  terms  addressed  to  Robert  Scott,  the  master  of  the 
Zambesi : 

"  The  Captain,  s.s.  Zambesi. 

"  Nauru,  August  6,  1914. 
"  Dear  Sir, — We  hereby  request  you  to  proceed  at  once  to 
Rabaul  to  deliver  important  telegrams,  after  which  you  will  kindly 
return  to  Nauru  immediately  in  the  event  of  your  not  receiving 
further  instructions  from  the  Government  to  proceed  to  another 
port. 

"  Yours  faithfully, 
"  (for  the  Pacific  Phosphate  Company), 
"  Walter  R.  Storch, 

Acting  Representative  at  Nauru." 
As  the  Zambesi  was  then  some  miles  off  the  island,  Storch 
went  on  board  the  Promise,  a  smaller  vessel  lying  nearer  the 
shore,  which  had  just  arrived  from   Rabaul  with   Haefcke  on 
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board,  and  shewed  him  the  letter  which  he  had  written  to  the 
master.  He  spoke  to  Haefcke  about  resuming  charge,  tut 
Haefcke  requested  him  to  go  on  acting  until  the  following  day, 
"  as  he  had  much  to  attend  to  as  regards  luggage  and  things  like 
that."  He  says  also :  "  I  mentioned  to  Haefcke  that  the  German 
Governor  had  asked  for  a  steamer,  and  gave  him  the  reason; 
the  reason  was  that,  on  account  of  war  between  Germany  and 
Russia  having  been  declared,  the  ship  was  wanted  to  cariy 
telegrams  to  Rabaul.  I  knew  that  the  telegrams  were  being  sent, 
but  what  they  contained  I  did  not  know ;  I  knew  that  they  were 
being  sent  in  consequence  of  war.  That  is  in  consequence  of 
war  between  Russia  and  Germany.  I  told  Haefcke  that.  Haefcke 
then  told  me  to  proceed  with  the  matter  and  to  comply  with  the 
request  of  the  Governor." 

After  the  conversation  between  Storch  and  Haefcke,  a 
Mr.  Cozens,  described  as  harbour  and  mooring  master  in  the 
employ  of  the  company,  vvas  sent  in  the  Promise  with  the  letter 
conveying  the  master's  instructions,  and  this  was  handed  by 
Cozens  to  the  master  on  board  the  Zambesi.  Brauns  accom- 
panied Cozens  and  was  introduced  to  the  master  as  the  person 
who  had  charge  of  the  telegrams  mentioned  in  the  letter.  The 
inaster  denies  any  knowledge  or  suspicion  of  the  existence  of 
war  or  that  he  had  any  knowledge  of  the  nature  of  the  telegrams. 
He  at  once  started  for  Rabaul  with  Brauns  on  board,  and  on 
August  12,  as  they  were  approaching  Rabaul,  he  sighted  His 
Majesty's  Australian  cruiser  Encounter,  who  signalled  him  to 
stop,  and  he  was  boarded  by  officers  from  the  Encounter. 
Previously,  when  the  cruiser  came  in  sight  and  was  seen  to  be 
an  English  vessel,  Brauns,  who  was  in  another  part  of  the  ship 
and  appeared  to  be  very  much  agitated,  said  to  Reay,  the 
steward,  "  I  think  there  is  going  to  be  trouble."  He  then  gave 
Reay  a  tin  wrapped  in  cloth,  saying,  "  If  I  say  '  all  right,'  you 
drop  this  over  the  side."  Reay  concealed  the  package  in  his 
cabin  and  tried  to  get  into  communication  with  the  chief  officer 
and  master,  but  did  not  succeed  in  doing  so  until  the  officers 
from  the  Encounter  had  come  on  board.  He  was  then  told  to 
say  what  he  had  to  say  in  the  presence  of  the  officers.  He 
stated  what  had  happened,  and  the  package  was  sent  for  and 
found  to  contain  the  documents  entrusted  to  Brauns.  After 
questioning  Brauns  and  making  further  enquiries,  the  ship  was 
.taken  possession  of  and  afterwards  brought  on  to  Sydney. 
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Among  the  documents  contained  in  the  package  carried  by 
Brauns  was  a  letter  in  the  following  terms : 

"  Imperial  Station,  Nauru,  August  6,  1914. 

"  Mr.  Engineer  Brauns  at  the  request  of  the  Imperial  Station 
has  declared  himself  ready  and  binds  himself  to  deliver  the 
telegrams  received  to  the  Imperial  Government  Rabaul  or,  in 
case  of  need,  to  destroy  them. 

"  WOSTRACK, 

Director  of  the  Imperial  Station." 

Leverrier,  K.C.,  Peden,  and  Manning,  for  the  Crown. 
Ralston,  K.C.,  and  Brissenden,  for  the  owners  of  the  Zambesi. 
Broomfield  and  Coen,  for  the  Pacific  Phosphate  Co. 

CuLLEN,  C.J. — Having  stated  the  facts  set  out  above,  the 
learned  Judge  proceeded:  On  these  facts  condemnation  of  the 
ship  and  cargo  is  claimed  on  behalf  of  the  Crown. 

The  grounds  of  the  claim  are  set  out  in  paragraph  15  of  the 
petition  as  follows : 

"  The  petitioner  charges  and  the  facts  are  that  before  and  at 
the  time  of  the  capture  the  said  ship  Zambesi  was  engaged  in 
unlawful  enterprises  and  transactions,  rendering  the  said  ship 
and  her  cargo  liable  to  capture  and  condemnation  as  lawful 
prize  and  in  particular — (a.)  That  the  said  ship  was  engaged  in 
trade  intercourse  and  communication  with  the  enemy,  (b.)  That 
the  said  ship  was  engaged  in  carrying  an  enemy  agent  and 
enemy  despatches,  (c.)  That  the  said  ship  was  engaged  in  the 
service  of  the  enemy  and  in  the  furtherance  of  his  interests. 
(d.)  That  the  said  ship  was  under  the  orders  and  control  of  the 
enemy  and  subservient  to  his  purposes,  (e.)  That  the  said  ship 
was  in  the  exclusive  employment  of  the  enemy.  (/.)  That  the 
said  ship  was  exclusively  engaged  in  the  transmission  of 
messages  and  information  in  the  interest  of  the  enemy." 

The  defence  raised  on  behalf  of  the  owners  and  charterers 
is  that  neither  they  nor  the  persons  acting  for  them  were  aware 
of  the  existence  of  hostilities  between  Great  Britain  and  Germany 
at  the  time  when  the  vessel  was  sent  from  Nauru  to  Rabaul. 
They  also  contend  that,  even  if  a  neutral  ship  or  cargo  were 
liable  to  condemnation  under  the  circumstances  disclosed  in 
the  evidence — which  they  do  not  admit — there  is  no  vvarrant  for 
attaching  that  consequence  in  the  case  of  a  British  ship. 
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It  is  clear  that  unless  these  defences  can  be  sustained  a 
complete  case  has  been  made  out  for  the  condemnation  claimed. 
The  result  of  what  was  done  by  the  agents  of  the  charterers 
at  Nauru  was  to  place  the  ship  at  the  disposal  of  the  enemy 
Government  for  purposes  of  the  most  hostile  character  in  con- 
nection with  the  war.  Not  only  was  an  agent  of  the  enemy 
Government  being  carried  on  a  mission  for  the  completion  of 
wireless  apparatus  at  Rabaul,  a  purpose  important  to  the 
maintenance  of  communication  between  Berlin  and  the  outlying 
possessions  of  the  German  Empire,  as  well  as  inter-communica- 
tion between  those  possessions  themselves  and  with  ships  of 
the  enemy  carrying  wireless  apparatus,  but  the  same  agent  was 
himself  carrying  despatches  of  the  utmost  importance  at  the 
time  of  capture. 

Despatches  are  described  by  Lord  Stowell  (then  Sir  William 
Scott)  in  the  case  of  The  Caroline  [1808]  (6  G.  Rob.,  at  p.  465; 
1  Eng.  P.C.,  at  p.  616),  as  including  "  all  official  communications 
of  official  persons,  on  the  public  affairs  of  the  government." 
The  same  learned  Judge  said  in  the  case  of  The  Atalanta  [1808] 
(6  C.  Rob.  440,  at  p.  455;  1  Eng.  P.C.,  at  p.  609)  with  reference 
to  the  carrying  of  despatches : 

"Nor  let  it  be  supposed,  that  it  is  an  act  of  light  and  casual 
importance.  The  consequence  of  such  a  service  is  indefinite, 
infinitely  beyond  the  effect  of  any  contraband  that  can  be  con- 
veyed. The  carrying  of  two  or  three  cargoes  of  stores  is 
necessarily  an  assistance  of  a  limited  nature;  but  in  the  trans- 
mission of  despatches  may  be  conveyed  the  entire  plan  of  a 
campaign,  that  may  defeat  all  the  projects  of  the  other  belligerent 
in  that  quarter  of  the  world." 

In  furtherance  of  this  end,  though  no  formal  charterparty 
was  drawn  up  with  the  enemy  Government,  the  arrangement 
actually  made  was  correctly  described  by  the  witnesses  as  a 
charter  of  the  ship,  and  it  extended  not  only  to  the  purposes 
of  that  voyage,  but  to  such  other  voyages  as  might  be  directed 
by  the  Government  at  Rabaul,  in  accordance  with  the  letter  of 
instructions  handed  to  the  master.  Such  a  service  rendered  to 
the  enemy  would,  in  the  absence  of  some  sufficient  defence, 
expose  the  vessel  to  condemnation,  even  in  the  case  of  a  neutral 
owing  no  allegiance  to  the  British  Crown.  Much  less  would  a 
British  subject  be  at  liberty  in  time  of  war  to  enter  into  inter- 
course with  the  enemy,  to  the  detriment  of  the  interests  of  his 
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own  country — see  Esposito  v.  Bowden  [1857]  (7  E.  &  B.  763, 
per  Mr.  Justice  Willes  at  p.  782,  quoting  from  the  judgment 
of  Lord  Alvanley,  C.J.,  in  Furtado  v.  Rodgers  [1802],  3  B.  &  P. 
at  p.  198).  Again,  there  are  many  acts  open  to  a  neutral  which, 
in  the  case  of  a  British  subject,  would  entail  a  forfeiture  of  his 
property,  as  was  explained  by  Dr.  Lushington  in  the  case  of 
The  Ionian  Ships  [1855]  (2  Spinks,  212,  at  p.  225) : 

"  Now  it  may  be,  as  to  this  head,  not  unimportant  to  consider 
on  what  ground  the  property  of  a  British  merchant  trading  with 
the  enemy  of  Great  Britain  during  war  is  condemned.  We  have 
all  the  law  in  the  case  of  The  Hoop  [1799]  (1  C.  Rob.  196; 
1  Eng.  P.C.  104),  and  in  The  Nelly,  cited  in  The  Hoop.  It  is 
upon  the  ground  that  such  property  is  taken  adhering  to  the 
enemy;  and  therefore,  the  property  being  bound  not  so  to  adhere, 
is  considered  pro  hac  vice,  as  committing  an  illegal  act.  Such 
property  belonging  to  a  neutral,  is  not  adhering  to  the  enemy 
in  the  sense  which  is  meant  in  this  judgment,  for  he  has  no 
enemies  to  adhere  to.  The  prohibition  is  to  British  subjects 
only,  or  to  allies  in  the  war." 

Before  considering  whether  absence  of  knowledge  of  the 
existence  of  war  would  be  a  sufficient  defence  in  the  present 
case,  it  will  be  useful  to  notice  the  degree  of  knowledge  actually 
possessed  by  the  company's  agents  at  Nauru. 

Both  Haefcke  and  Storch  knew  of  the  existence  of  war 
between  Germany  and  Russia,  yet  they  were  both  prepared  to 
hire  out  a  British  ship  for  unneutral  service  to  the  prejudice  of 
the  Russian  Government.  It  may  have  been  thought  that  the 
chance  of  interference  with  the  ship  by  a  Russian  vessel  was 
regarded  as  too  slight  to  present  any  risk  of  capture,  for,  as 
Haefcke  remarks,  "  he  never  heard  of  Russian  warships  in  the 
Pacific."  Storch,  who  was  the  principal  actor  in  the  negotiations, 
admittedly  had  the  possibility  of  war  with  England  before  his 
mind,  and  seems  to  have  thought  that  he  had  absolved  himself 
from  responsibility  by  exacting  an  assurance  from  the  German 
officials  that  such  was  not  the  case.  So  intent  was  he  on  defining 
his  position  that  he  required  them  to  put  in  writing  their  request 
that  he  should  put  the  ship  at  the  disposal  of  the  German 
Government,  "  in  consequence  of  an  outbreak  of  war  between 
Germany  and  Russia."  He  had  been  told  that  what  was  desired 
was  to  get  the  use  of  a  neutral  ship.  Whether  it  was  brought 
to  his  mind  or  not  that  what  was  really  desired  was  to  get  the 
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services  of  a  British  ship,  he  knew  that  for  some  reason  or 
other  the  Governor  did  not  choose  to  risk  sending  the  despatches 
in  a  German  ship.  But  against  what  danger  would  a  man  of 
his  intelligence  suppose  this  precaution  to  be  taken?  On  the 
chance  that  war  existed  between  Germany  and  Great  Britain 
there  would  be  serious  danger  of  interference  on  the  part  of 
British  ships,  and  the  anxiety  shewn  by  the  German  officials 
might  well  have  suggested  that  they  had  something  more  in 
their  minds  than  the  rather  remote  contingency  of  capture  by 
the  Russians.  Though  I  can  well  understand  that  it  would  be 
a  matter  of  policy  on  the  part  of  the  German  officials  to  conceal 
the  fact  of  war  with  Great  Britain  until  the  despatches  had  been 
sent  on  their  way,  it  is  impossible  to  acquit  Storch  of  some 
responsibility  in  connection  with  this  transaction.  If  he  had  the 
smallest  reason  to  doubt  whether  war  existed  with  Great  Britain, 
the  representatives  of  her  enemy  in  such  a  war  would,  under 
the  circumstances  of  the  case,  be  the  last  persons  in  the  world 
whose  assurance  would  present  itself  as  credible.  But,  assuming 
in  his  favour  that  a  gross  imposition  was  practised  on  him,  the 
fact  remains  that  it  was  by  the  acts  of  himself  and  Haefcke  that 
a  British  ship  was  placed  at  the  disposal  for  warlike  purposes 
of  a  Power  that  happened  at  the  moment  to  be  actually  at  war 
with  Great  Britain. 

It  is  true  that  in  many  cases  the  actual  knowledge  possessed 
by  those  in  control  of  a  ship  is  the  material  consideration  in 
deciding  whether  the  acts  of  those  persons  render  the  ship  liable 
to  condemnation.  Such  cases  are  frequent  in  the  authorities, 
and  some  of  them  are  covered  by  article  45  of  the  Declaration 
of  London  in  the  case  of  neutrals.  For  it  must  always  be 
remembered  that  agents  of  the  enemy  may  obtain  most  valuable 
service  from  a  ship  without  the  knowledge  of  those  who  have 
control  of  her.  Such  cases  frequently  arise  in  connection  with 
the  carrying  of  contraband  under  circumstances  resulting  from 
no  act  of  the  persons  in  control  of  the  ship,  and  the  case  of 
The  Rapid  [1810]  (Edw.  228;  2  Eng.  P.O.  45)  is  one  in 
which  similar  facts  existed  in  regard  to  the  carrying  of 
despatches.  If,  for  instance,  contraband  goods  are  brought  and 
concealed  on  board  without  the  knowledge  of  the  master,  their 
presence  on  the  ship  would  be  due  to  no  act  or  omission  of  his, 
and  it  could  not  be  said  that  their  presence  there  was  attributable 
to  any  conduct  of  his,  unless,  indeed,  after  discovering  the  facts, 
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he  omitted  to  take  such  action  as  would  clear  himself  of  com- 
plicity. But  the  cases  in  which  the  question  of  knowledge  has 
been  held  to  be  the  decisive  factor  are  all  cases  in  which  the 
advantage  conferred  upon  a  belligerent  or  his  subjects  by  the 
act  complained  of  arises  merely  incidentally  in  the  course  of  a 
ship's  ordinary  occupation.  If  the  same  rule  is  applicable  to 
the  present  case,  then  a  ship  taken  from  its  ordinary  occupation 
and  placed  at  the  disposal  of  a  belligerent  for  the  purposes  of 
hostile  operations,  in  such  a  way  as  to  make  it  for  the  time 
being  to  all  intents  and  purposes  one  of  his  own  ships,  must 
be  restored  to  the  owners,  unless  they  or  the  persons  in  charge 
of  the  ship  had  actual  knowledge  that  they  were  committing  a 
Wrong  against  the  other  belligerent.  When  I  speak  of  persons 
having  control  of  the  ship,  I  refer  in  this  case  particularly  to 
the  company's  agents  at  Nauru,  because  the  master  was  under 
their  orders  and  accepted  their  directions  affecting  the  move- 
ments of  the  ship.  The  case  I  have  put  last  is  analogous  to 
those  covered  by  article  46  of  the  Declaration  of  London,  dealing 
with  the  case  of  neutral  vessels  which  are  in  the  exclusive 
employment  of  the  enemy  Government,  or  are  exclusively 
engaged  at  the  time  in  the  transmission  of  intelligence  in  the 
interest  of  the  enemy.  In  these  cases  it  is  provided  that  the  ship 
is  liable  to  the  same  treatment  as  would  be  applicable  to  her  if 
she  were  an  enemy  merchant  vessel. 

It  is  unquestionably  a  hardship  upon  an  innocent  owner  if 
his  ship  can  be  placed  in  such  a  predicament  through  some  act 
of  folly,  timidity,  or  bad  faith  on  the  part  of  any  person  to 
whose  immediate  control  it  has  passed  in  consequence  of  a 
contract  he  has  lawfully  made.  But  this  seems  to  have  been 
regarded,  up  to  the  present,  as  one  of  the  risks  inseparable  from 
the  horrible  calamity  of  war.  If  a  combatant  were  told  that  he 
could  only  spare  an  instrument  bent  upon  his  own  destruction 
at  the  hazard  of  being  compelled  to  hand  it  over  afterwards  to 
any  blameless  individual  who  might  be  able  to  shew  prior  title, 
the  interests  of  humanity  would  probably  not  be  furthered. 

The  argument  presented  here  on  behalf  of  the  owners  and 
charterers  seems  to  assume  that  in  all  cases  a  liability  to  con- 
demnation rests  upon  some  proved  delinquency,  and  must  be 
regarded  as  in  the  nature  of  a  punishment.  But  if  this  were 
so,  there  would  be  no  foundation  for  those  numerous  decisions 
in    which    the    property    of    owners    has    been    condemned    in 
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consequence  of  acts  done  by  the  charterers,  or  their  agents, 
who  are  in  no  way  under  the  owners'  control,  or  where  owners, 
or  charterers,  have  had  their  property  condemned  as  the  con- 
sequence of  acts  done  by  masters,  or  other  agents,  outside  the 
legitimate  scope  of  their  authority.  In  the  case  of  The  Orozembo 
[1807]  (6  C.  Rob.  430;  1  Eng.  P.C.  605)  an  American  ship,  at 
the  time  neutral,  was  ostensibly  chartered  by  a  merchant  at 
Lisbon  for  a  lawful  voyage,  but  was  fitted  up  by  him  for  the 
conveyance  of  three  military  officers  of  the  enemy  to  a  port  in 
one  of  the  possessions  of  Holland,  which  was  then  at  war  with 
Great  Britain.  It  was  argued  that  there  was  nothing  to  affect 
the  master  with  privity  in  the  transaction,  and  that  it  was  not 
a  case  therefore  in  which  the  Court  could  hold  the  owner  of 
the  vessel  responsible  for  the  engagements  of  any  person  who 
could  be  considered  as  his  agent.  Sir  William  Scott  said  (at 
pp.  434-435  in  the  Christopher  Robinson  Reports;  605-606  in  the 
English  Prize  Cases  Reports) : 

"It  has  been  argued,  that  the  master  was  ignorant  of  the 
character  of  the  service  on  which  he  was  engaged,  and  that, 
in  order  to  support  the  penalty,  it  would  be  necessary  that  there 
should  be  some  proof  of  delinquency  in  him  or  his  owner.  But 
I  conceive  that  is  not  necessary;  it  will  be  sufficient  if  there  is 
an  injury  arising  to  the  belligerent  from  the  employment  in 
which  the  vessel  is  found.  In  the  case  of  the  Swedish  vessel 
(the  Carolina)  there  was  no  mens  rea  in  the  owner,  or  in  any 
other  person  acting  under  his  authority.  The  master  was  an 
involuntary  agent,  acting  under  compulsion,  put  upon  him  by 
the  officers  of  the  French  Government,  and,  so  far  as  intention 
alone  is  considered,  perfectly  innocent.  In  the  same  manner,  in 
cases  of  bond  fide  ignorance,  there  may  be  no  actual  delinquency, 
but  if  the  service  is  injurious,  that  will  be  sufficient  to  give  the 
belligerent  a  right  to  prevent  the  thing  from  being  done,  or 
at  least  repeated,  by  enforcing  the  penalty  of  confiscation.  If 
imposition  has  been  practised,  it  opera.tes  as  force ;  and  if  redress 
in  the  way  of  indemnification  is  to  be  sought  against  any  person, 
it  must  be  against  those  who  have,  by  means  either  of  com- 
pulsion or  deceit,  exposed  the  property  to  danger.  If,  therefore, 
it  was  the  most  innocent  case  on  the  part  of  the  master,  if 
there  was  nothing  whatever  to  affect  him  with  privity,  the  whole 
amount  of  this  argument  would  be,  that  he  must  seek  his 
redress  against  the  freighter;  otherwise,  such  opportunities  of 
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conveyance  would  be  constantly  used,  and  it  would  be  almost 
impossible,  in  the  greater  number  of  cases,  to  prove  the  know- 
ledge and  privity  of  the  immediate  offender." 

In  the  case  of  The  Carolina  [1802]. .{^  C.  Rob.  256;  1  Eng. 
P.O.  385),  referred  to  in  the  judgment  just  cited,  a  Swedish 
ship  had  been  used  by  the  French,  then  at  war  with  England, 
as  a  transport  for  conveying  French  troops  to  Egypt.  It  was 
urged  that,  though  the  master  had  accepted  the  orders  of  the 
French  officials  to  hold  his  ship  in  readiness  at  the  disposal  of 
the  French  Commissary,  he  did  so  under  duress,  and  that  the 
owners  were  not  to  be  prejudiced  under  those  circumstances. 
In  the  judgment  Sir  William  Scott  observed  upon  this : 

"  It  is  now,  however,  said  that  this  was  an  act  under  duress, 
and  that  it  is  a  by-gone  transaction.  On  the  former  part  of  this 
representation  my  opinion  is  that  a  man  cannot  be  permitted  to 
aver  that  he  was  an  involuntary  agent  in  such  a  transaction. 
If  an  act  of  force,  exercised  by  one  belligerent  on  a  neutral 
ship  or  person,  is  to  be  deemed  a  sufficient  justification  for 
any  act  done  by  him,  contrary  to  the  known  duties  of  the  neutral 
character,  there  would  be  an  end  of  any  prohibition  under  the 
law  of  nations  to  carry  contraband,  or  to  engage  in  any  other 
hostile  act.  If  any  loss  is  sustained  in  such  a  service,  the 
neutral  yielding  to  such  demands  must  seek  redress  against  the 
Government  that  has  imposed  the  restraint  upon  him.  He  has 
no  right  to  expect  that  the  British  Government  should  pay  for 
the  injustice  of  its  public  enemy.  If  this  vessel  had  been  taken 
in  delicto,  I  should  have  felt  no  hesitation  in  saying  that  she 
must  have  been  subject  to  condemnation.  Whether  the  troops 
were  received  on  board  voluntarily,  or  involuntarily,  could  make 
no  difference  "  (pp.  259-260  in  the  Christopher  Robinson  Reports; 
pp.  386-387  in  the  English  Prize  Cases  Reports). 

These  cases  shew  that  if  a  ship  has  been  turned  de  facto  into 
an  instrument  of  hostility  in  the  service  of  the  enemy  Government 
by  the  act  of  the  persons  lawfully  in  charge  of  her,  even  though 
such  persons,  as  well  as  the  owners  or  charterers,  are  free  from 
moral  delinquency,  the  consequence  of  condemnation  attaches. 
The  principle  to  be  collected  from  these  and  other  authorities 
is  that,  though  the  proprietary  rights  of  innocent  owners  or 
charterers  are  not  to  be  prejudiced  by  the  acts  of  persons  other 
than  themselves  or  those  placed  in  charge  of  the  ship,  they  are 
nevertheless  amenable  to  the  consequences  of  acts  done  by  the 
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latter,  and  that  if  these  allow  themselves  to  be  intimidated  or 
cajoled  into  rendering  services  to  the  enen:iy,  the  only  remedy, 
if  any,  open  to  the  owners  or  charterers,  is  against  the  persons 
who  have  led  the  agents  of  one  or  other  of  them  into  so  false 
a  position. 

But,  in  the  present  case,  the  action  of  the  company's  agents 
at  Nauru  did  not  stop  at  the  mere  carriage  of  an  agent  and  of 
despatches  which  proved  to  be  the  agent  and  despatches  of  the 
enemy.  The  act  done  was  an  actual  sub-charter  of  the  ship  to 
a  Government  which,  at  the  time  of  capture,  was  an  enemy 
Government.  Suppose,  for  a  moment,  that  the  sub-charter  had 
been  effected  before  the  declaration  of  war  to  a  neutral  individual, 
it  cannot  be  disputed  on  the  principles  of  international  law  that 
the  property  would  have  been  liable  to  condemnation  if  after- 
wards, by  the  acts  of  the  sub-charterer  with  knowledge  of  the 
war,  the  ship  were  placed  at  the  disposal  of  the  enemy 
Government.  If,  then,  a  private  individual  could  expose  the 
owner  to  this  consequence  as  a  result  of  the  acts  of  his  servants, 
it  can  hardly  be  contended  that  the  risk  is  any  the  less  because 
the  charterer  happens  to  have  been  the  enemy  Government  itself. 

For  these  reasons  I  hold  that  the  claim  for  condemnation 
must  be  sustained.  This  must  apply  also  to  the  cargo,  inasmuch 
as  the  acts  which  are  responsible  for  the  condemnation  of  the 
ship  were  the  acts  of  their  agents. 

I  therefore  make  the  decree  for  condemnation  as  asked. 

In  view  of  all  the  circumstances  of  the  case  I  make  no  order 
as  to  costs. 


[in  the  supreme  court  of  the  straits  settlements,    in  prize.] 

(Singapore.) 
Woodward,  Acting-G.J.     March  9,  10,  17,  1915. 
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After  the  outbreak  of  war  between  Great  Britain  and  Germany, 
a  Greek  vessel,  bound  to  Karachi  with  a  cargo  of  coal  for  the 
North-Western  State  Railway  of  India,  was  captured  as  prize  by 
a  German  cruiser  on  the  ground  that  the  cargo  was  contraband 
destined  for  the  British  Government.  The  captain  and  crew  were 
given  the  option  of  discharging  their  duties  on  their  own  vessel, 
for  which  they  were  promised  payment,  or  of  going  on  board 
the  cruiser.  They  elected  to  remain,  and  subsequently  were  paid, 
but  the  Greek  master  took  no  further  part  in  the  control  of  his 
ship.  A  German  officer  with  an  armed  escort  was  put  on  board, 
and  for  some  days  the  vessel  was  navigated  by  him  in  the  wake 
of  the  cruiser  and  a  German  collier  accompanying  her.  The 
cruiser  coaled  from  the  cargo  in  the  Greek  vessel,  and  then 
steamed  away  accompanied  by  the  collier.  The  Greek  vessel 
was  then  navigated  towards  the  coast  of  Sumatra  by  the  German 
pfficer  in  charge  of  her,  the  Greek  master  on  three  occasions  being 
locked  in  his  cabin  at  night  time,  and  she  remained  alone  for 
nearly  three  weeks,  when  the  collier  returned,  and  was  in  the  act 
of  taking  more  coal  from  her,  when  a  British  cruiser  came  up 
and  captured  both  vessels.  The  collier  was  sunk  together  with 
her  cargo,  and  the  Greek  vessel  was  brought  in  as  prize. 

The  Crown  claimed  condemnation  of  the  vessel  on  the  ground 
that  she  had  passed  inta  the  service  of  the  enemy,  and  of  the 
cargo  on  the  ground  that  it  was  contraband  about  to  be  delivered 
to  the  enemy  : — 

Held,  first,  that  in  the  absence  of  mens  rea  on  the  part  of 
the  owners,  charterers,  or  master,  the  mere  fact  that  a  neutral 
vessel  is  rendering  unneutral  service  is  insufficient  to  condemn 
her;  secondly,  that  under  the  circumstances  the  supplying  of 
coal  to  the  enemy  was  not  to  be  regarded  as  "  assistance  hostile  " 
or  unneutral  service,  as  the  master  was  not  a  free  agent,  and 
there  was  no  contractual  relationship — which  the  word  "  service  " 
implies — between  the  owners,  charterers,  or  master  and  the 
enemy;  thirdly,  that  the  recapture  operated  in  favour  of  the 
original  owners,  and  the  vessel  must  be  restored;  fourthly,  that 
the  proceeds  of  sale  of  the  cargo  must  be  paid  out  to  the  cargo 
owners  less  one-eighth  to  be  deducted  as  salvage  to  the  re-captors 
in  accordance  with  section  40  of  the  Naval  Prize  Act,  1864. 

Cause  for  condemnation  of  ship  and  cargo  laden  therein  as- 
prize. 


THE   PONTOPOROS.  373 

On  September  5,  1914,  the  s.s.  Pontoporos,  belonging  to  the 
National  Steam  Navigation  Co.,  Lim.,  a  company  registered  in 
Athens,  Greece,  sailed  from  Calcutta  with  a  cargo  of  6,596  tons 
of  coal,  the  property  of  Messrs.  Bird  &  Co.,  a  British  firm 
carrying  on  business  in  Calcutta,  for  delivery  at  Karachi  to  the 
North-Western  State  Railway  of  India,  which  belongs  to  the 
State  Railways  Department  of  the  Government  of  India.  The 
bills  of  lading  for  the  said  cargo  were  sent  overland  from 
Calcutta  to  Karachi. 

On  September  10,  1914,  the  Pontoporos  was  captured  in  the 
Bay  of  Bengal  by  the  German  ship  of  war  Emden  because  she 
was  carrying  contraband  of  war  for  the  British  Empire  from 
Calcutta  to  Karachi. 

The  captain  and  crew  of  the  Pontoporos  were  given  the  option 
of  remaining  on  board  their  own  ship  and  discharging  their 
duties  as  usual,  for  which  payment  was  promised,  or  of  going 
on  board  the  Emden.  The  captain  and  crew  elected  to  remain 
on  the  Pontoporos,  and  the  crew  discharged  their  usual  duties; 
and  subsequently,  on  October  12,  1,000  dollars  was  paid  by  the 
German  officer  in  command  of  the  Pontoporos  to  the  Greek 
captain,  D.  Polemis,  to  be  divided  between  himself  and  his  crew 
in  payment  of  their  services. 

From  September  10  to  September  16  the  Pontoporos  was 
navigated  in  the  wake  of  the  Emden  and  the  Markomannia — a 
German  steanier  which  had  accompanied  the  Emden  as  collier 
since  the  commencement  of  the  war — and  during  this  period  the 
Emden  seized  and  sank  several  British  vessels.  On  September  16 
the  Emden  coaled  from  the  cargo  of  the  Pontoporos,  and  on 
completion  of  coaling  the  Emden  and  the  Markomannia  sailed 
away.  The  German  officers  navigated  the  Pontoporos  to  the 
north-east  corner  of  the  Island  of  Simulu  off  the  coast  of 
Sumatra,  where  she  remained  alone  until  October  6,  when  the 
Markomannia  reappeared,  came  alongside,  and  commenced  to 
coal  from  the  cargo  of  the  Pontoporos. 

Coaling  continued  until  October  12,  when  H.M.S.  Yarmouth 
was  sighted.  The  Markomannia  immediately  cut  herself  loose 
from  the  Pontoporos,  and  both  vessels  proceeded  at  full  steam 
towards  the  neighbouring  neutral  waters.  H.M.S.  Yarmouth 
fired  two  shots  across  their  bows,  and  both  vessels  came  to. 
The  Markomannia  was  boarded  and  subsequently  sunk,  together 
P.c.c.  24 
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with  all  the  coal  on  board,  her  crew  being  conveyed  to 
H.M.S.  Yarmouth  as  prisoners. 

The  visiting  officers  from  H.M.S.  Yarmouth  boarded  the 
Pontoporos,  where  they  found  a  reserve  sub-lieutenant,  a  sub- 
engineer,  nine  seamen,  and  three  stokers — all  belonging  to  the 
Emden — and  First  Officer  Bahl  from  the  Markomannia,  who  was 
acting  as  captain  of  the  Pontoporos.  These  were  arrested  and 
removed  to  the  Yarmouth;  the  Pontoporos  was  brought  as  prize 
first  by  the  Yarmouth  and  then  by  a  French  gunboat,  D'Iberville, 
to  Penang,  and  from  there,  to  Singapore,  the  port  of  adjudication. 

On  December  8,  1914,  the  Markomannia  and  her  cargo, 
including  700  tons  of  coal  which  had  been  taken  in  from  the 
Pontoporos,  were  pronounced  by  the  Court  to  have  belonged  at 
the  time  of  the  capture  and  seizure  thereof  to  enemies  of  the 
Crown  and  as  such  subject  and  liable  to  confiscation,  and  the 
said  ship  and  cargo  were  condemned  as  good  and  lawful  prize. 

The  Attorney-General  (G.  Aubrey  Goodman,  K.C.)  and 
Sir  Evelyn  Ellis,  for  the  Crown,  contended :  (a)  That,  as  the 
Pontoporos  was  used  by  the  enemy  for  the  purpose  of  supplying 
coal  to  the  Emden  and  the  Markomannia  from  September  10 
to  October  12,  1914,  she  passed  by  reason  of  such  user  into 
enemy  service,  and  was  liable  to  be  captured  and  condemned  as 
prize,  notwithstanding  the  fact  that  she  was  impressed  into  such 
service  by  violence  exercised  by  the  enemy;  (6)  that  there  was 
injury  arising  to  the  British  belligerent  from  the  use  toi  which 
the  Pontoporos  had  been  put,  even  though  the  master  and  crew 
of  the  Pontoporos  may  not  have  assented  to  such  use;  (c)  that 
coal  is  an  article  of  the  conditional  contraband  class,  and  can 
be  captured  and  condemned  when  being  delivered  to  the  enemy 
for  the  use  of  the  armed  forces  of  the  enemy,  even  though  it 
belongs  to  a  British  or  neutral  subject;  (d)  that  the  coal  remaining 
on  board  the  Pontoporos,  the  delivery  of  which  to  the  Marko- 
mannia was  prevented  by  the  capture  of  the  two  ships  by  the 
Yarmouth,  should  be  condemned  just  as  the  coal  taken  on  board 
the  Markomannia  from  the  Pontoporos  had  been  condemned,  as 
the  same  considerations  applied. 

C.  I.  Carver,  for  the  shipowners,  and  C.  Everitt,  for  the 
cargo  owners,  contended:  (a)  That  the  hostile  acts  committed 
after  the  capture  of  the  Pontoporos — namely,  the  navigation  of 
the  Pontoporos  as  a  collier  of  the  Emden  and  the  supplying  of 
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coal  to  the  Emden  and  the  Markomannia — could  in  no  sense  be 
regarded  as  "  unneutral  service  " ;  (b)  that  before  a  neutral  ship 
could  be  deemed  to  have  rendered  unneutral  service  there  must 
be  the  existence  of  some  contractual  relation,  such  as  that  of 
employer  and  employee,  between  the  belligerent  and  the  neutral 
having  authority  over  the  neutral  ship;  (c)  that  the  case  did  not 
fall  within  the  principles  laid  down  in  The  Carolina  {^1802'\ 
(4  C.  Rob.  256;  1  Eng.  P.C.  385)  and  The  Orozembo  [1807] 
(6  C.  Rob.  430;  1  Eng.  P.C.  605).  Cur.  adv.  vult. 

March  17. — Woodward,  Acting-C.J. — The  material  facts 
of  this  case  are  not  in  dispute.  The  Pontoporos  is  a  Greek 
ship  owned  by  the  National  Steam  Navigation  Co.,  Lim.,  a 
company  registered  in  Athens.  The  ship  is  registered  in  the 
name  of  the  owners  at  the  port  of  Andros. 

In  July,  1914,  she  was  chartered  from  the  agents  of  the 
owners  by  the  British  India  Steam  Navigation  Co.  to  load'  a 
cargo  of  coal  at  Calcutta  on  behalf  of  Messrs.  Bird  &  Co., 
an  English  firm,  and  to  proceed  with  the  coal  to  Karachi. 
Messrs.  Bird  &  Co.  had  a  contract  to  supply  coal  to  the  North- 
western State  Railway  of  India,  and  in  pursuance  of  this  contract 
about  6,500  tons  were  shipped,  and  the  Pontoporos  sailed  from 
Calcutta  for  Karachi  on  September  5  last. 

On  the  10th  of  that  month,  while  in  the  Bay  of  Bengal, 
she  was  captured  by  the  German  cruiser  Emden.  The  ship's 
papers  and  documents  were  seized,  and  a  German  officer  with 
an  armed  escort  of  German  sailors  and  marines  took  possession 
of  her.  From  that  date  the  master  took  no  further  part  in  the 
control  or  navigation  of  the  ship;  it  was  under  the  exclusive 
control  of  the  German  officer,  acting  under  the  orders  of  the 
commander  of  the  Emden.  A  German  engineer  was  put  in 
charge  of  the  engine  room,  the  chief  engineer  of  the  Pontoporos 
being  transferred  to  the  Emden. 

The  officers  and  crew  of  the  ship  were  compelled  to  deliver 
up  any  arms  they  had,  and  a  notice  was  posted  in  the  saloon, 
in  German,  English,  and  French,  to  the  following  effect: 

"  Notice. 

"  During  the  occupation  of  this  ship  by  a  detachment  from 

a  German  man-of-war,  the  ship's  crew  and  passengers  are  subject 

to  German  martial  law.     Whosoever  forwards  the  interests  of 

Germany's   enemies   or   harms   the    German   Navy    during   this 
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occupation  incurs  death.  During  this  time  every  offence  and 
every  neglect  of  orders  and  directions  issued  on  this  ship  will 
be  punished  according  to  the  penal  law  of  the  German  Empire. 
Moreover  every  hostile  movement  or  even  the  attempt  of  such 
an  action  by  any  of  the  crew  or  passengers  may  have  the  most 
serious  consequences  for  the  whole  ship,  crew  and  passengers. 
All  arms  and  ammunition  must  be  handed  over  immediately. 
Whoever  is  found  in  possession  of  arms  or  ammunition  in  the 
course  of  half  an  hour  will  be  arrested  and  punished  according 
to  the  law.  Every  one  of  the  ship's  crew  must  attend  to  his 
usual  work  till  he  is  dismissed  or  expressly  released  therefrom." 
After  the  capture  the  master  and  crew  were  given  their 
choice,  by  the  captors,  of  remaining  on  board  the  ship  or  being 
transferred  to  the  Emden. 

The  crew  said  that  they  would  do  what  the  master  did,  and 
the  master  eventually  decided  to  remain  on  board  the  Pontoporos, 
as  the  German  officer  told  him  that  if  the  ship  had  to  be  manned 
by  a  crew  from  the  Emden,  as  there  was  no  port  to  which  she 
could  be  taken,  he  might  in  the  end  have  to  sink  her. 

The  Emden  was  accompanied  by  a  German  steamer,  the 
Markomannia,  which  was  acting  as  collier  to  her,  and  the  captors, 
navigated  the  Pontoporos,  for  five  days  after  the  capture,  in 
proximity  to  the  Emden  and  the  Markomannia :  an  officer  from 
the  latter  ship  came  on  board  the  Pontoporos  on  the  afternoon 
of  the  10th  and  took  charge  of  her,  in  place  of  the  Emden's^ 
officer.  During  that  day  a  British  steamer,  the  Indus,  was 
captured  and  sunk.  Several  other  British  ships  were  sunk 
between  the  10th  and  the  16th.  On  the  latter  date  the  three  ships 
stopped,  and  the  Emden  was  brought  alongside  the  Pontoporos 
and  proceeded  to  coal  from  the  latter's  cargo.  The  master  of 
the  Pontoporos  was  taken  on  board  the  Emden,  and  there  inter- 
viewed the  commander,  who  gave  him  to  understand  that  the 
lives  and  safety  of  himself  and  the  crew  depended  on  their  being 
obedient  to  orders,  but  he  said  that  if  they  remained  on  board 
quiet  and  obedient  he  would  pay  him  $1,000 — $500  for  himself 
and  $500  for  the  crew,  or  to  be  divided  as  he  pleased.  It  does 
not  appear  that  the  master  at  the  time  accepted  .this  offer  or 
communicated  it  to  the  crew;  he  returned  on  board  the  Ponto- 
poros, and  informed  the  crew  that  he  understood  from  the 
Emden's  commander  that  their  safety  and  eventual  release- 
depended  upon  their  conduct. 
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The  Emden  finished  coaling  that  night.  She  was  coaled  by 
her  own  crew;  none  of  the  crew  of  the  Pontoporos  assisted. 
The  following  morning  both  the  Emden  and  the  Markomannia 
had  disappeared,  and  the  Pontoporos  was  being  navigated  on  a 
southerly  course. 

The  master  says  that  on  three  occasions,  after  the  Emden 
had  gone,  he  was  locked  into  his  cabin  at  night  time,  but  when 
he  protested  to  the  German  officer  in  charge  this  practice  was 
discontinued. 

On  September  23  they  arrived  off  the  Dutch  Island  of 
Simolo,  and  remained  under  steam  about  seven  miles  off  the 
island. 

On  October  6  the  Markomannia  returned,  and  made  fast 
to  the  Pontoporos,  and  proceeded  to  take  coal  on  board  from 
the  latter's  cargo.  A  few  of  the  crew  of  the  Pontoporos  worked 
with  the  Markomannia's  crew;  the  master  of  the  Pontoporos 
told  them  they  could  work  if  they  chose,  but  that  they  did.  so 
on  their  own  responsibility.  He  had  somewhat  of  an  altercation 
with  the  captain  of  the  Markomannia,  who  accused  him  of  trying 
to  prevent  his  crew  from  working. 

The  transfer  of  coal  from  the  holds  of  the  Pontoporos  to 
the  Markomannia  continued  during  the  daytime  till  October  12, 
when  H.M.S.  Yarmouth  was  sighted.  The  ropes  connecting  the 
Markomannia  with  the  Pontoporos  were  immediately  cut,  and 
both  ships  proceeded  at  full  speed  towards  the  Dutch  coast. 
They  were  stopped  by  shots  fired  from  the  Yarmouth.  The 
latter  came  up,  and  took  off  the  crew  of  the  Markomannia  and 
sank  her.  Meantime  the  Germans  on  board  the  Pontoporos  had 
thrown  their  arms  and  ammunition  overboard.  Officers  from 
the  Yarmouth  then  came  on  board  the  Pontoporos,  and  received 
the  ship's  papers  from  the  German  captain.  He  and  two  German 
naval  officers,  and  twelve  seamen  belonging  to  the  Emden,  were 
arrested  and  removed  to  the  Yarmouth,  and  the  Greek  master, 
D.  Polemis,  was  re-instated  as  captain  of  the  ship.  He  then 
went  on  board  the  Yarmouth,  where  he  interviewed  the  com- 
mander, and  told  him  what  he  knew  or  suspected  about  the 
Emden's  movements. 

Subsequently  the  Pontoporos  was  brought  as  a  prize,  first 
by  the  Yarmouth,  then  by  a  French  gunboat,  to  Penang,  and 
from  there  to  Singapore,  where  this  suit  has  been  instituted  for 
condemnation  of  the  ship  and  cargo. 
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It  is  contended  on  behalf  of  the  Crown  that  the  ship  is  liable 
to  condemnation  because  at  the  time  of  her  capture  she  was  in 
the  service  of  the  enemy;  and  though  the  service  was  rendered 
under  compulsion,  nevertheless  she  is  liable  to  condemnation 
because  of  such  service.  The  service,  it  is  said,  consisted  in 
her  carrying  coal  for  the  enemy;  she  acted  as  collier  to  the 
Emden,  and  also  delivered  coal  to  the  Markomannia,  also  a 
collier  of  the  Emden,  and  was  captured  in  the  very  act  of 
delivering  coal  to  the  Markomannia. 

The  cargo,  it  is  argued,  is  liable  to  condemnation  because 
it  is  conditional  contraband  under  article  24,  paragraph  9  of 
the  Declaration  of  London.  Being  conditional  contraband,  if 
going  to  the  armed  forces  of  the  enemy  it  can  be  captured  and 
condemned,  and  a  fortiori  it  can  be  condemned  when  captured 
in  the  act  of  being  delivered  to  the  enemy,  or  being  in  actual 
use  by  the  enemy.  It  is  also  contended  that  if  the  ship  is  liable 
to  condemnation  for  conveying  coal  to  the  enemy  it  must  follow 
that  the  coal  which  she  was  conveying  is  also  liable  to  be 
condemned. 

It  is  clear  from  the  authorities  that  if  a  neutral  ship  is 
chartered  or  employed  by  the  enemy  Government  for  service 
connected  with  the  war  it  will  be  liable  to  condemnation  on 
capture.  The  Rebecca  [1807]  (2  Acton,  119)  has  been  referred 
to  in  argument.  In  that  case  a  neutral  ship  was  chartered  by 
the  enemy  Government  to  take  a  cargo  to  a  factory  of  that 
Government  in  Japan.  She  was  captured  on  the  voyage,  and 
both  ship  and  cargo  were  condemned. 

There  is  also  the  modern  case  of  The  Quang-nam  [1905} 
(Takahashi,  735;  2i  Russian  and  Japanese  Prize  Cases,  343) — a 
French  ship,  which  in  1905  was  seized  by  the  Japanese  and 
condemned  in  their  Prize  Court  on  the  ground  that  she  had  been 
chartered  by  the  Russian  Government,  and  had  been  employed 
in  the  enemy  service  in  carrying  supplies  to  his  fleet,  and  in 
reconnoitring  on  his  behalf — see  Pitt  Cobbett's  Leading  Cases 
on  International  Law,  Part  III.  p.  453.  The  case  chiefly  relied 
on  as  supporting  the  contention  that  condemnation  must  follow, 
even  where  the  service  or  employment  originated  in  acts  of 
duress  or  violence  on  the  part  of  the  belligerent,  is  The  Carolina 
(4  C.  Rob.  256;  1  Eng.  P.C.  385),  and  the  case  of  The  Orozembo 
(6  C.  Rob.  430;  1  Eng.  P.C.  605)  has  been  particularly  referred 
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lo,   the  judgment   in   which   case   contains   a   reference   to   the 
earlier  case  of  The  Carolina  (4  C.  Rob.  256;  1  Eng.  P.C.  386). 

The  present  case  does  not  seem  to  me  to  fall  within  the 
principles  laid  down  in  either  of  these  cases,  though  there  are 
passages  in  the  judgments  which  might  at  first  sight  appear 
applicable  to  it;  but  the  judgment  must  be  read  with  reference 
to  the  particular  facts  of  these  cases,  and  the  facts  of  the  case 
before  us  are  entirely  different. 

In  the  case  of  Thej  Carolina  (4  C.  Rob.  .256;  1  Eng.  P.C. 
385),  on  his  arrival  at  Civita  Vecchia,  the  master  was  informed 
that  an  embargo  had  been  laid  on  all  ships  in  that  port,  and 
that  he  would  have  to  hold  his  ship  at  the  disposal  of  the  French 
Government.  He  went  to  Rome  to  solicit  the  aid  of  the  Swedish 
Consul  in  preventing  his  ship  being  so  made  use  of,  and  during 
his  absence  she  was  fitted  up  as  a  transport,  and  eventually  he 
took  on  board  150  French  dragoons  and  sailed  with  fifty-seven 
other  ships  for  Alexandria.  It  appears  from  the  judgment  that 
before  he  sailed  from  Civita  Vecchia  the  malster  had  acquiesced 
in  the  service  or  employment  thus  commenced.  The  learned 
Judge  (Sir  W.  Scott)  says  : 

"  It  does  not  appear  that  the  master  made  any  protest  or 
remonstrance  against  this  service;  but  rather  in  proof  of  his 
voluntary  assent  he  proceeded  to  insure  the  vessel,  and  to  provide 
the  necessary  provisions  for  the  voyage.  It  is  now,  however, 
said  that  this  was  an  act  under  duress,  and  that  it  is  a  by-gone 
transaction.  On  the  former  part  of  this  representation  my 
opinion  is  that  a  man  cannot  be  permitted  to  aver  that  he  was 
an  involuntary  agent  in  such  a  transaction.  If  an  act  of  force 
exercised  by  one  belligerent  on  a  neutral  ship  or  person  is  to 
be  deemed  a  sufficient  justification  for  any  act  done  by  him, 
contrary  to  the  known  duties  of  the  neutral  character,  there 
would  be  an  end  of  any  prohibition  under  the  law  of  nations  to 
carry  contraband,  or  to  engage  in  any  other  hostile  act." 

Later  in  his  judgment,  in  dealing  with  the  point  of  "  a  by-gone 
transaction,"  he  says :  "  I  can  by  no  means  accede  to  the 
description  given  in  argument,  or  consider  her  (the  ship)  as 
having  removed  herself  from  all  taint,  arising  out  of  the  preceding 
contract." 

The  act  of  force  referred  to  by  the  learned  Judge  would 
seem  to  be  the  laying  of  an  embargo  on  the  ship,  and  fitting  her 
up  as  a  transport  against  the  will  of  the  master,  and  during  his 
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absence ;  but  the  facts  shew  that  when  he  returned  he  acquiesced 
in  the  arrangement,  and  when  he  sailed  for  Alexandria  he  had 
bound  himself  by  contract  to  carry  the  French  dragoons.  Some 
bills  of  exchange  on  the  French  Government,  given  to  him  as  a 
reward  for  his  services,  were  found  on  board  by  the  captors, 
and  delivery  of  them  was  claimed  by  the  master  in  the  Prize 
Court  proceedings,  but  unsuccessfully.  On  that  point  the  learned 
Judge  said :  "  On  what  ground  can  it  be  expected  that  this  Court 
will  bring  itself  to  assist  in  enforcing  a  demand  for  what  is  to 
be  considered  as  the  pretium  laesae  fideil  Is  there  a  principle 
more  universal  than  that  the  Courts  of  Justice  will  not  carry  into 
effect  an  illegal  contract?" 

Five  years  later,  in  1807,  the  case  of  The  Orozembo  (6  C.  Rob. 
430;  1  Eng.  P.C.  605)  came  before  the  same  learned  Judge.  A 
neutral  ship  had  been  chartered  to  convey  three  military  officers 
of  distinction  and  two  persons  employed  in  the  Civil  Departments 
of  the  Government  of  Batavia  from  Lisbon  to  Macao,  and  thence 
to  Batavia.  On  the  way  she  was  captured  by  a  British  ship. 
She  carried  no  cargo,  only  these  passengers.  She  was  con- 
demned on  the  ground  that  she  must  be  considered  as  a  transport 
let  out  in  the  service  of  the  Government  of  Holland.  A  perusal 
of  the  judgment  shews  how  fundamentally  different  that  case  was 
from  the  present.  The  Orozembo  had  a  fictitious  charterparty, 
purporting  to  shew  that  her  destination  was  Macao,  whereas  in 
reality  it  was  Batavia.  She  started  from  Lisbon  on  an  unlawful 
voyage,  and  was  liable  to  capture  and  condemnation  the  moment 
she  left  that  port.  There  may  not  have  been  mens  rea  on  the 
part  of  the  master,  but  there  was  on  the  part  of  the  charterer. 

The  following  passages  in  the  judgment  have  been  particularly 
referred  to  in  this  case :  "  It  has  been  argued  that  the  master 
was  ignorant  of  the  character  of  the  service  on  which  he  was 
engaged,  and  that,  in  order  to  support  the  penalty,  it  would  be 
necessary  that  there  should  be  some  proof  of  delinquency  in  him 
or  his  owner.  But  I  conceive  that  is  not  necessary;  it  will  be 
sufficient  if  there  is  an  injury  arising  to  the  belligerent  from  the 
employment  in  which  the  vessel  is  found."  Then  the  learned 
Judge  goes  on  to  refer  to  the  case  of  The  Carolina.  (4  C.  Rob. 
256;  1  Eng.  P.C.  385),  and  he  says :  "  In  the  case  of  the  Swedish 
vessel  there  was  no  mens  rea  in  the  owners  or  in  any  other 
person  acting  under  his  authority.  The  master  was  an  involun- 
tary agent,  acting  under  the  compulsion  put  upon  him  by  the 
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officers  of  the  French  Government,  and  so  as  far  as  intention 
alone  is  considered  perfectly  innocent.  In  the  same  manner,  in 
cases  of  bona  fide  ignorance,  there  may  be  no  actual  delinquency ; 
but  if  the  service  is  injurious,  that  will  be  sufficient  to  give  the 
belligerent  a  right  to  prevent  the  thing  from  being  done,  or  at 
least  repeated,  by  enforcing  the  penalty  of  confiscation." 

The  learned  Judge  held  that  the  ignorance  of  the  master 
alone  was  not  sufficient  to  exempt  the  ship  from  confiscation; 
but  the  facts  shew  that  there  was  mens  rea  on  the  part  of  the 
charterer,  and  possibly  also  the  owner,  and  that  the  ship  was 
chartered  for  the  very  purpose  of  conveying  the  passengers  in 
question  to  an  enemy  port.  He  goes  on  to  say,  before  dealing 
with  some  of  the  facts  of  the  case,  "  I  will  first  state  distinctly 
that  the  principle  on  which  I  determine  this  case  is,  that  the 
carrying  of  military  persons  to  the  colony  of  an  enemy,  who  are 
there  to  take  on  them  the  exercise  of  their  military  functions,  will 
lead  to  condemnation.  .  .  ."  He  then  goes  on  to  deal  with  the 
facts  of  the  case,  and  comes  to  the  conclusion  that  the  owner 
was  cognisant  with  the  nature  of  the  transaction,  and  that  the 
real  charterparty  was  with  the  Government  of  Holland. 

Both  these  cases  seem  to  me  to  differ  in  principle  from  the 
case  under  consideration.  The  voyage  of  the  Carolina  was 
unneutral  from  its  commencement;  she  was  navigated  by  her 
own  master  under  a  contract  with  the  French  Government  which, 
though  it  originated  in  acts  of  duress,  was  nevertheless  a 
contract.  The  master  had,  though  unwillingly,  accepted  service 
under  the  belligerent  Government,  and  his  ship  was  liable  to 
capture  and  condemnation  the  moment  she  left  the  port  of 
departure.  The  Orozembo  also  was  clearly  in  the  service  of 
the  belligerent  Government,  though  the  master  may  have  been 
ignorant  of  it;  the  moment  she  left  the  port  of  Lisbon  she  was 
Bailing  on  an  unlawful  voyage. 

Then  there  is  the  case  of  The  Seyerstadt  [1813]  (1  Dod. 
241;  2  Eng.  P.O.  159).  That  was  a  Danish  ship  which  had 
obtained  a  licence  permitting  her  to  sail  with  a  cargo  "  from 
Liverpool  to  any  port  in  Denmark  for  clearances."  She  called 
at  Drontheim  and  there  took  on  board  some  noxious  goods  for 
the  use  of  the  Danish  Government,  with  whom  we  were  at  war. 
This  was  in  manifest  violation  of  the  terms  of  the  licence.  The 
captain  pleaded  that  he  had  been  compelled  to  take  the  goods 
on  board  by  the  Custom-house  officers  at  Drontheim.    In  refusing 
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to  entertain  this  plea  the  learned  Judge  said :  "  I  am  afraid 
that  it  is  necessary  for  the  Court  to  adhere  to  the  rule  laid  down 
in  the  case  of  The  Catherina  Maria  [1809]  (Edw.  338;  2  Eng. 
P.C.  160n.),  that  the  plea  of  compulsion  is  inadmissible.  It 
would  be  impossible  for  the  Court  to  protect  itself  otherwise 
against  the  incessant  attempts  which  might  be  made  to  elude 
its  vigilance  by  pretence  of  that  nature.  It  could  never  discover 
with  certainty  whether  a  transaction  taking  place  in  an  enemy's 
port  were  voluntary  or  not.  Compulsion  would  always  be 
pleaded,  though  in  many  cases  the  parties  might  be  acting 
collusively.  It  is  necessary,  therefore,  to  keep  the  door  shut 
against  such  explanations." 

The  Catherina  Maria  (Edw.  338;  2  Eng.  P.C.  160n.)  was 
also  a  case  where  a  vessel  which  had  a  licence  to  proceed  in 
ballast  to  a  port  in  the  Baltic  had  violated  the  terms  of  the 
licence  by  taking  on  a  cargo.  The  plea  of  compulsion  was  put 
forward  without  avail :  the  learned  Judge  said :  "  What  is  to 
become  of  these  Orders  in  Council  if  the  enemy,  by  the  mere 
introduction  of  a  force  which  the  master  of  a  merchant  vessel 
cannot  resist,  is  to  defeat  their  operation?  Force  would  in  all 
cases  be  employed,  and  in  many  cases  collusively." 

In  each  of  these  cases  the  voyage  of  the  ship  was  of  an 
enemy  character  from  its  commencement;  in  the  case  of  The 
Catherina  Maria  (Edw.  338;  2  Eng.  P.C.  160n.)  and  The 
Seyerstadt  (1  Dod.  241;  2  Eng.  P.C.  159)  an  enemy  cargo 
was  on  board,  contrary  to  the  terms  of  the  licence.  In  the  case 
of  The  Carolina  (4  C.  Rob.  256;  1  Eng.  P.C.  385)  and  The 
Orozembo  (6  C.  Rob.  430;  1  Eng.  P.C.  605)  the  ships  sailed  for 
the  purpose  of  carrying  the  armed  forces  of  the  enemy.  The 
decisions  in  The  Carolina  (4  C.  Rob.  256;  1  Eng.  P.C.  385), 
The  Catherina  Maria  (Edw.  338;  2  Eng.  P.C.  160n.),  and  The 
Seyerstadt  (1  Dod.  241 ;  2  Eng.  P.C.  159)  are  in  accordance 
with  the  principle  of  the  criminal  law  that  duress  is  no  legal 
excuse  for  the  commission  of  a  crime. 

But  in  the  present  case  the  voyage  of  the  Pontoporos  com- 
menced as  a  perfectly  lawful  and  innocent  voyage :  she  was 
chartered  by  a  firm  of  British  subjects  to  deliver  coal  to  the 
Indian  Government;  her  cargo  was  not  contraband  as  against 
the  British  Government,  it  was  actually  for  the  use  of  the 
Indian  Government;  it  was  contraband  only  as  against  the  enemy 
Government.     She  was   proceeding  on   a   lawful   voyage   to   a 
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British  port;  then  came  the  capture  by  the  enemy  and  the 
navigation  and  control  of  the  ship  by  the  enemy  officers.  The 
master  never  in  any  way  assented,  so  it  seems  to  me,  to  anything 
that  was  done  by  the  enemy  to  the  ship  or  the  cargo  after  the 
capture ;  he  was  in  fact  a  prisoner,  and  the  safety  of  himself  and 
his  crew  depended  on  his  preserving  an  attitude  of  passive 
inactivity. 

I  attach  no  importance  to  the  fact  that  he  eventually  received 
the  $1,000  for  himself  and  the  crew.  No  point  was  made  of  that 
in  the  arguments  addressed  to  me.  The  money  presumably 
came  from  the  commander  of  the  Emden,  though  it  does  not 
appear  who  the  person  was  who  actually  paid  it;  but  it  seems 
to  have  been  paid  in  fulfilment  of  a  promise  by  the  Emden's 
commander  that  he  would  reward  the  master  and  crew  if  the 
former  would  prevent  the  crew  from  giving  trouble.  Neither 
do  I  attach  any  significance  to  the  fact  that^  the  crew  of  the 
Pontoporos  continued  after  capture  to  perform  their  ordinary 
duties,  and  that  some  few  of  them  helped  to  coal  the 
Markomannia.  For  the  safety  of  the  ship  they  would  have  to 
perform  their  duties  if  the  crew  put  on  board  by  the  Emden  was 
not  sufficient  for  the  navigation  of  the  ship;  and  with  regard  to 
the  coaling,  those  who  took  part  in  this  did  not  do  so  under  the 
authority  of  the  master — he  refused  to  order  them  to  assist.  The 
evidence  of  the  crew  is  that  those  who  helped  in  the  coaling  did 
so  unwillingly,  under  threat  of  having  their  allowance  of  food 
and  water  stopped ;  but  what  they  did  does  not  matter :  they 
were  not  persons  in  authority  whose  conduct  would  infect  the 
ship  with  a  belligerent  character.  No  doubt  the  circumstances 
under  which  she  was  captured  threw  upon  the  Pontoporos  the 
onus  of  proving  that  she  was  not  tainted  with  such  character; 
but  in  my  opinion  it  has  been  abundantly  proved  that  the  hostile 
acts  committed  after  the  capture — the  navigation  of  the  ship  as  a 
collier  of  the  Emden,  and  the  supplying  of  coal  to  the  Emden 
and  the  Markomannia — were  the  acts  of  the  belligerents  them- 
selves and  not  the  acts  of  the  master,  and  they  can  in  no  sense 
be  regarded  as  "  unneutral  service  "  or  "  assistance  hostile " 
within  the  meaning  of  those  terms  as  used  by  the  text  writers 
and  in  the  Declaration  of  London. 

In  the  cases  cited,  the  neutral  service  was  actually  performed 
by  the  neutral  by  active  conduct  on  his  part,  and  the  voyage 
was  an  illegal  voyage  from  the  commencement.     It  is  entirely 
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different  where  the  neutral,  having  started  on  a  lawful  voyage 
to  a  British  port,  is  captured  and  compelled  to  stand  by,  an 
unwilling  spectator  of,  but  not  a  participant  in,  acts  done  by 
the  belligerents  in  their  own  interests.  Reference  has  been 
made  to  Phillimore's  International  Law,  vol.  iii.  p.  460,  where 
the  learned  author  says,  in  alluding  to  the  case  of  The  Carolina 
(4  C.  Rob.  256;  1  Eng.  P.O.  385),  "So  long  as  she  (the  ship) 
continues  under  the  command  of  the  enemy,  she  remains  liable 
to  capture  and  condemnation."  No  doubt  the  Pontoporos,  when 
captured,  was  in  command  of  the  enemy,  but  the  passage  is  to 
be  read,  not  as  an  isolated  principle  of  law,  but  by  the  light 
of  the  whole  judgment  and  the  facts  of  the  case. 

There  are  eminent  authorities  who  think  that  the  judgment 
in  The  Carolina  (4  C.  Rob.  256;  1  Eng.  P.C.  385)  was  wrong 
(see  Hall's  International  Law  (6th  ed.),  p.  677,  footnote; 
Westlake's  International  Law,  Part  II.  p.  302).  If  it  was  wrong 
to  condemn  the  Carolina,  a  fortiori  it  would  be  wrong  to  condemn 
this  ship. 

Assuming  that  the  Declaration  of  London  is  binding  on  this 
Court  (though  I  am  not  deciding  that  it  is),  I  hold  that  this 
ship  does  not  come  under  either  of  the  four  headings  of 
article  46.  This  article  provides  that  a  neutral  vessel  is  liable  to 
condemnation,  and  in  a  general  way  to  the  same  treatment  as 
would  be  applicable  to  her  if  she  were  an  enemy  merchant 
vessel — first,  if  she  takes  a  direct  part  in  the  hostilities ;  secondly, 
if  she  is  under  the  orders  or  control  of  an  agent  placed  on  board 
by  the  enemy  Government;  thirdly,  if  she  is  in  the  exclusive 
employment  of  the  enemy  Government;  fourthly,  if  she  is 
exclusively  engaged  at  the  time,  either  in  the  transport  of  enemy 
troops  or  in  the  transmission  of  intelligence  in  the  interest  of 
the  enemy. 

Articles  45,  46,  and  47  are  all  grouped  under  the  heading 
"  unneutral  service  "  or  "  assistance  hostile,"  and,  in  my  opinion, 
the  use  of  that  term  implies  some  act  or  acts  in  violation  of 
neutrality  on  the  part  of  a  neutral  having  authority  over  the 
neutral  vessel,  and  the  existence  of  some  contractual  relation, 
such  as  that  of  employer  and  employee,  between  the  belligerent 
and  such  neutral.  No  such  relation  existed  in  this  case.  It  is 
said  that,  while  article  45  speaks  of  knowledge  on  the  part  of 
the  owner,  charterer,  or  master,  article  46  omits  knowledge, 
and  that  therefore  knowledge  is  not  required  on  the  part  of  these 
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persons.  Yet  it  is  admitted  that  the  offences  contemplated  under 
article  46  are  more  serious  than  those  under  article  45.  I  am 
satisfied  that  the  construction  put  by  Mr.  Oppenheim  upon 
article  46,  in  the  passage  referred  to  by  counsel  for  the 
shipowners  on  page  528,  that  mens  rea  is  obviously  always  in 
existence  and  therefore  always  presumed  to  be  present,  is  the 
only  reasonable  construction  of  that  article. 

I  am  asked  to  consider  that  the  proceedings  are  in  the  nature 
of  an  action  in  rem  against  the  ship  itself,  and  that,  in  construing 
this  article,  the  ship  should  be  regarded  as  an  "  entity  "  apart 
from  the  persons  in  charge  of  her,  and  that  the  use  to  which 
she  was  put  of  itself  renders  her  liable  to  condemnation.  I  find 
it  impossible  to  so  construe  the  article.  It  is  not  the  ship  which 
takes  part  in  the  hostilities,  but  the  people  in  charge  of  her;  nor 
can  the  ship  herself  take  orders  from,  or  be  the  employee  of, 
any  Government.  The  whole  article  must  be  read  subject  to  the 
general  heading  "  unneutral  service,"  and  in  my  opinion  the 
master  and  crew  have  succeeded  in  proving  that  this  ship  never 
performed  any  unneutral  service,  because  the  relation  implied 
by  the  term  "  service  "  never  existed  between  either  the  owners, 
the  charterers,  or  the  master  on  the  one  hand,  and  the  enemy 
on  the  other. 

If  the  Emden's  commander,  after  capturing  her,  had  put  a 
crew  on  to  her  with  orders  to  take  her  to  a  German  port  for 
confiscation,  and  she  had  been  recaptured  by  the  Yarmouth  on 
the  way  to  such  port,  it  would  have  been  impossible  to  contend 
that  she  was  performing  unneutral  service.  As  a  fact,  there  was 
no  German  port  to  which  he  could  have  sent  her,  and  it  suited 
his  purpose  to  keep  her  with  him  and  make  use  of  her  coal. 
This  action  on  his  part  did  not  divest  her  of  her  neutral  and 
innocent  character,  or  alter  the  character  of  the  voyage  on  which 
she  had  started  and  which  would  have  been  resumed  if  the  master 
had  been  a  free  agent,  or  operate  to  transfer  the  property  in  her 
to  the  captors. 

No  doubt,  if  brought  before  a  German  Prize  Court  the  ship 
and  cargo  would  have  been  condemned,  but  in  the  absence  of 
such  condemnation  there  was  no  transfer  of  title. 

The  recapture,  under  the  circumstances,  must  be  held  to  have 
operated  in  favour  of  the  original  owners,  and  I  order  the  ship 
to  be  restored  to  the  claimants. 
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With  regard  to  the  cargo,  I  hold  that  section  40  of  the  Naval 
Prize  Act,  1864,  applies.^  As  the  cargo  has  been  sold  the  pro- 
ceeds now  in  Court  must  be  paid  out  to  the  claimants,  less 
one-eighth  to  be  deducted  as  salvage  to  the  captors.  I  hold  that 
there  vi'ere  good  reasons  for  the  capture  of  the  ship  and  that 
the  ovi^ners  are  not  entitled  to  compensation  under  article  64. 

No  order  made  as  to  costs  in  respect  of  either  the  ship  or 
cargo. 


[in  H.B.M.  prize  court  for  EGYPT.] 

(Sitting  at  Alexandria.) 
Cator,   p.     March  5,   1916. 

THE   DERFFLINGER   (A^o.    1). 

Goods  on  Enemy  Ship — Enemy  Subject  Resident  in  China — 
Trade  Domicile — Ex-territorial  Jurisdiction. 

European  Powers  having  the  privilege  of  ex-territorial  juris- 
diction in  China,  a  German  subject  resident  in  Shanghai  does  not 
acquire  a  civil  domicile  in  China  for  war  purposes,  as  he  remains 
subject  to  the  jurisdiction  of  his  own  State : — Held,  therefore, 
that  the  private  effects  of  a  German  official  in  Chinese  Govern- 
ment service,  shipped  on  board  a  German  vessel  for  delivery  at 
his  home  in  Germany,  were  confiscable  as  enemy  property. 

Cause  for  condemnation  of  cargo. 

The  subject-matter  of  this  claim  was  several  cases  of  private 
effects,  the  property  of  the  claimant,  H.  E.  Wolf,  a  German 
subject  resident  at  Shanghai  and  employed  in  the  Chinese  Mari- 
time Customs.  The  goods  formed  part  of  the  cargo  of  the  German 
steamship  Derfflinger,  which  was  seized  at  Port  Said  in  October, 

(1)  "  Where  any  ship  or  goods  belonging,  to  any  of  Her  Majesty's 
subjects,  after  being  taken  as  prize  by  the  enemy,  is  or  are  retaken  from 
the  enemy  by  any  of  Her  Majesty's  ships  of  war,  the  same  shall  be 
restored  by  decree  of  a  Prize  Court  to  the  owner,  on  his  paying  as 
prize  salvage  one  eighth  part  of  the  value  of  the  prize  to  be  decreed 
and  ascertained  by  the  Court.  ..." 
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1914,  together  with  her  cargo,  and  was  subsequently  condemned 
as  a  vessel  designed  for  conversion  into  a  warship.  The  goods 
were  shipped  at  Hong  Kong  before  the  outbreak  of  war  between 
-Great  Britain  and  Germany  and  were  consigned  to  the  claimant 
at  his  home  in  Stuttgart,  via  a  firm  of  forwarding  agents  in 
Bremen. 

It  was  argued  on  behalf  of  the  claimant  that  the  goods  were 
not  liable  to  condemnation  because  his  domicile  was  in  China,  a 
neutral  country,  and  therefore  his  goods  had  a  neutral  character. 

Arthur  Preston  (H.B.M.  Procurator-General),  for  the  Grown. 
A.  Alexander,  for  the  claimant. 

Gator,  P. — This  is  a  claim  made  by  Mr.  H.  E.  Wolf,  a  German 
subject,  for  the  release  of  a  number  of  cases  of  porcelain,  curios, 
and  other  private  effects,  consigned  by  him  from  Hqng  Kong  to 
a  German  firm  of  forwarding  agents  in  Bremen,  who  had  instruc- 
tions to  send  them  to  Mr.  Wolf's  home  in  Stuttgart. 

Mr.  Wolf  is  employed  in  the  Chinese  Maritime  Customs  at 
Shanghai,  but  no  special  claim  is  made  on  account  of  his  employ- 
ment, and  we  are  to  deal  with  him  as  a  private  gentleman  forming 
part  of  the  German  community  in  Shanghai,  and  no  doubt  regis- 
tered at  his  Consulate  as  a  German  subject  resident  in  China.  His 
affidavit  declares  and  emphasises  that  the  goods  in  question  are 
his  private  effects  intended  for  private  use  in  his  own  home  in 
Germany. 

On  these  facts  counsel  for  the  claimant  has  made  a  very  praise- 
worthy effort  to  parry  the  claim  of  the  Crown  for  confiscation, 
and  has  cited  a  mass  of  authority  to  support  his  contentions.  Put 
shortly  his  argument  is  as  follows :  The  principle  of  commercial 
domicile  which  has  been  elaborated  in  our  Prize  Courts  applies 
to  private  residents  as  well  as  to  merchants.  This  domicil  in  the 
case  of  Mr.  Wolf  is  China.  China  is  a  neutral  country  and 
Mr.  Wolf  must  be  treated  as  a  neutral  by  the  Prize  Court,  and 
as  such  is  entitled  to  have  his  property  returned  to  him  even 
though  he  has  consigned  it  to  himself  in  Germany.  Counsel 
contends,  as  I  think  rightly,  that  in  regard  to  his  first  point  the 
mere  absence  of  authority  should  not  weigh  heavily  against  him. 
In  cases  of  prize  the  cargoes  seized  are  usually  those  of  traders, 
and  it  may  be  that  such  a  case  as  the  present  is  new.  More- 
over, in  the  case  of  The  Postilion  [1779'\  (Hay  &  Marriott,  245; 
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1  Eng.  P.C.  20)  the  question  of  enemy  character  is  made  depen- 
dent on  residence.  I  will,  at  any  rate,  assume  that  Mr.  Wolf 
is  entitled  to  be  treated  as  if  he  were  a  trader.  But  I  cannot 
see  how  this  concession  will  benefit  him,  for  I  have  no  doubt 
that  his  domicile,  whether  it  be  called  commercial  or  personal,  is 
not  China,  but  Germany. 

The  much-quoted  case  of  The  Indian  Chief  [1.800]  (3  C.  Rob. 
12;  1  Eng.  P.C.  251),  decided  by  Lord  Stowell,  is  directly  in 
point.  We  are  concerned  only  with  the  second  part  of  the  judg- 
ment— a  part  which  unfortunately  has  not  found  a  place  in  the 
English  Prize  Cases.  The  question  turned  upon  the  position  of 
Europeans  in  Oriental  countries,  and  on  this  subject  Lord  Stowell 
says,  "  In  the  East,  from  the  oldest  times,  an  immiscible  character 
has  been  kept  up;  foreigners  are  not  admitted  into  the  general 
body  and  mass  of  the  society  of  the  nation;  they  continue 
strangers  and  sojourners  as  all  their  fathers  were — '  Doris  amara 
suam  non  intermiscuit  undam ' ;  not  acquiring  any  national 
character  under  the  general  sovereignty  of  the  country,  and  not 
trading  under  any  recognised  authority  of  their  own  original 
country,  they  have  been  held  to  derive  their  present  character 
from  that  of  the  association  or  factory  under  whose  protection 
they  live  and  carry  on  their  trade  "  (3  C.  Rob.,  at  p.  29). 

In  those  days  factories,  as  they  were  called,  still  flourished 
in  the  Orient.  A  factory  was  a  community  of  Europeans  estab- 
lished in  a  foreign  country  for  the  purpose  of  trade,  yet  owing 
no  allegiance  to  the  ruler  of  the  soil  and  not  much  controlled 
by  any  other.  Although  grouped  under  the  protection  of  one 
flag,  its  members  might  consist  of  traders  belonging  to  difierent 
nations.  An  Englishman,  for  instance,  might  attach  himself  to 
a  Dutch  factory,  and  if  he  did  so  his  trade  domicile  would  for  the 
purpose  of  a  British  Prize  Court  be  reckoned  Dutch.  Since 
that  time  the  grouping  has  undergone  a  change.  Communities 
which  in  those  days  were  not  trading  under  any  recognised 
authority  of  their  own  original  country  have  now  sorted  them- 
selves out  into  communities  of  different  nations,  definitely 
controlled  by  their  home  Governments,  which  legislate  ior  them 
in  virtue  of  rights  acquired  by  custom  or  definitely  conceded  by 
native  potentates.  The  trading  bond  has  given  way  to  one 
of  nationality.  But  allowing  for  this  difference,  the  words  of 
Lord  Stowell  are  just  as  applicable  in  these  days  as  they  were 
more  than  a  hundred  years  ago.     The  waters  of  Alpheus  still 
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flow  undefiled,  and  where  European  Powers  enjoy  the  privilege 
of  ex-territorial  jurisdiction  their  subjects  never  lose  their  native 
character.  Each  community  continues  its  distinctive  existence, 
governed  by  its  own  consuls  and  subject  to  the  laws  of  its 
mother  country. 

Such  is  the  case  in  China,  and  such  it  is  here.  It  is  a 
system  with  which  we  in  this  quarter  of  the  world  are  quite 
familiar,  for  the  British  Courts  in  the  Ottoman  Dominions  and 
Egypt  exist  solely  by  virtue  of  His  Majesty's  ex-territorial  juris- 
diction in  those  countries.  Our  position  is  assimilated  as  nearly 
as  may  be  to  a  Crown  colony,  and  in  places  where  the  Crown 
has  enjoyed  ex-territorial  power,  and  subsequently  acquires 
territorial  dominion,  the  transition  to  the  status  of  a  Crown 
colony  can  be  effected  almost  insensibly,  as  I  can  personally 
testify  from  my  observation  of  various  phases  in  that  process 
which  have  taken  place  in  Zanzibar  and  East  Africa.  From 
time  to  time  questions  as  to  the  status  of  British,  subjects  in 
China  and  the  Ottoman  Dominions  have  come  before  our  Courts, 
and  it  has  been  settled  that  no  British  subject  can  change  his 
legal  domicile,  by  residence  in  any  place  where  the  Crown  has 
ex-territorial  authority.  That,  as  we  know  to  our  cost,  owing 
to  the  great  inconvenience  which  it  has  entailed  upon  the  British 
community,  is,.  I  think,  the  effect  of  In  re  Tootal's  Trusts 
[1882]  (52  L.  J.  Ch.  664;  23  Ch.  D.  532),  approved  of  by  the 
Privy  Council  in  Abd-ul-Messih  v.  Farra  [1887]  (57  L.  J. 
P.C.  88;  13  App.  Cas.  431).  These  decisions,  it  is  true,  relate 
only  to  the  subtle  and  artificial  doctrine  of  personal  domicile 
which  has  been  evolved  by  our  civil  Courts  for  the  purpose  of 
determining  questions  relating  principally  to  probate  and 
administration ;  and  a  legal  domicile  for  the  purpose  of  a  Court 
of  probate  is,  I  need  hardly  say,  a  very  diSerent  thing  from  a 
commercial  domicile  for  the  purpose  of  a  Prize  Court.  But 
In  re  Tootal's  Trusts  (52  L.  J.  Ch.  664;  23  Ch.  D.  532), 
emphasises  the  fact  that  there  still  exist  countries  where,  owing 
to  fundamental  differences  in  race  and  religion,  Europeans  do  not 
merge  in  the  general  life  of  the  native  inhabitants,  but  keep 
themselves  apart  in  separate  communities;  and  where  such 
separation  is  sanctioned  by  the  exercise  of  ex-territorial  authority 
I  am  of  opinion  that  it  is  impossible  for  any  individual  to  acquire 
a  trade  domicile  other  than  that  of  the  country  to  which  he  owes 
allegiance. 

p.c.c.  25 
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Mr.  Wolf  is  a  German  subject  and  a  member  of  the  German 
community  in  Shanghai,  and  his  domicile  for  the  purpose  of 
these  proceedings  must  be  taken  to  be  German.  His  goods  form 
part  of  the  cargo  of  an  enemy  ship  which  has  been  confiscated 
to  the  Grown,  and  they  must  be  condemned  in  like  manner. 
There  will  be  an  order  for  sale  in  the  usual  terms. 


[Beported  by  Norman  Bentwich,  Esq.,  Barrister-at-Law. 


[in   H.B.M.    prize   court   for   EGYPT.] 

(Sitting  at  Alexandria.) 
Grain,  J.    March  23,  1915. 

THE  CONCADORO. 

Enemy  Ship — Offer  of  Pass  to  Neutral  Port — Condition — 
Failure  to  Use  Pass — "  Circumstance  beyond  control " — Master's 
Lack  of  Funds — Hague  Conference,  1907,  Convention  VI. 
arts.  1  and  2. 

An  enemy  vessel,  lying  in  a  belligerent  port  and  entitled  to 
days  of  grace,  was  offered  a  pass  to  her  port  of  ultimate  destina- 
tion, which  was  neutral,  on  condition  that  she  first  discharged 
her  cargo  at  another  belligerent  port.  She  refused  the  offer  of 
the  pass  and  remained  in  the  belligerent  port : — Held,  that  she 
was  subject  to  condemnation. 

Held,  further,  that  the  allegation  of  her  master  that  it  was 
impossible  for  him  to  proceed  on  the  voyage  because  he  had 
not  sufficient  funds,  did  not  bring  him  within  article  2  of  the 
Sixth  Hague  Convention,  which  provides  that  "a  merchant  ship 
which  owing  to  circumstances  beyond  its  control  mxiy  have  been 
unable  to  leave  the  enemy  port  "  may  not  be  confiscated,  more 
especially  as  the  master  had  refused  an  advance  from  the 
consignees  of  the  cargo. 

This  was  a  suit  for  the  condemnation  of  an  Austrian  ship 
seized  at  Port  Said  by  the  Egyptian  authorities  on  October  22, 
1914. 
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The  facts  are  fully  stated  in  the  judgment. 

Arthur  Preston  {H.B.M.  Procurator-General),  for  the  Crown. 

F.  Leveaux,  for  the  claimants. 

Grain,  J. — The  s.s.  Concadoro  is  a  vessel  of  1,813  tons, 
registered  at  Trieste  and  flying  the  Austrian  flag.  She  has  no 
wireless  installation.  She  is  owned  by  several  persons,  one  of 
whom  is  the  master  of  the  vessel,  an  Austrian  named  Armando 
Giancovich,  who  owns  five  shares  out  of  the  twenty-four  into 
which  her  ownership  is  divided.  All  the  shareholders  are 
Austrian  except  two — namely,  an  Italian  and  a  Servian.  This 
vessel  left  Cardiff  on  August  1,  1914,  under  charter  to  Messrs. 
Flack  &  Son,  with  a  cargo  of  1,920  tons  of  coal  consigned  to 
Messrs.  Contomichales,  Darke  &  Co.,  for  the  Sudan  Government. 

She  arrived  at  Port  Said  on  August  18,  without  having  called 
at  any  port,  and  in  ignorance  of  the  outbreak  of  war.  The  master, 
in  his  affidavit,  states  that  on  his  arrival  at  Port  Said  he  found 
hitnself  entirely  without  money  to  buy  coal  and  provision,  as, 
owing  to  the  war,  the  managing  owner  was  unable  to  remit  him 
funds  for  the  purpose  of  continuing  his  voyage  to  Port  Sudan, 
and  from  there  to  Basra,  which  was  his  ultimate  destination. 
Fearing  that  if  he  put  to  sea  he  would  be  captured  by  British 
men-of-war,  and  thinking  Port  Said  would  be  considered  a 
neutral  port,  he  decided  to  remain  where  he  was. 

On  August  30  the  master  was  informed  by  the  captain  of  the 
port,  Captain  Trelawny,  that  he  would  not  be  allowed  to  proceed 
through  the  Canal.  This  was  in  consequence  of  a  general  order 
which  had  been  issued  at  that  time  for  the  purpose  of  the  safety 
of  the  Canal.  On  September  15  the  master  visited  Captain 
Trelawny  and  was  told  that  he  could  pass  through  the  Canal 
to  Port  Sudan,  but  the  master  said  he  would  not  do  so  unless 
he  received  a  free  conduct  from  Port  Sudan,  and  further  states 
that  Captain  Trelawny  said  this  could  not  be  done;  but  Captain 
Trelawny  states  that  he  merely  said  that  he.  Captain  Trelawny, 
could  not  give  him  one  as  he  thought  this  would  be  done  by 
the  Sudan  Government. 

On  September  22  Captain  Trelawny  wrote  to  the  master  to  the 
following  effect :  "  I  am  instructed  to  inform  you  as  follows  : — 
The  coal  cargo  of  the  Concadoro  being  required  at  Port  Sudan, 
you  are  requested  to  proceed  to  that  port  and  discharge  it  to 
the  consignees'  order.     If  you  will  agree  to  do  so  the  Egyptian 
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Government  is  authorised  by  the  British  Foreign  Office  to  grant 
you  a  safe  conduct  to  the  said  port  and  from  thence  to  the  port 
of  Basra,  a  neutral  port,  on  the  following  conditions: — (1)  The 
Concadoro  must  leave  Port  Said  on,  or  before,  the  27th  of 
September  and  must  proceed  direct  to  Port  Sudan  arriving  there 
not  later  than  6  days  from  date  of  departure  from  Port  Said. 
(2)  She  must  discharge  without  delay,  the  1,900  tons  of  patent 
fuel  to  the  consignees,  Messrs.  Contomichales,  Darke  and  Coy. 
and  48  hours  after  completion  must  leave  Port  Sudan  for  the 
neutral  port  named  above.  (3)  The  Concadoro  will  be  liable  to 
capture  in  the  event  of  any  infringement  of  the  foregoing 
conditions.  You  are  requested  to  give  me  a  written  answer  to 
this  letter  as  soon  as  possible  and  in  the  event  of  your  acceptance 
of  the  conditions  named  you  will  be  good  enough  to  apply  to 
this  office  for  the  safe  conduct  referred  to,  at  the  same  time 
informing  me  of  the  date  and  time  you  propose  to  enter  the 
Canal. 

"  (sgd.)  C.  E.  D.  Trelawny, 

Captain  of  the  Port." 

On  the  same  date  the  consignees  of  the  cargo  wrote  to  the 
master  that  they  renewed  the  offer  made  on  September  17th, 
that  they  were  prepared  to  advance  money  required  for  payment 
of  Carial  dues  and  disbursements  at  Port  Said,  also  dues  at  Port 
Sudan,  in  order  that  the  coal  on  which  freight  had  been  paid  in 
advance  might  be  delivered  at  Port  Sudan.  And  the  master,  in 
his  evidence,  admits  that  he  was  offered  530Z.  but  considered  it 
insufficient  to  carry  him  on  to  Basra. 

On  September  23  the  master  replied  to  Captain  Trelawny: 
"I  beg  to  thank  you  for  your  letter  of  the  22nd,  but  in  reply 
regret  to  inform  you  that  on  account  of  the  present  political 
situation  I  cannot  see  my  way  to  undertake  the  voyage  to  Port 
Sudan  before  the  end  of  the  hostilities.  I  can  only  deliver  the 
cargo  here  against  original  bill  of  lading  and  signature  of  bond 
with  deposit  for  general  average." 

On  October  22  the  vessel  was  taken  out  to  sea  by  the 
Egyptian  authorities,  and  an  affidavit  of  the  capture  is  put  in, 
sworn  by  Lieutenant  Fallowfield  of  H.M.S.  Baselisk,  dated 
October  22,  1914.  On  October  23  the  vessel,  in  charge  of  a 
crew  from  H.M.S.  Warrior,  left  Port  Said  for  Port  Sudan,  where 
she  arrived  on  October  29  and  discharged  her  cargo.  She  left 
Port  Sudan  on  November  11,  and  the  master  himself,  with  the 
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permission  of  the  British  authorities,  navigated  her  to  Alexandria, 
where  she  arrived  on  November  17. 

The  Procurator  asks  for  an  order  of  confiscation  and  sale 
on  the  ground  that  every  facility  was  given  to  the  vessel  to  leave 
Port  Said;  that  from  the  date  of  her  arrival,  August  18,  until 
October  15,  neither  British  nor  Egyptian  authorities  in  any  way 
interfered  with  her  or  did  anything  to  prevent  her  leaving  the 
port  for  the  Mediterranean ;  that  on  September  22  she  was  offered 
free  conduct  to  Port  Sudan,  and  when  she  had  delivered  her 
cargo  of  coal,  of  which  the  freight  had  already  been  paid,  she 
was  offered  a  free  conduct  to  Basra,  which,  according  to  her 
charterparty,  was  her  ultimate  destination;  that  in  addition  to 
being  offered  a  free  conduct,  the  master  was  offered  an  advance 
of  530Z.  to  pay  port  dues,  &c.  by  the  consignees  of  the  cargo, 
and  that  as  the  master  had  refused  all  these  offers  he  has  only 
himself  to  blame  if  an  order  of  confiscation  is  now  made 
against  him. 

Counsel  on  behalf  of  the  master  and  the  other  owners  urges 
that  the  pass  was  not  a  genuine  pass,  but  only  a  pass  for  the 
purpose  of  getting  possession  of  the  coal;  that  the  discharging 
of  the  coal  was  a  condition  attached  to  the  pass,  and  that  there- 
fore it  was  not  a  proper  pass  under  article  1  of  Hague  Convention 
No.  VI. ;  also  that  the  preliminary  pass  was  to  Port  Sudan,  a 
British  port,  and  it  ought  to  have  been  to  a  neutral  port;  and, 
further,  that  the  master  was  not  told  that  his  vessel  would  be 
seized  if  he  did  not  accept  the  pass.  Counsel  also  urges  that 
this  vessel  comes  under  article  2  of  Hague  Convention  No.  VI. — 
namely,  that  it  is  "  a  merchant  ship  which,  owing  to  circum- 
stances beyond  its  control,  may  have  been  unable  to  leave  the 
enemy  port  within  the  period  contemplated  " — and  contends  that 
as  the  master  had  not  sufficient  funds  in  hand  wherewith  to  buy 
coal  and  provisions,  she  was  a  ship,  owing  to  circumstances 
beyond  her  control,  unable  to  leave  an  enemy  port. 

It  is  also  pleaded  that  the  master  has  invested  the  savings 
of  his  lifetime  in  the  ship,  and  that  as  he  had  no  desire  to  make 
war  on  any,  one  it  is  a  great  hardship  that  he  should  now  be 
deprived  of  his  hard-earned  savings. 

I  should  like  to  say,  at  once,  that  I  do  regret  extremely  that 
this  man  has  lost  all  his  lifelong  savings  through  no  fault  of  his 
own;  nevertheless,  I  cannot  help  thinking  he  is  more  happily 
circumstanced  as  a  British  prisoner  of  war,  where  he  is  well 
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housed,  well  fed,  and  well  looked  after,  than  he  would  have 
been  if  he  had  gone  on  and  arrived  at  Basra  entirely  without 
means  and  had  to  remain  there  until  the  close  of  hostilities. 

With  regard  to  the  other  points  raised  on  behalf  of  the 
owners,  there  has  been  no  suggestion  that  the  actual  form  of 
the  pass  would  not  have  been  adequate  protection  had  the  master 
accepted  it,  and  I  assume  it  would  have  been  in  the  form  which 
was  given  and  offered  to  other  enemy  ships,  and  which  this 
Court  has  already  found  to  be  a  good  and  adequate  protection 
against  capture  at  sea.  And  although  a  condition  was  attached 
to  the  pass  offered — namely,  that  the  master  should  discharge 
his  cargo  at  the  port  to  which  it  was  consigned — that  condition 
appears  to  me  to  be  such'  a  reasonable  one  that  I  cannot  find 
otherwise  than  that  it  was  a  proper  and  adequate  pass  under 
the  Hague  Convention  in  spite  of  the  condition.  Nor  am  I 
impressed  by  the  argument  that  the  preliminary  pass  was  to 
a  British  port  and  not  a  neutral  one,  because  the  master  was 
also  offered  a  pass,  on  the  completion  of  his  discharging  at  the 
British  port,  to  a  neutral  port,  which  was  also  his  port  of 
destination — namely,  Basra. 

The  only  other  point  which  requires  consideration  is :  Was 
the  fact  that  the  master  was  without  funds  sufficient  to  bring  this 
case  under  article  2 — namely,  "circumstances  beyond  control"? 
I  am  of  opinion  that  it  is  not  sufficient.  It  appears  to  me  to 
be  stretching  the  phrase,  "beyond  control,"  to  the  breaking 
point  to  suggest  that  the  owners  of  a  vessel,  who  have  had  the 
whole  of  their  freight  paid  for  before  leaving  the  home  port, 
have  not  sufficient  funds  to  carry  the  cargo  to  the  port  of  destina- 
tion— namely.  Port  Sudan;  and,  moreover,  in  this  case  he  was 
actually  offered  a  loan  of  530Z. 

I  can  come  to  no  other  conclusion  in  this  case  than  that 
this  is  an  enemy  ship  properly  seized  as  prize,  and  although,  as 
I  have  said  before,  I  am  extremely  sorry  for  the  master  who  has 
lost  all  his  savings,  nevertheless  I  am  only  here  to  administer 
the  law  as  I  find  it.  And  the  order  in  this  case  must  be  an 
order  for  confiscation  and  delivery  to  the  Crown. 


[Beported  by  Norman  Bentwich,  Esq.,  Barrister-at-L/nc. 
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[in  H.B.M.  prize  court  for  EGYPT.] 

{Sitting  at  Alexandria.) 
Grain,  J.    May  26,  1915. 

THE  BARENFELS  (No.  2). 

Cargo — Enemy  Consignor — British  Consignee — Conditions  of 
Sale  —  "Documents  against  acceptance"  —  Bill  of  Exchange 
Accepted  after  Outbreak  of  War — Trading  with  the  Enemy — 
Transaction  Void — Public  Policy. 

Before  the  outbreak  of  war  goods  were  shipped  on  a  German 
vessel,  by  a  German  consignor,  to  a  British  firm  in  Ceylon  to  the 
order  of  the  shippers,  "  documents  against  acceptance,"  and  a 
bill  of  exchange  was  drawn  by  the  sellers  on  the  buyers  which 
was  discounted  with  a  bank.  After  the  outbreak  of  hostilities 
the  British  consignees  accepted  the  bill  and  received  the  docu- 
ments from  the  bank : — Held,  that  the  acceptance  of  the  bill 
involved  a  trading  with  the  enemy,  and  was  therefore  an  illegal 
transaction,  and  that  consequently  the  property  in  the  goods 
remained  in  the  enemy  consignors. 

Suit  for  the  condemnation  of  cargo  as  prize. 

The  subject-matter  of  this  claim  was  several  cases  of 
millinery,  part  of  the  cargo  on  the  German  steamship  Barenfels, 
which  was  captured  at  Port  Said  in  October,  1914,  and  ordered 
by  the  Prize  Court  to  be  detained  until  the  end  of  the  war 
(see  ante,  p.  122). 

A  claim  for  the  release  of  the  goods  in  question  was  made 
on  behalf  of  the  Chartered  Bank  of  India,  Australia,  and  China, 
on  the  ground  that  the  property  had  passed  from  the  enemy 
shippers  to  British  buyers,  and  that  the  bank,  which  before  the 
war  had  discounted  a  bill  drawn  on  the  buyers  for  the  purchase 
price,  was  entitled  to  receive  the  goods. 

It  was  contended  on  behalf  of  the  Crown  that,  inasmuch  as 
after  the  outbreak  of  war  the  buyers  had  accepted  the  bill  and 
obtained  the  shipping  documents,  the  transaction  involved  a 
trading  with  the  enemy;  that  the  contract  therefore  was  void; 
and  that  the  property  in  the  goods  remained  in  the  enemy 
sellers. 
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The  facts  and  arguments  sufficiently  appear  from  the 
judgment. 

Arthur  Preston  (H.B.M.  Procurator-General),  for  the  Crown. 
G.  A.  W.  Booth,  for  the  claimants. 

Grain,  J. — In  this  matter,  counsel  on  behalf  of  the  Chartered 
Bank  of  India,  Australia,  and  China  claims  the  release  of  certain 
goods  on  board  the  s.s.  Barenfels,  on  the  ground  that  the 
ownership  has  passed  to  an  admitted  British  firm,  Messrs. 
Diethelm  &  Co.,  carrying  on  business  in  Colombo,  Ceylon. 

The  Procurator  opposes  the  claim  for  release  on  the  ground 
that  the  property  in  the  goods  has  not  passed  to  Messrs.  Diethelm 
&  Co.,  and  consequently  the  ownership  remains  with  the 
consignor,  admittedly  an  enemy  firm  in  enemy  country. 

The  facts  are  as  follows :  The  goods  in  question  were  shipped 
on  board  the  German  steamship  Barenfels  by  Messrs.  E.  G. 
Kistenmacher  &  Co.,  of  Leipzig  (the  sellers),  at  Hamburg,  on 
July  9,  1914,  consigned  to  Messrs.  Geo.  Diethelm  &  Co.,  of 
Colombo,  Ceylon  (the  buyers),  to  the  order  of  the  shippers, 
"  documents  against  acceptance."  A  bill  of  exchange  for 
66?.  16s.  9d.  was  drawn  on  Messrs.  Diethelm  &  Co.  on  July  22, 
1914.  This  draft  was  duly  discounted  with  the  Chartered  Bank 
of  India,  Australia,  and  China  on  the  same  date,  July  22.  On 
August  11,  1914,  the  bill  of  exchange  was  accepted  by  Messrs. 
Diethelm  &  Co.  and  the  documents  handed  over.  The 
s.s.  Barenfels  has  already  been  dealt  with  by  this  Court  and  an 
order  made  for  "  detention  and  restoration  after  the  war." 

The  Procurator  argues  that  the  acceptance  of  this  draft  on 
August  11  after  the  outbreak  of  war  with  Germany  comes  under 
the  law  of  trading  with  the  enemy,  consequently  the  contract 
between  Kistenmacher  &  Co.,  the  German  firm,  and  Diethelm  & 
Co.,  the  British  firm,  has  never  been  completed  and  is  void, 
and  the  property  in  the  goods  has  never  passed  to  the  British 
firm,  but  remains  in  the  German  firm.  He  quotes  in  support 
of  his  arguments  proclamations  concerning  trading  with  the 
enemy  of  August  5  and  September  9,  Griswold  v.  Waddington 
[1819'\  (16  Johnson's  Rep.  438),  Small  v.  Lumpkin  [1877} 
(28  Grattan,  832),  Kershaw  v.  Kelsey  [1868']  (100  Massachusetts, 
561)  {Scott's  Cases  on  International  Law,  pp.  504,  538,  535),  The 
Hoop    [17991    (1    C.    Rob.    196;    1    Eng.    P.C.    104),    and   The 
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Panariellos  (ante,  p.  195)  and  The  Odessa  (ante,  p.  163;  [1915] 
P.  52)  decided  by  Sir  Samuel  Evans  in  the  English  Prize  Court. 

Counsel  for  the  claimants  accepts  the  law  as  it  stands,  but 
maintains  that  there  is  no  evidence  before  the  Court  of  any 
commercial  intercourse  with  the  enemy,  or  passing  of  money 
to  the  enemy,  which  would  bring  this  case  within  the  law  of 
trading  with  the  enemy;  that  the  acceptance  of  the  draft  was 
no  benefit  to  the  enemy  firm,  it  was  only  a  benefit  to  the 
British  bank,  the  Chartered  Bank  of  India,  and,  as  that 
bank  had  already  paid  the  German  firm  before  the  outbreak 
of  war,  the  acceptance  was  merely  a  repayment  by  a 
British  firm  to  a  British  bank  on  account  of  money  already 
paid  away  before  the  war  by  the  bank;  and  he  further  cites  the 
cases  already  quoted  by  the  Procurator  as  shewing  that  the 
real  test,  in  all  these  decisions  as  to  what  is  trading  with  the 
enemy,  is.  Does  the  transaction  confer  any  benefit  on  the 
enemy?  And  he  maintains  that  in  the  present  case  the  enemy 
obtains  no  benefit  whatever  by  the  acceptance  of  the  drafts. 

I  am  satisfied  beyond  a  doubt  that  the  transactions  in  this 
case  bring  it  within  the  law  of  trading  with  the  enemy.  The 
acceptance  of  the  draft  by  Messrs.  Diethelm  &  Co.  was  an 
essential  part  of  the  commercial  undertaking  between  the  German 
firm,  Kistenmacher  &  Co.,  and  the  British  firm,  Diethelm  &  Co. 
The  German  firm  agrees  to  ship  and  sell  the  goods  and  the 
British  firm  to  buy  and  pay.  The  real  contract  is  between  those 
two  firms,  and  therefore  the  acceptance  is  part  of  a  commercial 
undertaking  with  the  enemy,  although  the  actual  benefit  to  the 
enemy  may  be  remote.  The  Chartered  Bank  of  India  are  merely 
intermediaries  who,  to  assist  the  German  firm,  advance  money 
on  the  security  of  documents  placed  in  their  hands,  and  con- 
sequently are  merely  pledgees  whose  claims,  in  accordance  with 
the  decision  in  The  Odessa  (ante,  p.  163;  [1915]  P.  52),  cannot 
be  taken  into  consideration.  As  the  contract  in  this  case  was 
one  of  "documents  against  acceptance,"  the  property  in  the 
goods  does  not  pass  until  the  acceptance  has  taken  place;  and 
as  I  am  of  opinion  that  the  acceptance  which  took  place  after  the 
outbreak  of  war  is  an  act  of  trading  with  the  enemy  and  is 
consequently  illegal  and  void,  I  hold  that  for  the  purposes  of 
this  case  no  acceptance  has  taken  place,  and  the  property  in  the 
goods  still  remains  in  the  German  firm  and  has  not  passed  to 
the  British  firm,  Diethelm  &  Co. 
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It  has  been  suggested  by  the  counsel  for  the  claimants  that,  even 
if  the  acceptance  is  held  to  be  a  trading  with  the  enemy,  it  would 
not  prevent  the  passing  of  the  property.  I  think  that  he  himself 
thought  he  had  not  very  solid  ground  to  stand  on  with  regard 
to  that  point;  but  as  the  point  was  mentioned,  I  may  as  well  say 
that  if  I  am  right  in  deciding  that  this  acceptance  amounts  to  a 
trading  with  the  enemy  I  have  no  hesitation  in  deciding  that 
the  xontract  completed  by  the  illegal  acceptance  would  be  void 
as  being  against  public  policy  and  injurious  to  the  State,  and 
the  contract  being  void  the  property  in  the  goods  would  not 
pass. 

I  therefore  hold  that  the  goods  in  question  are  enemy  goods — 
namely,  the  property  of  Messrs.  E.  G.  Kistenmacher  &  Co.  of 
Leipzig,  and  strike  out  the  claim  of  Messrs.  Diethelm  &  Co.  and 
refuse  the  release  to  the  Chartered  Bank. 


IBeported  iy  Norman  Bentwich,  Esq.,  Barrister -at-Law. 


[in    H.B.M.    prize    court    for    EGYPT.] 

(Sitting  at  Alexandria.) 
Gbain,  J.     May  26,  1915. 

THE   DERFFLINGER  (No.  2). 

Cargo  on  Enemy  Vessel — Enemy  Consignor — Neutral  Con- 
signee— Acceptance  of  Bill  of  Exchange  before  Outbreak  of  War 
— Special  Conditions  of  Sale — "  No  arrival,  no  sale  " — Effect. 

Where  goods,  seized  as  prize,  were  consigned  on  an  enemy 
vessel,  before  the  outbreak  of  war,  by  an  enemy  seller  to  a  neutral 
purchaser  who  accepted  the  bill  of  exchange,  and  the  terms  of 
the  contract  contained  the  words  "  no  arrival,  no  sale," — Held, 
that  this  was  ai  condition  inserted  for  the  benefit  of  the  seller, 
and  did  not  prevent  the  property  passing  to  the  buyer  on  ship- 
ment and  acceptance  of  the  bill,  and  the  goods,  therefore, 
being  neutral  property  at  the  time  of  seizure,  must  be  released. 

Cause  for  condemnation  of  cargo  as  prize. 
The  subject-matter  of  the  claim  was  fifty  cases  of  bristles, 
part  of  the  cargo  of  the  German  steamship  Derfflinger,  shipped  at 
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Tsingtau,  China,  before  the  outbreak  of  war,  by  a  firm  of  German 
merchants,  and  consigned  to  F.  H.  Van  Stade,  an  American 
subject  carrying  on  business  in  New  York.  The  Derfflinger  and 
her  cargo  were  seized  as  prize  at  Port  Said  in  October,  1914, 
and  the  ship  was  condemned  as  being  an  enemy  merchant  vessel 
convertible  into  a  ship  of  war.  The  release  of  the  goods  in 
question  was  claimed  by  Van  Stade  on  the  ground  that  before 
capture  the  property  in  them  had  passed  to  him  under  the 
contract  of  sale.  The  facts  and  arguments  sufficiently  appear 
from  the  judgment. 

Arthur  Preston  {H.B.M.  Procurator-General),  for  the  Crown. 
G.  A.  W.  Booth,  for  the  claimant. 

Grain,  J. — Counsel  on  behalf  of  the  claimant  asks  for  the 
release  of  fifty  cases  of  bristles  which  were  on  the  German 
steamship  Derfflinger  when  she  was  seized  as  a  prize  of  war. 
The  Derfflinger  has  already  been  dealt  with  by  this  Court,  and 
an  order  made  against  her  of  confiscation  and  delivery  to  the 
Crown. 

The  Procurator  appears,  and  on  behalf  of  the  Crown  opposes 
the  release,  and  asks  for  confiscation  of  the  goods  as  enemy 
cargo. 

The  facts  are  as  follows :  On  or  about  June  2,  1914,  F.  H. 
Van  Stade,  an  American  citizen  of  New  York,  bought  from  a 
German  firm,  Eduard  Meyer  &  Co.,  of  Tsingtau,  China,  fifty 
cases  of  Tsingtau  bristles,  which,  on  June  23,  were  shipped  on 
board  the  Derfflinger  at  Tsingtau,  consigned  to  Van  Stade  at 
New  York.  A  bill  of  exchange  for  928/.  2s.  6d.  was  drawn 
on  Van  Stade's  account  against  the  London  Joint-Stock  Bank, 
London.  It  was  accepted  on  July  22,.  bills  of  lading  were 
handed  over,  and  the  bill  of  exchange  was  paid  on  October  31, 
1914.  The  contract  of  purchase,  dated  June  2,  1914,  between 
the  sellers  and  Van  Stade,  the  buyer,  contains  the  following 
provisions :  "  Terms — This  contract  is  contingent  upon  strikes, 
floods,  fire,  pestilence,  riots,  war,  rebellion  and  other  causes, 
beyond  control.  No  arrival,  no  sale.  Insurance  to  be  effected 
by  buyers." 

The  sole  point  to  be  decided  in  this  case  is  how  the  passing 
of  the  property  is  affected  by  the  words  "  no  arrival,  no  sale  " 
in  the  terms  of  the  contract. 


400  THE    DERFFLINGER    (NO.    2). 

The  Procurator,  on  behalf  of  the  Crown,  argues  that  these 
words  constitute  a  special  condition  in  the  contract,  and  that 
until  the  condition  has  been  fulfilled  the  property  in  the  goods 
does  not  pass;  that  as  these  goods  have  not  arrived  at  New 
York  the  sale  is  cancelled,  and  the  property  in  the  goods  remains 
in  the  sellers,  the  enemy  firm  at  Tsingtau. 

Counsel  on  behalf  of  Van  Stade  urges  that  the  phrase 
"  no  arrival,  no  sale "  is  merely  for  the  protection  of  the 
seller  against  an  action  for  non-delivery  if  the  goods  by  any 
mischance  do  not  arrive.  In  support  of  this  view  counsel  put 
in  an  affidavit  by  the  claimant,  in  which  he  states  that  the 
contract  was  made  in  the  City  of  New  York,  and  the  words 
"  no  arrival,  no  sale "  have  the  well-accepted  meaning  among 
merchants  engaged  in  the  Chinese  trade  in  this  city  that  if 
"  goods  are  shipped  under  the  contract,  the  contract  is  to  be 
regarded  as  fulfilled,  and  the  title  is  in  the  purchasers  whether 
the  goods  arrive  at  their  destination  or  not;  so  that  if  goods  are 
lost  after  shipment,  the  shipper  is  not  bound  to  make  a  new 
shipment,"  and  he  attaches  to  his  affidavit  statements  to  the 
same  effect  from  six  other  business  firms  in  New  York.  It 
is  also  urged  that  if  arrival  is  necessary  to  establish  the  owner- 
ship of  the  claimant,  an  arrival  has  taken  place,  as  the  goods 
have  arrived  at  the  port  of  Alexandria,  and  he,  the  buyer,  is 
here  ready  to  accept  and  receive  them;  and  it  is  further  urged 
that  in  coming  to  a  conclusion  in  this  matter  the  Court  must 
look  to  the  intention  of  the  parties.  In  support  of  the  view 
that  the  non-arrival  does  not  aHect,  between  the  parties  them- 
selves, the  passing  of  the  property,  it  is  pointed  out  that  in 
this  matter  there  has  been  no  suggestion  that  Van  Stade  has  to 
be  paid  back  his  money,  nor  have  Meyer  &  Co.  ever  suggested 
that  they  should  repay. 

A  phrase  from  the  judgment  of  the  Lords  Commissioners 
of  Appeal  in  the  case  of  The  Sally  [1795]  (3  C.  Rob.  300n. 
at  p.  31 ;  1  Eng.  P.C.  28)  is  cited — namely,  "  Supposing  that 
it  was  to  become  the  property  of  the  enemy  on  delivery,  capture 
is  considered  as  delivery  " ;  and  also  the  following  passage  from 
the  judgment  in  The  Copenhagen  [1799]  (1  C.  Rob.  288; 
1  Eng.  P.C.  138) :  "  As  the  captor  by  his  act  of  seizure  has 
prevented  its  completion,  his  seizure  shall  operate  to  the  same 
effect  as  an  actual  delivery  of  the  goods  to  the  consignee  " ;  but 
as  these  statements  were  made  when  an  entirely  different  point 
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of  law  and  fact  was  being  considered,  I  do  not  think  that  they 
assist  us  in  this  case. 

It  appears  to  me  that  in  coming  to  a  conclusion  in  this  case 
one  is  thrown  back  on  the  intentions  of  the  parties  to  the 
contract.  If  it  were  not  for  the  words  "  no  arrival,  no  sale," 
there  would  be  no  doubt  that  the  property  in  the  goods  passed 
from  Meyer  &  Co.  (the  sellers)  to  Van  Stade  (the  buyer)  on 
July  22,  when  the  draft  was  accepted  and  the  bills  of  lading 
handed  over.  Have  these  words,  "  no  arrival,  no  sale,"  affected 
this  passing  of  the  property?  Was  there  any  intention  between 
the  parties  that  the  property  should  not  pass  until  arrival? 
It  has  been  suggested  that  it  is  necessary  to  consider  at  whose 
risk  the  goods  were,  pending  their  arrival.  But,  as  Sir 
Samuel  Evans  says  in  his  judgment  in  The  Miramichi  (ante, 
p.  137,  at  p.  145;  [1915]  P.  71,  at  p.  77):  "It  may  be  that  the 
element  of  risk  may  legitimately  enter  into  the  consideration  of 
the  question  whether  the  property  has  passed  or  has  become 
transferred.  But  the  incidence  of  risk  or  loss  is  not  by  any 
means  the  determining  factor  of  property  or  ownership — cp. 
section  20  of  the  Sale  of  Goods  Act,  1893.  The  main  deter- 
mining factor  is  whether,  according  to  the  intention  of  seller 
and  buyer,  the  property  had  passed." 

There  are  some  American  cases  in  which  the  words  "  No 
arrival,  no  sale,"  appear  in  the  contract — namely,  Harrison  v. 
FoRTLAGE  [i896]  (161  U.S.  57)  and  others — but  they  all  appear 
to  be  connected  with  actions  for  non-delivery;  and  as  I  have 
not  had  access  to  the  reports,  but  merely  find  them  cited  in 
text-books,  I  cannot  get  much  assistance,  except  that  from  the 
meagre  details  given  they  do  appear  to  support  the  theory  of 
the  American  firms  which  I  have  before  referred  to — namely, 
that  these  words  are  used  to  relieve  the  seller  on  the  non-arrival 
of  goods  from  making  another  shipment  of  goods  on  the  same 
contract. ' 

In  this  case  there  appears  to  me  to  be  no  intention  whatso- 
ever on  the  part  of  the  sellers  to  retain  the  property  in  the 
goods  which  were  comprised  in  the  bill  of  lading  handed  over 

(1)  In  Hakeison  v.  Fobtlage,  Grey,  J.,  who  delivered  the  judgment 
of  the  Supreme  Court,  said,  dealing  with  the  words  "no  delivery,  no 
sale,"  "the  whole  effect  of  the  clause  is  that  if  the  goods  never  arrive 
at  their  destination  the  buyers  acquire  no  property  in  them,  and  do 
not  become  liable  to  the  sellers  for  the  price"  (161  U.S.  at  p.  64). — 
Bditoe. 

p. CO.  26 
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on  the  bill  of  exchange  being  accepted.  And  in  using  the  words 
"  no  arrival,  no  sale  "  they  merely  intended  to  protect  themselves 
from  further  responsibility  in  case  of  non-arrival — that  is,  they 
would  not  be  called  upon  to  ship  another  consignment. 

I  am  of  opinion  that  in  using  this  phrase  the  sellers  had  no 
intention  of  reserving  any  property  in  the  goods;  nor,  accord- 
ing to  the  facts  placed  before  me,  has  the  buyer  in  any  way 
suggested  that  the  property  had  not  passed  to  him,  or  that  there 
was  any  intention  in  his  mind  that  if  the  goods  did  not  arrive 
he  had  either  a  right  to  another  shipment  or  repayment  of  the 
money  paid. 

Under  these  circumstances  I  find  that  it  was  the  intention  of 
the  parties  that  the  property  in  these  goods  should  pass  from 
the  sellers  to  the  buyer  on  July  22,  when  the  bill  of  exchange 
was  accepted  and  the  documents  handed  over;  that  in  fact  it 
did  then  pass;  and  that  therefore  these  goods  are  the  property 
of  Frederick  Van  Stade,  an  American  citizen  of  New  York,  and 
that  he  is  entitled  to  their  release. 


[Beported  bi/  Norman  Bentwieh,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize,] 
Sir  Samuel  Evans  (The  President).     May  10,  1915. 

THE  ORCOMA. 

Practice — Power  of  Court  to  Review  Decree — Rehearing. 

The  Prize  Court  has  power  to  review  its  decrees  and  to  order 
a  rehearing,  but  the  power  must  be  exercised  with  great 
caution. 

Motion  for  an  order  to  set  aside  a  decree  of  condemnation, 
and  for  a  rehearing,  or  in  the  alternative  for  leave  to  enter  an 
appeal  from  decree  of  condemnation. 

In  June,  1914,  Colsman,  Boelime  &  Co.,  a  firm  carrying  on 
business  at  Oruro,  in  Bolivia,  shipped  for  the  applicants, 
Urquidi  &  Bohrt,  mine  owners  in  Bolivia,  721  tons  of  tin  ore 
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•on  the  British  steamship  Orcoma,  consigned  to  Edgar  Colsman, 
Hamburg.  On  the  arrival  of  the  Orcoma  at  Liverpool  the  cargo 
was  detained  as  enemy  property,  and  on  November  30  intimation 
to  this  effect  was  given  by  the  Customs  authorities  to  H.  A. 
Watson  &  Co.,  Colsman,  Boehme  &  Co.'s  Liverpool  brokers, 
who  informed  the  Customs  authorities  that  the  cargo  was  owned 
by  Urquidi  &  Bohrt,  and  that  the  consignees  in  Hambiirg  were 
merely  agents  for  sale. 

Watson  &  Co.  were  then  referred  by  the  authorities  to 
Batesons,  Warr  &  Wimshurst,  solicitors  to  the  Procurator- 
General  in  Liverpool.  Some  correspondence  and  several  inter- 
views took  place,  and  Messrs.  Bateson  said  that  they  would 
endeavour  to  obtain  the'  release  of  the  cargo  if  Watson  &  Co. 
could  produce  satisfactory  evidence  that  it  was  not  enemy 
property.  Accordingly  Watson  &  Co.  communicated  with 
Urquidi  &  Bohrt,  but  while  the  necessary  evidence  was  being 
obtained  in  Bolivia  the  condemnation  suit  was  brought  on  in 
London  by  the  Procurator-General  without  the  knowledge  of 
Messrs.  Bateson  or  of  Watson  &  Co.,  who  had  not  caused 
an  appearance  to  be  entered  on  the  applicants'  behalf,  as  they 
were  unaware  that  on  December  7,  1914,  a  writ  had  been  issued 
against  the  goods. 

On  April  27,  1915,  the  suit  was  heard,  and  on  the  docu- 
mentary evidence  filed  by  the  Procurator-General  the  goods  were 
condemned.  On  May  3  Watson  &  Co.  learned  that  the  goods 
had  been  condemned,  and  the  present  motion  was  then  set  down. 

/.  G.  Joseph,  in  support  of  the  motion. — No  bad  faith  or 
negligence  is  imputed  to  any  one.  An  honest  mistake  has  been 
made,  but  the  effect  is  that  goods  to  which  the  applicants  claim 
to  have  a  good  title  have  been  condemned  while  the  evidence 
which  the  Procurator-General's  agents  had  required  was  being 
obtained,  and  in  the  circumstances  there  should  be  a  rehearing, 
with  liberty  to  the  applicants  to  enter  an  appearance  and  file 
their  claim. 

H.  Stranger,  for  the  Procirator-General. — The  Procurator- 
General  would  not  like  any  injustice  to  be  done,  but  there  was 
a  strong  case  for  condemnation  on  the  documents,  and  it  is 
contrary  to  the  practice  to  rescind  a  decree  in  prize  on  any 
ground— The  Elizabeth  [1811]  (2  Acton,  57;  2  Eng.  P.C.  115). 
See,  however,   The   Harmony   [?807]    (2  Acton,   60n. ;   2  Eng. 
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P.C.  115n.),  where  apparently  a  decree  was  rescinded,  but  the. 
grounds  were  not  stated. 

[Sir  Samuel  Evans  (The  President)  referred  to  The  Vrouw 
Hermina  [1799]  (1  C.  Rob.  163;  1  Eng.  P.C.  91),  where 
Sir  W.  Scott  said  that  he  would  not  "  go  so  far  as  to  lay  it 
down  universally  that  it  is  not  in  the  power  of  the  Court  to 
reconsider  its  decrees,"  but  the  liberty,  if  it  existed,  was 
"  a  liberty  which  the  Court  would  exercise  with  very  great 
caution.  .  .  ."] 

If  the  Court  has  power,  and  thinks  that  this  is  a  proper 
case  to  exercise  it,  the  Procurator-General  desires  the  Court 
itself  to  hear  the  evidence,  and  not  to  send  the  case  to  the 
Prize  Claims  Committee. 

Sir  SamIjel  Evans  (The  President). — What  I  am  going  to 
do  in  this  case  must  not  be  taken  as  laying  down  any  practice, 
and  it  must  not  be  regarded  as  an  encouragement  to  people 
who  have  been  wanting  in  watchfulness  and  activity  after  cargoes 
or  ships  have  been  seized. 

I  should  be  very  sorry  if  in  a  case  like  this  I  had  no  power 
to  rehear  it.  I  think  that  I  have  power,  but  it  must  be  cautiously 
used,  and  will  be  very  cautiously  used  by  me.  I  think  in  this 
particular  case  that  it  would  not  be  satisfactory  to  let  the  matter 
remain  where  it  is.  A  well-known  firm  in  Liverpool  were  in 
communication  with  Messrs.  Bateson  with  reference  to  this 
cargo,  which  they  say  they  could  shew  belonged  to  a  firm 
carrying  on  business  in  the  Republic  of  Bolivia.  Corre- 
spondence' went  on  for  some  time  between  those  gentlemen 
(Messrs.  Watson)  and  Messrs.  Bateson,  and  the  case  came  on 
in  the  ordinary  course  of  things  on  April  27.  Unfortunately 
the  people  who  were  acting  for  the  alleged  owners  in  Bolivia 
did  not  cause  any  appearance  to  be  entered.  If  they  had  done 
so,  I  think  that  this  difficulty  in  all  probability  would  have 
been  avoided.  But  even  Messrs.  Bateson  were  not  aware  that 
the  case  was  in  the  list  to  be  heard  on  April  27.  If  they  had 
been  aware  of  it,  I  have  no  doubt  that  they  would  have  given 
that  information  to  Messrs.  Watson  &  Co. 

No  one  is  to  blame  for  anything  that  has  been  done. 
Certainly  Messrs.  Bateson  are  not  to  blame;  certainly  the 
Procurator-General  is  not  to  blame.  He  cannot  be  expected  to 
communicate  with  everybody  with  whom  negotiations  for  the 
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production  of  papers  and  so  forth,  which  might  throw  light  on 
the  ownership  of  property  seized,  have  been  carried  on;  each 
party  must  do  that  on  their  own  behalf.  But  in  this  case  I  think, 
through  the  fault  of  nobody  at  all,  that  a  complete  mistake 
occurred  on  the  part  of  people  who  are  acting,  not  for  them- 
selves, but  as  agents  for  other  persons  abroad. 

If  the  Bolivian  firm  are  entitled  to  the  goods,  and  consider 
that  they  stand  condemned  without  being  heard,  under  the 
circumstances  I  will  have  this  case  entered  in  the  list  again  so 
that  the  claim  of  the  parties  may  be  heard,  and  will  give  the 
applicants  leave  to  enter  appearance.  The  claim  will  come  on 
in  the  ordinary  way. 


Solicitors — Treasury    Solicitor ;    Davidson    &    Morriss,    agents    for 
Bogers  &  Birkett,  Liverpool. 

[Beported  61/  E.  0.  Trehern,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President). 

July  12,  15,  16,-20,  21,  22,  23,  26,  29,  30.     Aug.  2,  3. 
Sept.  16,  1915. 

THE  KIM.  THE  ALFRED  NOBEL. 
THE  BJORNSTJERNE  BJORNSON.  THE  FRIDLAND. 

Neutral  Ships  —  Contraband  Cargoes  —  Conditional  and 
Absolute  Contraband  —  Neutral  Port  of  Destination  —  Enemy 
Government  or  Forces  as  Ultimate  Destination — Doctrine  of 
Continuous  Voyage  or  Transportation  —  Evidence  —  Presump- 
tions and  Proof — Consignments  "  to  order  " — Misdescription  of 
Cargo — Rubber  Manifested  as  "  Gum  " — Orders  in  Council  of 
August  20  and  October  29,  1914— Fa/idify  and  Effect— Declara- 
tion of  London,  1909,  art.  35. 

The  doctrine  of  continuous  voyage  or  transportation,,  whether 
by  sea  or  over  land,  became  part  of  the  law  of  nations,  both  as 
regards  the  carriage  of  absolute  and  of  conditional  contraband, 
before  the  outbreak  of  the  present  war.  Accordingly,  the  Prize 
Court  has  the  duty  of  determining  the  real  as  distinguished  from 
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the  ostensible  destination  of  goods,  absolutely  or  conditionally 
contraband,  consigned  to  a  neutral  port  in  neutral  vessels. 

Prize  Courts  are  not  governed  or  limited  by  the  strict  rules 
of  evidence  which  bind  municipal  Courts,  and  will  recognise 
well-known  facts  which  have  come  to  light  in  other  cases,  or 
as  matters  of  public  reputation. 

Captors  must  prove  facts,  from  which  a  reasonable  inference 
of  hostile  destination  can  be  drawn.  But,  as  regards  the 
ultimate  hostile  destination  of  conditional  contraband,  captors 
need  only  shew  a  highly  probable  military  or  Government 
destination,  and  need  not  prove  the  particular  enemy  port  or 
place  of  ultimate  destination. 

It  is  not  incumbent  upon  captors  to  prove  an  intention  on 
the  part  of  the  shippers  at  the  commencement  of  the  voyage, 
ostensibly  to  a  neutral  port,  of  despatching  contraband  goods 
to  the  enemy.  If  it  is  reasonably  certain  that  the  shippers 
knew  the  real  ultimate  hostile  destination,  whenever  the  project 
may  have  been  conceived,  a  belligerent  has  a  right  to  seize  and 
confiscate  the  goods. 

If,  after  the  outbreak  of  war,  neutral  shippers  consign  goods 
of  a  contraband  nature  "  to  order  "  without  naming  a  consignee, 
it  is  a  circumstance  of  suspicion  which  a  Prize  Court  may  take 
into  account  in  considering  whether  the_  goods  were  really 
intended  for  a  neutral  destination  or  whether  they  had  an 
ultimate  hostile  destination. 

Contraband  articles  contaminate  the  whole  cargo  belonging 
to  the  same  owners,  and  the  non-contraband  portion  must  share 
the  fate  of  the  contraband. 

Any  concealment  or  misdescription  calculated  and  intended 
by  neutrals  to  deceive  belligerents  in  their  right  of  search  for 
contraband  will  weigh  heavily  against  those  responsible  for 
such  practices  when  the  Prize  Court  has  to  consider  presump- 
tions or  inferences  as  to  the  real  destination  of  goods  of  a 
contraband  nature. 

Rubber,  manifested  as  "  gum,"  released  on  the  facts,  the 
claimants  not  being  responsible  for  the  misdescription. 

Validity  and  effect  of  Orders  in  Council  of  August  20  and 
October  29,  1914,  discussed. 

Four  suits,  tried  together,  for  the  condemnation  of  cargoes 
as  prize. 
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In  October  and  November,  1914,  four  Scandinavian  steam- 
ships, under  time  charters  to  an  American  corporation,  the 
Gans  Steamship  Line,  left  New  York  for  Copenhagen  with  large 
cargoes  of  lard,  hog  and  meat  products,  wheat,  oil,  and  other 
foodstuffs;  two  of  the  vessels  had  consignments  of  rubber,  and 
one  had  a  consignment  of  hides.  The  vessels  were  the  Kim, 
the  Alfred  Nobel,  the  Bjornsijerne  Bjornson,  and  the  Fridland, 
all  owned  by  Norwegians  except  the  Fridland,  which  was 
Swedish  owned.  They  were  captured  on  the  voyage  by  British 
warships,  and  their  cargoes  were  seized  on  the  ground  that 
they  were  conditional  contraband  destined  for  the  Government 
or  armed  forces  of  Germany;  and  one  cargo  of  rubber  was 
seized  as  being  absolute  contraband  destined  for  enemy  territory. 

[The  Grown  also  claimed  condemnation  of  the  ships  on  the 
ground  that  their  cargoes  were  as  to  more  than  50  per  cent, 
contraband,  and,  as  regards  the  Kim  and  the  Fridland,  on  the 
further  ground  that  they  carried  false  paperg,  their  consignments 
of  rubber  being  manifested  as  "  gum " ;  but  the  arguments  as 
to  the  confiscability  of  the  ships  were  adjourned  until  after  the 
decision  in  the  cargo  claims.] 

Four  large  American  firms,  Armour  &  Co.,  Morris  &  Co. 
(with  Stem  &  Co.  a  subsidiary  company),  Hammond  &  Co. 
(with  Swift  &  Co.),  and  Sulzberger  &  Sons  Co.,  were  con- 
signors of  lard  and  meat  products  on  the  four  vessels  to  the 
extent  of  22,545,205  lb.,  and  another  firm,  Cudahy  &  Co.,  on  two 
of  the  vessels  to  the  extent  of  729,379  lb. 

A  large  number  of  consignors  and  alleged  purchasers 
entered  claims,  the  following  analysis  of  which  is  taken  from 
the  judgment: 

1. 

"  MORRIS  AND  CO.  (With  Stern  and  Co.) 

lb.  lb. 

Direct  claims  by  these  companies  to  goods 

laden  in  the  four  ships  amounting  to    .  5,176,327 

Other  sub-claims  by  claimants  who  allege 
that  they  had  bought  and  had  become 
owners  of  goods  consigned  by  the  above 
companies : 

(1)  Pat  and  Co. 
Goods    in    the    Alfred    Nohel     and    the 
BjornstjeTne  Bjornson      ....        411,660 

411,660 


Carried  forward  5,587,987 
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Brought   forward   , 

(2)  Chbistbnsen  and  Thoegbbsbn. 
Goods     in     the     Alfred     Nohel     and     the 

Bjornstjerne  Bjornson      .... 

(3)  Beodb  Lbvt. 

Goods  in  the  Alfred  Nohel,  the  Bjornstjerne 
Bjornson,  and  the  Kim  .... 

(4)  J.  O.  Hansen. 

Goods  in  the  Bjornstjerne  Bjornson,  Frid- 
land,  and  Kim  ...... 

(5)  Sbgelcee. 

Goods   in  the  Bjornstjerne   Bjornson   and 
the  Kim    ...  ... 

(6)  Pedbesen. 

Goods  in  the  Bjornstjerne  Bjornson  . 

(7)  Heneiqubs  and  Zoydnbe. 
Goods  in  the  Bjornstjerne  Bjornson  . 

(8)  Koesob  Maegaein  Fabeie. 
Goods  in  the  Fridland  and  Kim  . 

(9)  Mabgabin  Fabeik  Dania. 
Goods  in  the  Fridland  ... 

(10)  Eeik  Valeub. 
Goods  in  the  Kim       ... 


lb. 

110,428 
132,036 
196,873 

275,297 

45,219 

81,096 

26,639 

9,004 

106,155 


lb. 
5,587,987 


1,394,407 
6.570,734 


II. 

"  ARMOUR  AND  CO. 

Direct  claims  by  this  company  to  goods 
laden   in   the   four   ships   amounting   to 

Other  sub-claims  by  claimants  who  allege 
that  they  bought  and  became  owners  of 
goods  consigned  by  Armour  and  Co.  as 
f oUows : 

(1)  Peovision  Impoet  Co. 
Goods     in     the     Alfred     Nohel     and     the 
Fridland 


(2)  Chbistbnsen  and  Thoegbbsbn. 
Goods  in  the  Fridland  .... 

(3)  Bbodb  Levy. 

Goods  in  the  Kim      .... 

(4)  J.  O.  Hansen. 
Goods  in  the  Kim 

(5)  Fbigast. 

Goods  in  the  Bjornstjerne  Bjornson  . 


lb. 


1,176,050 


244,000 


231,391 


203,752 


15,750 


lb. 


7,819,003 


1,870,943 


9,689,946 
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III. 

"  SWIFT  AND  CO.  and  HAMMOND  AND  CO. 

lb.  lb. 

Direct  claims  by  these  companies  to  goods 

laden  in  the  four  ships    ....  2,512,912 

Other  sub-claims  by  claimants  who  allege 
that  they  had  bought  and  had  become 
owners  of  goods  consigned  by  the  above 
companies : 

(1)  BUCH  AND  Co. 

'Goods   in  the  Bjornstjerne  Bjornson,    the 

Fridland,  and  the  Kim  ....        752,908 

(2)  Btjnchs  Fed. 

Goods  in  the  Fridland .  .  3,371 

, 756,279 

3,269,191 


IV. 
SULZBERGER  AND  SONS  CO. 


lb.  lb. 


Direct   claims   by    this   company   to   goods 

laden  in  the  four  ships    ....  1,700,281 

Other  sub-claims  by  claimants  who  allege 

that  they  had  bought  and  had  become  the 

owners  of  goods  consigned  by  the  above 

company  : 

(1)  Pay  and  Co. 

Ooods  in  the  four  ships  845,783 

(2)  V.  Elwabth. 

Goods  in  the  Alfred  Nohel  ....  88,618 

934,401 

2,634,682 


V. 
"  CUD  AH  Y  AND  CO. 


lb.  lb. 


Direct  claims  by  this  company  to  goods 
laden    in    the    Alfred    Nohel    and    the 

Fridland 176,559 

Other  sub-claims  by  claimants  who  allege 
that  they  had  bought  and  had  become  the 
owners  of  goods  consigned  by  the  above 
company  : 

(1)  Christ^nsen  and  Thoegessen. 
Goods     in     the     Alfred     Nobel     and     the 

Fridland 594,682 

(2)  V.  Elwarth. 
Goods  in  the  Alfred  Nobel  ....  61,000 

655,682 

832,241 
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"  These  five  claimants  were  the  shippers  and  consignors  of  the  goods ; 
they  allege  that  the  goods  had  remained  their  property,  and  base  their 
claims  upon  ownership  at  the  time  of  seizure. 

"  The  other  claimants  are  persons  or  firms — chiefly  in  Denmark — ^who 
claim  that  they  had  become  the  purchasers  of  goods  laden  on  the  various 
vessels.     They  are  as  follow : 

"  A. — Pay  and  Co.  claim  goods  laden  in  the  four  vessels  amounting 
to  1,710,8681b.  They  claim  as  having  bought  from  (1)  Morris  and  Co., 
(2)  Sulzberger  and  Sons  Co.,  and  (3)  the  South  Cotton  Oil  Co.  The 
goods  these  claimants  say  they  bought  were  lard,  cotton  oil,  beef  casings, 
and  oleo  stock. 

"  B.^ — The  Peovision  Import  Company  claim  goods  in  the  Alfred 
Nobel  and  the  Fridland  amounting  to  1,176,050  lb.  They  claim  as  haying 
bought  from  Armour  and  Co.     The  goods  consist  of  lard  and  oleo  stock. 

"  C. — Chbistensen  and  Thoegebsen  claim  goods  in  the  Alfred  Nobel, 
the  Bjornstjerne  Bjornson,  and  the  Fridland  amounting  to  949,1101b. 
They  claim  as  having  bought  from  (1)  Morris  and  Co.,  (2)  Cudahy 
and  Co.,  and  (3)  Armour  and  Co.     The  goods  consist  of  lard  and  casings. 

"  D. — Bbodb  Levy  claim  goods  in  the  Alfred  Nobel,  the  Bjornstjerne 
Bjornson,  and  the  Kim  amounting  to  363,4271b.  They  claim  as  having 
bought  from  (1)  Morris  and  Co.,  and  (2)  Armour  and  Co.  The  goods 
consist  of  lard  and  of  fat  backs. 

"  E. — ViLHELM  Elwabth  claims  goods  in  the  Alfred  Nobel  amounting 
to  149,6181b.  He  claims  as  having  bought  from  (1)  the  Consolidated 
Rendering  Company  and  (2)  Cudahy  and  Co.  The  goods  consist  of  lard 
and  of  oleo  stock. 

"  F. — Btjch  and  Co.  claim  goods  in  the  Bjornstjerne  Bjornson,  the 
Fridland,  and  the  Kim  amounting  to  752,9081b.  They  claim  as  having 
bought  from  Hammond  and  Co.  The  goods  consist  of  lard,  fat  backs, 
and  smoked  bacon. 

"  G. — J.  O.  Hansen  claims  goods  in  the  Bjornstjerne  Bjornson,  the 
Fridland  and  the  Kim  amounting  to  400,6251b.  He  claims  as  having 
bought  from  (1)  Morris  and  Co.  and  (2)  Armour  and  Co.  The  goods 
consist  of  lard  and  of  fat  backs. 

"  H. — Sbgelcke  claims  goods  in  the  Bjornstjerne  Bjornson  and  the 
Kim  amounting  to  275,2971b.  He  claims  as  having  bought  from 
Morris  and  Co.     The  goods  consist  of  lards. 

"J. — Pedeesen  claims  (for  the  Faellesforingen  Company)  goods  in 
the  Bjornstjerne  Bjornson  amounting  to  45,2191b.  He  claims  as  having 
bought  from  Morris  and  Co.     The  goods  consist  of  lards. 

"  K. — Heneiques  and  Zotdneb  claim  goods  in  the  Bjornstjerne 
Bjornson  amounting  to  81,0961b.  They  claim  as  having  bought  from 
Morris  and  Co.     The  goods  consist  of  lards. 

"  L. — Feigast  claims  goods  on  the  Bjornstjerne  Bjornson  amounting 
to  15,7501b.  He  claims  as  having  bought  from  Armour  and  Co.  The 
goods  consist  of  lards. 

"  M. — KoRSOB  Mabgabin  Fabeik  claim  goods  in  the  Fridland  and 
the  Kim  amounting  to  26,6391b.  They  claim  as  having  bought  from 
Morris  and  Co.     The  goods  consist  of  oleo  stock. 

"  N. — The  Mabgabin  Fabeik  Dania  claim  goods  shipped  in  the 
Fridland  amounting  to  9,0041b.  They  claim  as  having  bought  from 
Morris  and  Co.     The  goods  consist  of  lard. 

"  O. — Bunch's  Fed  claim  goods  in  the  Fridland  amounting  to  3,371  lb. 
They  claim  as  having  bought  from  Christensen  and  Thoegersen  goods 
shipped  by  Hammond  and  Co.     The  goods  consist  of  beef  tongues. 
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"  P. — Ebik  Valetje  claims  goods  in  the  Kim  amounting  to  106,1551b. 
He  claims  as  having  bought  from  Morris  and  Co.  The  goods  are  oleo 
stock. 

"  Q. — Christian  Loehr  claims  goods  in  the  Alfred  Nobel  amounting 
to  41,9521b.  He  claims  as  having  bought  from  the  Provision  Import 
Company  goods  shipped  by  Rumsay  and  Co.     The  goods  consist  of  lard. 

"  R. — J.  Ullmann  and  Co.  claim  rubber  in  the  Fridland  and  the 
Kim  amounting  to  137,6371b.  They  claim  as  having  bought  the  rubber 
from  E.  Maurer  and  Co. 

"  S. — W.  T.  Baird  claims  rubber  in  the  Kim  amounting  to  29,7711b. 
He  claims  the  rubber  which  he  himself  had  consigned  to  Fritsch,  of 
Landskrona. 

"  T. — Marcus  and  Co.  claim  hides  in  the  Kim  amounting  to  18,9681b. 
They  claim  as  having  bought  the  hides  from  Amsinck  and  Co.  or  through 
them  from  Goldtree  and  Liebes,  of  Santa  Ana. 

"  U. — The  Guaranty  Trust  Co.,  of  New  York,  claim  (with  Newman) 
goods  in  the  Alfred  Nobel,  and  (with  Morris  and  Co.)  goods  on  the 
Bjornstjerne  Bjornson  and  the  Fridland  amounting  to  8,795,1081b. 
They  claim  as  consignors  of  the  goods,  which  consist  of  wheat  and 
flour." 

Stated  generally,  the  case  for  the  Crown  was  that,  since 
the  outbreak  of  war  between  Great  Britain  and  Germany,  direct 
trade  from  America  to  German  ports  had  practically  ceased, 
and  that  Copenhagen  had  been  turned  into  a  dep6t  for  the 
transportation  of  foodstuffs  and  other  contraband  goods  from 
America  to  the  German  Government  and  forces;  that  the 
consignees  and  alleged  purchasers  were  merely  agents  for 
the  purpose  of  the  transportation;  and  that  the  doctrine  of 
continuous  voyage  applied. 

The  case  for  the  claimants,  according  to  their  affidavits,  was 
that  the  goods  were  shipped  to  Copenhagen  either  to  agents  for 
sale  to  Scandinavian  purchasers  or,  in  the  case  of  the  purchaser- 
claimants,  that  they  had  bona  fide  bought  the  goods  to  dispose 
of  to  customers  in  the  ordinary  course  of  business.  But  during 
the  hearing  it  was  admitted  by  counsel  on  behalf  of  some  of  the 
claimants  that  a  very  large  quantity  of  the  goods  ultimately 
would  have  gone  to  Germany — not,  it  was  said,  to  the  German 
Government  or  forces — but  to  the  civil  population,  who  could  no 
longer  obtain  supplies  of  foodstuffs,  &c.,  from  America  via 
Hamburg  or  other  German  p6rts. 

The  facts  relating  to  the  individual  claims  appear  in  the 
judgment. 

The  Attorney-General  (Sir  Edward  Carson,  K.C.),  The 
Solicitor^General  (Sir  F.  E.  Smith,  K.C.),  Cave,  K.C.,  R.  A. 
Wright,  Pearce  Higgins,  and  J.  Wylie  for  the  Crown. 
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Sir  Robert  Finlay,  K.C.,  with  Laing,  K.C.,  and  Raeburn, 
lor  Armour  &  Co.,  and  with  Leslie  Scott,  K.C.,  and  Raeburn  for 
various  Danish  consignees. 

Leslie  Scott,  K.C.,  with  C.  R.  Dunlop,  for  Morris  &  Co.  and 
Stern  &  Co.,  and  with  Balloch  for  the  owners  of  the  Fridland. 

Pollock,  K.C.,  and  Lowenthal  for  Hammond  &  Co.  and 
;Swift  &  Co. 

Maurice  Hill,  K.C.,  with  A.  Neilson,  for  Sulzberger  &  Sons 
Co.,  and  with  John  B.  Aspinall  for  the  Cudahy  Packing  Co. 

Dawson  Miller,  K.C.,  and  A.  Neilson  for  J.  Ullmann  &  Co. 
'in  respect  of  consignments  of  rubber  on  the  Fridland. 

E.  W.  Brightman  for  J.  Ullmann  &  Co.  in  respect  of 
•consignments  of  rubber  on  the  Kim. 

Douglas  Hogg  and  Fortune  for  Baird  &  Co. 

Dumas  for  the  Guaranty  Trust  Co.,  other  shippers  of  grain, 
and  various  consignees. 

Roche,  K.C.,  and  Balloch  for  the  owners  of  the  Kim,  the 
Alfred  Nobel,  and  the  Bjornstjerne  Bjornson. 

Bateson,  K.C.,  and  D.  Stephens,  and  Machinnon,  K.C.,  and 
Raeburn,  for  Fearon,  Brown  &  Co.  in  respect  of  cargoes  of 
Tvheat  on  the  Kim  and  the  Alfred  Nobel.  These  claims  were 
.settled  in  the  course  of  the  hearing. 

The  Attorney-General  (Sir  Edward  Carson,  K.C.),  and  The 
Solicitor-General  {Sir  F.  E.  Smith,  K.C.). — The  law  apper- 
taining to  the  cargoes  in  the  Alfred  Nobel,  the  Bjornstjerne 
Bjornson,  and  the  Fridland  is  the  law  of  nations  modified  by 
■the  Declaration  of  London,  as  put  in  force  by  an  Order  in 
Council  of  August  20,  1914.  The  law  applicable  to  the  cargoes 
in  the  Kim  is  the  law  of  nations  modified  by  the  Declaration 
of  London,  as  dealt  with  by  an  Order  in  Council  of  October  29, 
1914. 

Under  the  Declaration  the  liability  to  capture  in  the  case 
•of  absolute  contraband  arose  bn  its  being  shewn  that  the  con- 
traband goods  were  destined  for  enemy  territory  or  forces,  and 
the  doctrine  of  continuous  voyage,  as  developed  by  decisions 
of  the  American  Prize  Courts,  was  in  force — that  is,  it  was 
immaterial  that  the  carriage  of  the  goods  to  their  ultimate  destina- 
tion entailed  transhipment  or  transport  by  land  (article  30). 
Conditional  contraband — under  which  foodstuffs  are  classed 
(article  24) — could  be  captured  on  its  being  shewn  that  the  goods 
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were  destined  for  the  use  either  of  the  armed  forces  or  of  a 
Government  department  of  the  enemy  State  (article  33);  and 
such  destination  was  presumed  if  the  goods  were  consigned  to 
enemy  authorities,  or  to  a  contractor  established  in  enemy 
country,  who,  as  a  matter  of  common  knowledge,  supplied 
articles  of  this  kind  to  the  enemy,  or  to  a  fortified  place  belonging 
to  the  enemy,  or  to  a  place  serving  as  a  base  for  the  armed  forces 
of  the  enemy  (article  34).  Under  the  Declaration  conditional' 
contraband  was  not  liable  to  capture  except  when  found  on  a 
vessel  bound  for  enemy  territory,  and  when  it  was  not  to  be 
discharged  in  an  intervening  neutral  port  (article  35).  There- 
fore, under  the  Declaration  of  London,  9II  these  goods  would 
have  been  free  had  it  not  been  for  the  deceit  practised  by  the- 
claimants  in  the  setting  up  of  bogus  neutral  consignees,  and  in 
the  underlying  pretence  that  the  goods  were  not  to  go  tO' 
Germany  at  all. 

[Sir  Samuel  Evans  (The  President). — You  say  there  is  an 
element  of  fraud  in  that,  but  to  whom  was  any  representation » 
made  as  to  whether  the  goods  were  going  to  Germany?] 

The  whole  of  the  arrangements  made  constituted  represen- 
tations that  the  goods  were  not  intended  to  go  to  Germany. 
The  claimants  have  created  a  state  of  facts  to  which  they  could' 
point  in  the  event  of  capture,  and  until  that  happened  there 
were  no  circumstances  under  which  representations  would  be 
necessary. 

Under  a  proclamation  of  August  4,  1914,  there  are  lists  of 
absolute  and  conditional  contraband,  which  are  practically  in 
the  same  terms  as  in  the  corresponding  lists  in  the  Declaration, 
and  by  the  Order  in  Council  of  August  20  the  provisions  of 
the   Declaration  of  London  were   adopted  with   additions   and 
modifications.     The  lists  of  absolute  and  conditional  contraband' 
contained  in  the  Declaration  were  superseded  by  the  lists  of 
August  4;  and,  as  regards  the  destination  of  conditional  con- 
traband for  the   enemy   forces   or   the   enemy   Government,    in 
addition    to    the    presumptions    contained    in    article    34,    such 
destination  might  be  inferred   from   "  any   sufficient  evidence,"" 
and  could  be  presumed  if  the  goods  were  consigned  "  to  or  for 
an  agent  of  the  enemy  State "  or  "  to  or  for  a  merchant  or- 
other  person  under  the  control  of  the  enemy  State."     Further, 
the    doctrine    of    continuous    voyage    was    revised    as    regards 
conditional  contraband,  which,  notwithstanding  article  35  of  the- 
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Declaration,  if  shewn  to  be  destined  for  the  use  of  the  enemy 
forces  or  Government,  was  liable  to  capture,  to  whatever  port 
the  vessel  was  bound  and  at  whatever  port  the  cargo  was 
to  be  discharged.  On  September  21,  1914,  a  proclamation  was 
published,  by  which  rubber,  hides,  and  skins  were  declared 
conditional  contraband.  At  the  period,  therefore,  when  the 
Alfred  Nobel,  the  Bjornstjeme  Bjornson,  and  the  Fridland 
sailed,  on  various  dates  before  October  29,  foodstuffs,  rubber, 
and  hides  were  all  conditional  contraband,  and  the  doctrine  of 
continuous  voyage  applied  to  them. 

But  on  October  29  another  proclamation  and  an  Order  in 
Council  were  issued.  The  proclamation  revised  the  lists  of  con- 
traband, and  in  place  of  those  of  August  4  and  September  21 
substituted  new  lists,  under  which  rubber  became  absolutely 
contraband,  foodstuffs  still  remaining  conditionally  contraband. 
By  the  Order  in  Council  (known  as  the  Declaration  of  London 
Order  in  Council  (No.  2) ),  which  recites  that  it  is  desirable 
to  re-enact  the  Order  in  Council  of  August  20  with  amendments 
in  order  to  minimise,  so  far  as  possible,  the  interference  with 
innocent  neutral  trade,  the  provisions  of  the  Declaration  of 
London,  subject  to  the  exclusion  of  the  lists  of  contraband  and 
non-contraband  and  to  other  modifications,  are  adopted,  and 
the  Order  of  August  20  is  repealed.  From  this  date,  therefore, 
the  unqualified  assertion  of  the  doctrine  of  continuous  voyage 
to  conditional  contraband  has  gone.  In  its  place  there  is 
article  35  of  the  Declaration.  But  the  Order  in  Council  retains 
the  presumption  of  destination,  which  may  be  inferred  from 
consignment  to  or  for  an  agent  of  the  enemy  State,  and  further 
provides  that,  "  notwithstanding  the  provisions  of  article  35  of 
the  said  Declaration,  conditional  contraband  shall  be  liable  to 
capture  on  board  a  vessel  bound  for  a  neutral  port  if  the  goods 
are  consigned  '  to  order,'  or  if  the  ship's  papers  do  not  shew 
who  is  the  consignee  of  the  goods,  or  if  they  shew  a  consignee 
of  the  goods  in  territory  belonging  to  or  occupied  by  the 
enemy,"  and  in  these  cases  "  it  shall  lie  upon  the  owners  of 
the  goods  to  prove  that  their  destination  was  innocent." 

Such  was  the  position  when  the  Kim  sailed  on  November  11 
with  foodstuffs,  which  were  conditional  contraband,  and  rubber, 
which  was  absolute  contraband. 

The  principle  on  which  the  American  decisions  on  the 
doctrine  of  continuous  voyage  were  decided  was  that  a  belli- 
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gerent  has  the  right  to  prevent  a  neutral  carrying  on  a 
contraband  trade  with  his  enemy;  but  the  doctrine  is  not  entirely 
of  American  origin,  as  Lord  Stowell  and  Sir  William  Grant 
had  both  applied  the  principle  to  the  attempts  to  evade  the 
restrictions  on  Colonial  trade — see  The  William^  [i806] 
(5  C.  Rob.  385;  1  Eng.  P.C.  505).  The  doctrine  was  also 
applied  to  trading  with  the  enemy  in  The  Jonge  Pieter  [1801] 
(4  C.  Rob.  79;  1  Eng.  P.C.  353),  where  it  was  held  that  if 
British  goods  were  shipped  on  a  British  ship  to  a  neutral  port, 
and  the  intention  was  proved  that  they  were  to  be  conveyed  by 
some  internal  means  of  communication  to  an  enemy  destination, 
such  property  would  be  condemned.  See  also  The  Commercen 
[1816]  (1  Wheaton,  382),  where  the  Supreme  Court  of  the 
United  States  considered  the  question  of  contraband  in  con- 
nection with  a  voyage  which  was  not  directly  to  an  enemy  port. 

The  doctrine  was  extended,  however,  during  the  American 
Civil  War,  when  the  Confederates  established  branches  in 
United  Kingdom  ports  and  in  various  West  India  Islands  and 
Mexico,  the  practice  being  to  establish  importing  houses  at 
these  depdts  in  connection  with  mercantile  firms  in  Europe, 
British  merchants  in  particular  being  actively  engaged  in  this 
trade.  Diplomatic  protests  were  addressed  to  the  British 
authorities,  but  Lord  Russell,  in  a  reply  which  he  made  to 
Mr.  Adams  in  May,  1862,  pointed  out  the  correct  view  when 
he  said,  "  It  is  not  for  Her  Majesty's  Government  to  do  that 
which  belongs  to  the  cruisers  and  the  Courts  of  the  United 
States  to  do  for  themselves "  (see  Moore's  International  Law 
Digest,  vol.  7,  pp.  698-9). 

The  first  of  the  American  cases  decided  during  the  Civil 
War  was  The  Dolphin  [1863]  (7  Fed.  Cas.  868 ;  Moore's  Inter- 
national Law  Journal,  vol.  7,  p.  700).  This  was  followed  by 
The  Stephen  Hart  [1863]  (Blatch.  Pr.  Cas.  387),  a  case 
decided  by  the  United  States  District  Court  and  affirmed  on 
appeal,  [1865]  (3  Wall.  559),  in  which  the  same  principles 
were  involved  as  in  The  Springbok  [i866]  (5  Wall.  1)  and 
The  Peterhoff  [1866]  (5  Wall.  28).  Betts,  J.,  said  in  The 
Stephen  Hart  (Blatch.  Pr.  Cas.,  at  p.  404):  "The  cases  of 
the  Stephen  Hart,  the  Springbok,  the  Peterhoff,  and  the 
Gertrude,  illustrate  a  course  of  trade  which  has  sprung  up 
during  the  present  war,  and  of  which  this  court  will  take 
judicial    cognisance.  .  .  .  Neutral    ports    have    suddenly    been 
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raised  from  ports  of  comparatively  insignificant  trade  to  marts 
of  the  first  magnitude.  .  .  .  Tiie  character  and  course  of  this 
trade,  and  its  sudden  rise,  are  very  properly  commented  upon 
in  a  despatch  from  the  Secretary  of  State  of  the  United  States 
to  Lord  Lyons,  of  the  12th  May,  1863.  The  broad  issue  upon 
the  merits  of  this  case  is,  whether  the  adventure  of  the  Stephen 
Hart  was  the  honest  voyage  of  a  neutral  vessel  from  one  neutral 
port  to  another  neutral,  carrying  neutral  goods  between  those 
two  ports  only,  or  was  a  similated  voyage,  the  cargo  being 
contraband  of  war,  and  being  really  destined  for  the  use  of 
the  enemy,  and  to  be  introduced  into  the  enemy's  country  by  a 
breach  of  blockade  by  the  Stephen  Hart,  or  by  trans-shipment 
from  her  to  another  vessel  at  Cardenas." 

[Sir  Samuel  Evans  (The  President). — That  case  only  deals 
with  the  sea  voyage.  There  is  no  question  arising  there  as  to 
transportation  overland.  J 

No;  but  it  can  make  no  difference  to  the  principle  of  liability 
whether  the  further  carriage  is  by  sea  or  land.  If  any  part 
of  the  voyage  is  illegal,  the  neutral  who  is  defeating  the  right 
of  the  belligerent  cannot  be  better  off  where,  instead  of  making 
the  second  part  of  the  voyage  by  sea,  he  uses  methods  of  land 
conveyance. 

In  The  Peterhoff  (5  Wall.,  at  p.  59)  the  Court  said  that 
"  while  articles,  not  contraband,  might  be  sent  to  Matamoras 
and  beyond  to  the  rebel  region,  where  the  communications  were 
not  interrupted  by  blockade,  articles  of  a  contraband  character, 
destined  in  fact  to  a  State  in  rebellion,  or  for  the  use  of  the 
rebel  military  forces,  were  liable  to  capture  though  primarily 
destined  to  Matamoras.  We  are  obliged  to  conclude  that  the 
portion  of  cargo  which  we  have  characterised  as  contraband 
must  be  condemned." 

In  The  Springbok  (5  Wall.  1)  the  Court  had  to  deal  with 
bills  of  lading  such  as  were  used  in  the  present  cases — namely, 
"to  order" — and  said,  "What  then  was  the  real  intention? 
That  some  other  destination  than  Nassau  was  intended  may  be 
inferred  from  the  fact  that  the  consignment  shewn  by  the  bills 
of  lading  and  the  manifest  was  "  to  order  or  assigns."  It 
would  perhaps  have  been  belter  to  say  that  it  was  one  of 
several  circumstances  upon  which  the  inference  might  be 
founded — see  also  The  Bermuda  [W65]  (3  Wall.  514). 
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The  decision  in  The  Springbok  (5  Wall.  1)  caused  the 
British  merchants  to  malce  representations  to  the  American 
au/thorities,  complaining  that  these  doctrines  were  subversive 
of  the  rights  of  neutrals  as  those  rights  had  hitherto  been  under- 
stood, and  they  urged  upon  the  British  Government  that  it  was 
their  duty  to  consider  the  judgment  of  Judge  Betts.  Lord 
Russell,  on  February  20,  1864,  instructed  Lord  Lyons,  the 
British  Minister  at  Washington,  that  Her  Majesty's  Government 
had  considered  the  judgment  in  communication  with  the  law 
officers  of  the  Crown,  and  saw  no  reason  to  change  the  opinion 
that  they  "  could  not  officially  interfere  in  the  matter.  On  the 
contrary,  a  careful  perusal  of  this  elaborate  and  able  judgment, 
containing  the  reasons  of  the  judge,  the  authorities  cited  by 
him  in  support  of  it,  and  the  important  evidence  properly 
invoked  from  the  cases  of  The  Stephen  Hart  and  The  Gertrude 
(which  Her  Majesty's  Government  have  now  seen  for  the  first 
time),  in  which  the  same  parties  were  concerned,  goes  so  far 
as  to  establish  that  the  cargo  of  the  Springbok,  containing  a 
considerable  portion  of  contraband,,  was  never  really  and  bona 
fide  destined  for  Nassau,  but  was  either  destined  merely  to  call 
there  or  to  be  immediately  transhipped  after  its  arrival  there 
without  breaking  bulk  and  without  any  previous  incorporation 
into  ike  common  stock  of  that  colony,  and  then  to  proceed  to 
its  real  destination,  being  a  blockaded  port.  The  complicity 
of  the  owners  of  the  ship,  with  the  design  of  the  owners  of  the 
cargo,  is,  to  say  the  least,  so  probable  on  the  evidence  that 
there  would  be  a  great  difficulty  in  contending  that  this  ship 
and  cargo  had  not  been  rightly  condemned " — see  Moore's 
International  Law  Digest,  vol.  7,  pp.  723-724. 

And  Lord  Salisbury,  in  the  controversy  between  Great 
Britain  and  Germany  with  respect  to  The  Bundesrath  [1900] 
(Pitt  Cobbett's  Leading  Cases  on  International  Law,  vol.  ii. 
p.  473)  and  other  vessels,  adopted  the  judgment  in  The 
Springbok  (5  Wall.  1)  (see  Pari.  Papers,  1900,  Africa,  No.  1): 
see  also  Wheaton  (8th  ed.  by  Dana),  pp.  508  and  668,  and  an 
article  in  the  American  Journal  o/  International  Law  (1915), 
vol.  9,  p.  212,  on  "Contraband  of  War"  (editorial  comment).^ 

(1)  In  this  article,  after  referring  to  the  judgment  of  Chase,  C.J., 
in  The  Pbtebhotf  (5  "Wall.  28),  in  which  he  divided  merchandise  into 
three  classes,  the  authors  say:  "It  is  believed,  however,  that  the  time- 
honoured  distinction  drawn  between  the  two  classes  [of  absolute  and 
conditional  contraband]  is  more  specious  than  real,  for  at  the  present 

P.C.C.  27 
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The  American  view  is  also  well  illustrated  by  the  letter 
written  by  Mr.  Bryan  on  January  20,  1915,  when  he  was 
Secretary  of  State,  to  Mr.  Stone,  the  chairman  of  the  Foreign 
Relations  Committee  of  the  Senate,  who  had  written  to  him 
setting  out  some  twenty  grounds  of  complaint  on  the  part  of 
Austro-German  sympathisers  against  the  United  States.  The 
letter  expresses  the  official  view,  and  is  a  State  document.* 

day  articles  useful  to  the  army  or  navy  may,  if  landed  at  an  ordinary 
port,  be  easily  and  speedily  transported  by  railroads  to  the  army  and 
navy.  This  was  not  the  case  when  the  distinction  was  pointed  out  by 
Grotius  in  his  treatise  on  rights  and  duties  in  war  and  peace,  published 
in  1625.  It  is,  however,  to-day  a  fact,  and  international  law,  to  be 
adequate,  must  take  note  of  facts.  Again,  in  a  war  in  which  the  nation 
is  in  arms,  where  every  able-bodied  man  is  under  arms  and  is  performing 
military  duty,  and  where  the  non-combatant  population  is  organised  so 
as  to  support  the  scidiers  in  the  field,  it  seems  likely  that  belligerents 
will  be  inclined  to  consider  destination  to  the  enemy  country  as  sufficient, 
even  in  the  case  of  conditional  contraband,  especially  if  the  government 
of  the  enemy  possesses  and  exercises  the  right  of  confiscating  or  appro- 
priating to  naval  or  military  uses  the  property  of  its  citizens  or  subjects 
of  service  to  the  armies  in  the  field." 

The  article  sums  up  the  various  points  as  follows  (p.  217)  :  "  It  thus 
appears  that  by  American  practice,  concurred  in  by  Great  Britain  and 
affirmed  by  the  awards  of  an  arbitral  tribunal,  cargoes  addressed  to  order 
or  assigns  in  a  neutral  port  may  be  condemned,  and  that  cargoes 
addressed  to  a  neutral  port,  intended  to  reach  the  enemy  by  internal 
communication,  may  likewise  be  condemned.  The  neutral,  trading  in 
contraband  with  a  neutral  port,  runs  the  risk  of  losing  the  contraband 
cargo  if,  in  the  judgment  of  the  captor,  the  circumstances  surrounding 
the  trade  justify  the  belief  that  the  articles  of  contraband  are  intended 
ultimately  to  find  their  way  to  the  hands  of  the  enemy,  either  by  trans- 
shipment upon  the  seas  or  by  internal  communication." 

(2)  Mr.  Bryan  writes:  "I  have  received  your  letter  of  the  8th 
instant,  referring  to  frequent  complaints  or  charges  made  in  one  form 
or  another  through  the  press  that  this  Government  has  shown  partiality 
to  Great  Britain,  France,  and  Bussia  against  Germany  and  Austria 
during  the  present  war,  and  stating  that  you  have  received  numerous 
letters  to  the  same  effect  from  sympathizers  with  the  latter  powers.  You 
summarize  the  various  grounds  of  these  complaints  and  ask  that  you  be 
furnished  with  whatever  information  the  department  may  have  touching 
these  points  of  complaint,  in  order  that  you  may  be  informed  as  to  what 
the  true  situation  is  in  regard  to  these  matters.  In  order  that  you  may 
have  such  information  as  the  department  has  on  the  subjects  referred  to 
in  your  letter  I  will  take  them  up  seriatim.  ...  (4)  Submission  without 
protest  to  British  violations  of  the  rules  regarding  alisolute  and  conditional 
contraband  as  laid  down  in  the  Hague  Conventions,  the  Declaration  of 
London,  and  international  law.  There  is  no  Hague  Convention  which 
deals  with  absolute  or  conditional  contraband,  and  as  the  Declaration  of 
London  is  not  in  force,  the  rules  of  international  law  only  apply.  As 
to  the  articles  to  be  regarded  as  contraband,  there  is  no  general  agreement 
between  nations.     It  is  the  practice  for  a  country,   either  in  time  nf 
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[Sir  Samuel  Evans  (The  President). — Suppose  the  con- 
signee or  vendee  in  Denmark  says,  "  I  probably  shall  send  these 
goods  to  Germany — I  certainly  shall  if  I  can  get  the  money 
for  them,  but  I  am  not  going  to  send  them  now,  and  I  am  not 
going  to  sell  to  A,  B,  or  C.  The  goods  are  my  own,  and  I 
will  stock  them  for  two  or  three  months"?] 

The  test  that  Lord  Stowell  applied  was,  whether  or  not  the 
goods  were  incorporated  into  the  common  stock  of  the  country 
—see  The  Maria  [1805]  (5  C.  Rob.  365,  at  p.  368;  1  Eng. 
P.C,  at  p.  496).  But  goods  are  not  incorporated  into  the 
common  stock  of  the  country  if,  for  example,  A  at  Copenhagen 
buys  a  quantity  of  lard  under  a  bona  fide  contract  of  pijrchase, 
but  with  the  fixed  intention  of  disposing  of  it  three  weeks 
afterwards  to  a  purchaser  for  the  German  army.  Each 
individual  consignment  must  be  judged  on  the  merits  of  the 
evidence  adduced  as  to  the  bona  fide  nature  of  the  transaction : 

peace  or  after  the  outbreak  of  war,  to  declare  the  articles  which  it  will 
consider  as  absolute  or  conditional  contraband.  It  is  true  that  a  neutral 
Government  is  seriously  affected  by  this  declaration,  as  the  rights  of 
its  subjects  or  citizens  may  be  impaired.  But  the  rights  and  interests 
of  belligerents  and  neutrals  are  opposed  in  respect  to  contraband  articles 
and  trade,  and  there  is  no  tribunal  to  which  questions  of  difference  may 
be  readily  submitted. 

"  The  record  of  the  United  States  in  the  past  is  not  free  from 
criticism.  When  neutral  this  Government  has  stood  for  a  restricted 
list  of  absolute  and  conditional  contraband.  As  a  belligerent,  we  have 
contended  for  a  liberal  list  according  to  our  conception  of  the  necessities 
of  the  case. 

"  The  United  States  has  made  earnest  representations  to  Great  Britain 
in  regard  to  the  seizure  and  detention  by  the  British  authorities  of  all 
American  ships  or  cargoes  bona  fide  destined  to  neutral  ports,  on  the 
ground  that  such  seizures  and  detentions  were  contrary  to  the  existing 
rules  of  international  law.  It  will  be  recalled,  however,  that  American 
Courts  have  established  various  rules  bearing  on  these  matters.  The  rule 
of  '  continuous  voyage  '  has  been  not  only  asserted  by  American  tribunals, 
but  extended  by  them.  They  have  exercised  the  right  to  determine 
from  the  circumstances  whether  the  ostensible  was  the  real  destination. 
They  have  held  that  the  shipment  of  articles  of  contraband  to  a  neutral 
port  '  to  order, '  from  which,  as  a  matter  of  fact,  cargoes  had  been  tran- 
shipped to  the  enemy,  is  corroborative  evidence  that  the  cargo  is  really 
destined  to  the  enemy  instead  of  to  the  neutral  port  of  delivery.  It  is 
thus  seen  that  some  of  the  doctrines  which  appear  to  bear  harshly  upon 
neutrals  at  the  present  time  are  analogous  to  or  outgrowths  from  policies 
adopted  by  the  United  States  when  it  was  a  belligerent.  The  Govern- 
ment therefore  cannot  consistently  protest  against  the  application  of  rules 
which  it  has  followed  in  the  past,  unless  they  have  not  been  practised  as 
heretofore.  ...  (6)  Submission  without  protest  to  interference  with 
American  trade  to  neutral  countries  in  conditional  and  absolute  contra- 
band.    The  fact  that  the  conimerce  of  the  United  States  is  interrupted  by 
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the  size  of  the  c&untry,  the  nature  of  its  internal  economy,  and 
the  absence  of  local  demand,  may  be  factors  in  assisting  to 
repel  the  assumption  that  goods  of  the  character  and  quamtity 
involved  in  these  transactions  are  intended  for  local  consump- 
tion ;  and  where  goods  are  consigned  "  to  order "  it  is  for  the 
consignee  to  shew  the  innocence  of  the  transaction. 

With  regard,  to  the  inference  to  be  drawn — so  far  as  the 
conditional  contraband  is  concerned — that  it  was  intended  for 
the  enemy  Government,  civil  or  military,  or  the  enemy  forces 
— that  was  its  highly  probable  destination,  and,  on  the  assump- 
tion that  the  goods  were  intended  bona  fide  for  the  German 
civilian  population,  there  could  not  be  any  reason  for  conceal- 
ment. All  that  the  claimants  had  to  do  if  the  goods  were 
conditional  eontraband:  was  to  tell  the  truth  and  place  the  facts 
on  record,  and  they  would  have  been  safe.     When  it  is  admitted 

Great  Britain  is  consequent  upon  the  superiority  of  her  navy  on  the  high 
seas.  History  shows  that  whenever  a  country  has  possessed  that  superiority 
our  trade  has  been  interrupted  and  that  few  articles,  essential  to  the 
prosecution  of  the  war  have  been  allowed  to  reach  the  enemy  from  this 
country.  The  department's  recent  note  to  the  British  Government, 
which  has  been  made  public,  in  regard  to  detentions  and  seizures  of 
American  vessels  and  cargoes  is  a  complete  answer  to  this  complaint. 
Certain  other  complaints  appear  aimed  at  the  loss  of  profit  in  trade 
which  must  include  at  least,  in  part  trade  in  contraband  with  Germany ; 
while  other  complaints  demand  the  prohibition  of  trade  in  contraband 
which  appear  to  refer  to  trade  with  the  allies.  .  (19)  Failure  to 
protest  against  the  modifiGaiions.  of  the  Declaration  of  London  hy  the 
British  Government.  The  German  Foreign  Office  presented  to  the 
diplomats  in  Berlin  a  memorandum  dated  October  10,  calling  attention 
to  violations  of  and  changes  in  the  Declaration  of  London  by  the  British 
Government  and  inquiring  as  to  the  attitude  of  the  United  States 
towards  such  action  on  the  part  of  the  allies.  The  substance  of  the 
memorandum  was  forthwith  telegraphed  to  the  department  on  October  22, 
and  was  replied  to  shortly  thereafter  to  the  efiect  that  the  United  States 
had  withdrawn,  its  suggestion,  made  early  in  the  war,  that  for  the  sake 
of  uniformity  the  Declaration  of  London  should  be  adopted  as  a 
temporary  code  of  naval  warfare  during  the  present  war,  owing  to  the 
unwillingness  of  the  belligerents  to  accept  the  Declaration  without 
changes  and  modifications,  and  that  thenceforth  the  United  States  would 
insist  that  the  rights  of  the  United  States  and  its  citizens  should  be 
governed  by  the  existing  rules  of  international  law. 

"  As  this  Government  is  not  now  interested  in  the  adoption  of  the 
Declaration  of  London  by  the  belligerents,  the  modifications  by  the 
belligerents  in  that  code  of  naval  warfare  are  of  no  concern  to  it  except 
as  they  adversely  affect  the  rights  of  the  United  States  and  those  of  its 
citizens  as  defined  by  international  law.  In  so  far  as  those  rights  have 
been  infringed  the  department  has  made  every  effort  to  obtain  redress 
for  the  losses  sustained." — American  Journal  of  International  Law,  1915, 
vol.  9,  pp.  444-456. 
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that  these  goods  in  enormoias  quantities  were  going  into 
German)',  when  it  is  established  that  they  were  intended  by  the 
shippers  to  be  forwarded  into  Germany,  when  they  have  resorted 
to  every  artifice  to  conceal  their  destination,  the  inference 
becomes  irresistible  that  they  knew  the  goods  were  intended 
for  enemy  consumption,  and  that  they  resorted  to  these  various 
devices  in  order  to  deceive  the  belligerent. 

Further,  there  is  the  direct  inference  to  be  drawn  from  the 
forms  of  certain  of  the  pacltages,  tins,  and  wrappings- 
It  is  not  essential  for  the  Crown  to  give  positive  pwoof  that 
the  foodstuffs  were  intended  for  the  enemy  forces.  Lord  Stowell 
indicated  the  true  view  as  to  the  onus  in  these  cases  in  The 
JoNGE  Margaretha  [1799]  (1  C.  Rob.  189;  1  Eng.  P.O.  100) 
when  he  said,  "But  the  most  important  distinction  is  wihether 
the  articles  were  intended  for  the  ordinary  use  of  life  ...  or 
whether  they  were  going  with  a  highly  probable  destination  to 
military  use."  The  Crown  has  proved  a  "  highly  probable 
military  destination."  It  is  in  evidence  that  the  chief  trade 
between  Copenhagen  and  Germany  is  carried  on  through 
Hamburg,  Stettin,  and  Liibeck,  which  are  German  bases,  and 
the  onus  cannot  be  on  the  Crown  to  shew,  with  reference  to 
each  parcel,  that  it  was  destined  to  one  of  those  ports.  Bacon, 
salt  meat,  and  lard  are  all  suitable  for  army  use.  The  tinned 
beef  resenaJbles  exactly  that  offered  by  Armours  for  the  use  of 
the  British  Army,  and  is  packed  in  cases  convenient  for  military 
use.  Lard  is  an  important  part  of  German  army  rations,  and 
both  lard  and  fat  Jjacks  are  useful  for  making  glycerine — out 
of  100  tons  of  lard  ten  tons  of  glycerine  can  be  extracted,  and 
out  of  100  tons  of  fat  backs  eight  tons  of  glycerine. 

The  Court  should  also  talce  judicial  notice  of  the  general 
mobilisation,  military  and  industrial,  which  has  taken  place  in 
Germany,  and  of  the  many  millions  of  the  population  thus 
involved.  It  is  well  known  that  the  men  mobilised  for  purely 
military  purposes  receive  nominal  payment  only,  and  the 
necessary  inference  is  that  their  dependants  are  rationed.  All 
such  persons  must  be  regarded  as  having  ceased  to  belong 
to  the  civilian  population. 

With  regard  to  the  invoicing  of  rubber  as  "  gum,"  no  case 
can  be  found  where,  with  contraband  on  board  coupled  with 
false  papers  and  description,  'both  cargo  and  ship  have  not 
been  condemned.     "  Carrying  simulated  papers  is  an  efficient 
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cause  of  condemnation  " — see  per  Lord  EUenborough  in  Oswell 
V.  ViGNE  [1812]  (15  East,  70);  see  also  Carrington  v.  Mer- 
chants Insurance  Co.  [183]^]  (8  Peters,  495),  where  Story,  J., 
in  delivering  the  judgment  of  the  Supreme  Court  of  the  United 
States,  reviewed  the  English  authorities  at  length — The  Baltic 
[1809]  (1  Acton,  25),  and  The  Richmond  [780.^]  (5  C.  Rob. 
325).  In  The  Bermuda  (3  Wall.  514,  at  p.  .556)  Chase,  C.J., 
dealing  with  the  rule  that  a  neutral  ship  was  not  forfeited  for 
conveying  contraband  to  a  belligerent,  said,  quoting  from 
Story,  J.,  in  Carrington  v.  Merchants  Insurance  Co. 
(8  Peters,  495),  "  The  belligerent  has  a  right  to  require  a 
frank  and  bona  fide  conduct  on  the  part  of  neutrals  in  the 
course  of  their  commerce  in  times  of  war,  and  if  the  latter 
will  make  use  of  fraud  and  false  papers  to  elude  the  just 
rights  of  belligerents  and  cloak  their  own  illegal  purposes, 
there  is  no  injustice  in  applying  to  them  the  penalty  of 
confiscation." 

The  Japanese  applied  the  same  doctrine  in  the  Russo- 
Japanese  War;  see  The  Bawtry  [1905]  (2  Russ.  and  Jap.  Cas. 
265),  where  the  conclusion  of  the  Court  is  stated  as  follows : 
"  The  penalty  for  the  carriage  of  contraband  is  limited  in 
ordinary  cases  to  the  condemnation  of  the  cargo,  but  when 
fraudulent  devices  are  employed  in  order  to  evade  capture  by 
a  belligerent  the  ship  is  condemned  as  well  as  the  cargo."  See 
also  in  the  same  volume  the  cases  of  The  Roseley  (p.  228), 
The  Aphrodite  (p.  240),  The  M.S.  Dollar  (p.  284),  The  Wye- 
field  (p.  291),  and  The  Lydia  (p.  359).  The  old  rule  was  that 
further  proof  was  not  allowed  where  there  was  an  attempt  to 
deceive  the  Court  with  false  papers — see  The  Ida  [785.^] 
(Spinks,  26;  2  Eng.  P.C.  268),  and  Phillimore's  International 
Law,  vol.  iii.  p.  722. 

Cave,  K.C.,  following. — The  Order  in  Council  of  October  29, 
1914,  only  repeals  the  Order  in  Council  of  August  20  as  from 
October  29,  and  the  same  presumptions  are  applicable  to  vessels 
sailing  between  the  two  dates  as  if  there  had  been  no  repeal. 
Alternatively,  the  Order  of  October  29  must  apply  to  all  the  cases, 
because,  if  that  Order  repeals  the  earlier  one,  it  is  retrospective 
and  applies  to  all  the  cases  to  which  the  earlier  one  would  have 
applied.  But  it  is  submitted  that  the  Court  will  apply  to  all 
vessels  sailing  in  the  interval  between  August  and  October  the 
rules  laid  down  in  the  Order  in  Council  of  August  20.    The  only 
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vessel  to  which  the  October  Order  in  Council  applies  is  the  Kim, 
and  the  fact  that  the  foodstuffs  in  the  Aim  were  consigned  "  to 
order  "  is  enough  to  condemn  them — see  heading  3  of  the  Order 
in  Council.  The  French  Prize  Court  has  recently  drawn  an 
adverse  inference  with  regard  to  such  consignments  in  The 
Insulinde  (March  18,  1915),  where  the  Court  inferred  from  the 
fact — amongst  others — that  a  consignment  of  rubber  bound  to 
Amsterdam  and  Rotterdam  was  "  to  order,"  that  the  goods  were 
liable  to  condemnation. 

Sir  Robert  Finlay,  K.C.,  for  Armour  &  Co.  and  various 
Danish  consignees. — The  Crown  must  satisfy  the  Court — first, 
that  the  foodstuffs  were  intended  for  the  German  Government 
or  forces;  secondly,  that  the  transit  to  Germany  to  the  point 
where  they  were  to  go  to  the  Government  or  forces  was  planned 
from  the  first,  and  that  the  German  destination  was  assigned  to 
the  goods  by  those  who  sent  them  from  America.  There  is  no 
ground  for  the  alarming  extension  of  the  doctrine  of  continuous 
voyage  indicated  by  counsel  for  the  Crown — namely,  that  it 
applies  even  where  the  goods  are  sold  at  a  neutral  port  and 
it  rests  with  the  neutral  purchaser  where  to  send  them.  The 
case  of  these  claimants  is  not  that  their  goods  were  intended 
for  consumption  in  Denmark,  but  that  the  persons  to  whom 
they  were  consigned  sold  them  to  Germany:  they  were  not 
consigned  to  the  German  forces,  and  there  was  no  "  continuous 
voyage,"  for  the  doctrine  of  continuous  voyage  is  applicable 
only  where  the  destination  is  that  to  which  the  original  consignor 
destined  the  goods.  It  is  universally  admitted  that  foodstuffs 
are  conditional  contraband,  although  Ortolan  in  his  Diplomatic 
de  la  Mer,  vol.  ii.  pp.  191  and  216-220,  expresses  the  view  that 
they  should  only  be  so  in  very  special  circumstances,  and  Calvo 
in  Le  Droit  International,  s.  2741,  says  that  they  can  be  seized 
only  if  sent  to  a  place  which  is  being  besieged  or  blockaded; 
but  the  argument  of  counsel  for  the  Crown  involves  a  great 
innovation  upon  the  practice,  and  would  have  the  effect  of 
abolishing  the  distinction  between  absolute  and  conditional 
contraband  altogether.  The  article  read  by  the  Solicitor- 
General  as  part  of  his  argument  suggests  that  a  Prize  Court 
might  be  ready  to  do  this  in  a  case  where  the  whole  natiop 
is  in  arms  and  the  facilities  of  transport  are  greater  than  in 
former  times;  and  that  provisions  going  to  the  enemy  country 
may  be  treated  as  if  they  were  destined  for  the  enemy  forces. 
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There  is  no  authority  for  that  extension,  and  it  is  contrary  to 
every  contention  that  has  been  put  forward  by  this  country,  and 
evfiry  contention  that  is  supported  by  British  or  American 
authorities — see  Hall  (6th  ed.),  pp.  657-658;  Wheaton  (8th  ed. 
by  Dana),  pp.  620  et  seq. ;  and  Phillimore  (3rd  ed.),  vol.  iii. 
pp.  422-472. 

There  are  only  three  instances  in  which  provisions  have 
been  treated  as  absolute  contraband.  The  first  was  by  Great 
Britain  in  1793  and  1795,  when  it  was  thought  that  France 
might  be  reduced  by  preventing  the  importation  of  foodstuffs; 
but  the  project  failed,  and  the  British  doctrine  ever  since  has 
been  that  provisions  are  conditional  contraband  only.  The 
second  instance  is  the  case  of  France,  when  at  war  with 
China  in  1885,  declaring  rice  atsolutely  contraband,  and 
tile  British  Government  protested — see  Pari.  Papers,  France, 
No.  1  (1885)  (C.  4359,  Nos.  26  and  31).  The  third  instance  was 
in  1905,  when  the  British  Government  again  protested  against 
the  action  of  Russia  during  the  hostilities  between  Russia  and 
Japan. ^ 

(3)  On  June  1,  1905,  Lord  Lansdowne  wrote  to  Sir  Charles  Hardinge 
at  St.  Petersburg :  "  His  Majesty's  Government  observe  with  ^reat 
concern  that  rice  and  provisions  will  be  treated  as  unconditionally 
contraband,  a  step  which  they  regard  as  inconsistent  with  the  law  and 
practice  of  nations.  His  Majesty's  Government  do  not  contest  that, 
in  particular  circumstances,  provisions  may  acquire  a,  contraband 
character,  as,  for  instance,  if  they  should  be  consigned  direct  to  the 
army  or  fleet  of  a  belligerent,  or  to  a  port  where  such  fleet  may  he 
lying,  and  if  facts  should  exist  raising  the  presumption  that  they  are 
'  about  to  be  employed  in  victualling  the  fleet  of  the  enemy.  In  such 
cases  it  is  not  denied  that  the  other  belligerent  would  be  entitled  to 
seize  the  provisions  as  contraband  of  war,  on  the  ground  that  they  would 
afiord  material  assistance  towards  the  carrying  on  of  warlilie  operations. 
His  Majesty's  Government  could  not,  however,  admit  that  if  such 
provisions  were  consigned  to  the  port  of  a  belligerent  (even  though  it 
should  be  a  port  of  naval  equipment)  they  should  therefore  be  necessarily 
regarded  as  contraband  of  war.  In  the  view  of  His  Majesty's  Govern- 
ment the  test  appears  to  be  whether  there  are  circumstances  relating  to 
any  particular  cargo  to  show  that  it  is  destined  for  military  or  naval  use. 
His  Majesty's  Government  desire  to  point  out  that  the  decision  of  the 
Prize  Court  of  the  captor  in  such  matters,  in  order  to  be  binding  on 
neutral  States,  must  be  in  accordance  with  recognised  rules  and  principles 
of  international  law.  His  Majesty's  Government  feel  themselves  bound 
to  reserve  their  rights  by  protesting  against  the  doctrine  that  it  is  for 
the  belligerent  to  decide  that  certain  articles,  or  classes  of  articles,  are 
as  a  matter  of  course,  and  without  reference  to  the  considerations  referred 
to  in  the  earlier  portion  of  this  despatch,  to  be  dealt  with  as  contraband 
of  war  regardless  of  the  well-established  rights  of  neutrals ;   and  His 
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Lord  Stowell  took  great  pains  to  shew  in  what  circumstances 
provisions  could  be  confiscated.  The  leading  case  is  The 
JoNGSE  Margahetha  (1  C.  Rob.  189;  1  Eng.  P.C.  100),  in  which 
a  cargo  of  cheeses  was  condemned,  but  only  because  they  were 
■"suich  as  are  CKclusively  used  in  French  ships  of  war,"  and 
were  bound  to  Brest,  a  port  of  naval  equipment.  In  the 
fallowing  year,  in  The  Neptunus  [1800]  (3  C.  Rob.  108; 
1  Eng.  P.C.  264),  the  Court  refused  to  consider  tallow  as  a 
naval  store  and  liable  to  ooaifiscation.  "  I  am  not  disposed  to 
consider  it  in  that  light  on  a  destination  to  such  a  port  as 
Amsterdam.  Amsterdam  is  a  great  mercantile  port,  as  well  as 
a  port  of  naval  equipment  "—see  also  The  Edward  [1801] 
(4  0.  Rob.  68;  1  Eng.  P.C.  350),  The  Twenbe  Brodre  [1801] 
(4  C.  Rob.  33;  1  Eng.  P.C.  332),  and  The  Ranger  [1805] 
(6  C.  Rob.  125). 

The  same  doctrines  have  been  adopted  in  the  American 
Courts.  In  The  Peterhoff  (5  Wall.  28,  at  p.  58)  it  is  laid 
down  that  "  merchandise  of  the  second  class  [articles  which 
may  be  used  for  purposes  of  war  or  peace,  according  to 
ciroumstanoes]  is  contraband  only  when  actually  destined  to 
the  military  or  naval  use  of  a  belligerent." 

It  is  said  that  the  German  Government  is  in  the  habit  of 
making  requisitions  on  merchants  for  the  supply  of  articles 
that  would  be  useful  for  their  troops,  and  therefore  it  follows 
that  any  articles  of  this  kind  that  get  to  Germany  may  be 
taken  ty  the  German  Government,  and  these  goods  are  to  be 
treated  as  contraband  as  being  intended  for  the  use  of  the 
enemy  forces.  Such  a  contention  is  not  sustainable.  The  mere 
fact  that  they  are  destined  for  the  enemy's  country  is  for  this 
purpose  immaterial,  and  the  fact  that  they  may  find  their  way 
to  the  forces  of  the  enemy  does  not  render  the  goods  confiscable 
— see  The  Volant  [iS66]  (5  Wall.  179),  where  the  goods  con- 
sisted of  uniform  clothing;  but  it  was  held  that  condemnation 
was  not  justifiable,  because  it  was  not  shewn  that  the  goods 
were  intended  for  the  Confederate  forces,  although  the  uniform 
was  similar — see  also  The  Science  [1866]  (5  Wall.  178),  the 
early    cases     of    The     Commercen     (1     Wheaton,     382)     and 


Majesty's  Government  could  not  consider  themselves  bound  to  recognise 
as  valid  the  decision  of  any  Prize  Court  which  violated  those  rights,  or 
was  otherwise  not  in  conformity  with  the  recognised  principles  of  inter- 
national la,vr."—Eussia,  No.  1,  1905  [Cd  2344]  No.  16. 
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Maisonnaire  v.  Keating   [1815]   (2  Gall.  324),  and  the  recent 
case  of  The  Benito  Estenger  [1900]  (176  U.S.  568). 

The  test  of  a  continuous  voyage  is  whether  the  whole 
transportation  is  made  in  pursuance  of  a  single  mercantile 
transaction  preconceived  by  the  consignor  from  the  outset. 
The  doctrine  has  never  been  applied  to  a  case  where  the  goods, 
on  arrival  at  the  neutral  port,  are  sold  there,  and  the  buyer 
may  send  them  to  an  enemy  country  or  any  other  country  at 
his  choice.  Sir  Edward  Grey,  in  the  instructions  sent  to 
Sir  0.  MacDonald  for  the  purpose  of  the  International  Naval 
Conference  held  in  London  in  1909,  puts  the  proposition  very 
clearly :  "  (1)  When  an  adventure  includes  the  carriage  of  goods 
to  a  neutral  port,  and  thence  to  an  ulterior  destination,  the 
doctrine  of  '  continuous  voyage '  consists  in  treating  for  certain 
purposes  the  whole  journey  as  one  transportation,  with  the 
consequences  which  would  have  attached  had  there  been  no 
interposition  of  the  neutral  port.  (2)  The  doctrine  is  only  appli- 
cable when  the  whole  transportation  is  made  in  pursuance  of 
a  single  mercantile  transaction  preconceived  from  the  outset. 
Thus  it  will  not  be  applied  where  ,the  evidence  goes  no  further 
than  to  show  that  the  goods  were  sent  to  the  neutral  port  in 
the  hopes  of  finding  a  market  there  for  delivery  elsewhere  " — 
Miscellaneous,  No.  4  (1909)  [Cd  4554],  pp.  7  and  8. 

The  whole  doctrine  is  also  clearly  expressed  in  The  Stephen 
Hart  (Blatch.  Pr.  Cas.  387),  and  its  limits  are  well  laid  down 
in  The  Bermuda  (3  Wall.,  at  p.  551).  In  The  Springbok 
(5  Wall.  1,  at  pp.  25,  26)  Chase,  C.J.,  says,  "If  the  real 
intention  of  the  owners  was  that  the  cargo  should  be  landed 
at  Nassau  and  incorporated  by  real  sale  into  the  common  stock 
of  the  island,  it  must  be  restored  .  .  .  had  such  sale  been 
intended  it  is  most  likely  that  the  goods  would  have  been 
consigned  to  some  established  house  in  the  bills  of  lading." 
In  the  case  of  Armour  &  Co.,  the  Provision  Import  Co.,  and 
others,  the  consignments  were  to  persons  at  Copenhagen.  For 
example,  in  the  case  of  Armours  the  bills  of  lading  were  drawn 
to  the  order  of  Armour  &  Co.,  of  Copenhagen,  a  distinct  firm 
incorporated  as  a  company. 

In  The  Peterhoff  (5  Wall.  28,  at  pp.  56,  57),  after  referring 
to  The  Jonge  Pieter  (4  C.  Rob.  79;  1  Eng.  P.C.  353)  and  other 
cases,  the  Court  says :  "  These  cases  fully  recognise  the  lawful- 
ness of  neutral  trade  to  or  from  a  blockaded  country  by  inland 
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navigation  or  transportation.  .  .  .  Trade  with  a  neutral  port  in 
immediate  proximity  to  the  territory  of  one  belligerent  is 
certainly  very  inconvenient  to  the  other.  Such  trade,  with 
unrestricted  inland  commerce  between  such  a  port  and  the 
enemy's  country,  impairs  undoubtedly  and  very  seriously  impairs 
the  value  of  a  blockade  of  the  enemy's  coast.  But  in  cases  such 
as  that  now  in  judgment,  we  administer  the  public  law  of  nations, 
and  are  not  at  liberty  to  inquire  what  is  for  the  particular 
advantage  or  disadvantage  of  our  own  or  another  country." 

The  Declaration  of  London,  not  having  been  ratified,  can 
only  apply  so  far  as  it  derives  validity  from  Orders  in  Council; 
and  the  question  arises  whether  it  is  competent  to  the  Crown, 
by  Order  in  Council,  to  alter  international  law  in  a  matter 
affecting  neutrals,  and  whether  effect  should  be  given  to  such 
alteration  by  the  Prize  Court.  The  Zamora  (ante,  p.  309),  in 
which  the  matter  was  discussed,  rests  on  a  footing  of  its  own, 
the  decision  being  based  on  the  view  that  the  particular  Order 
in  Council  did  not  alter  the  law  of  nations. 

The  question  is  elaborately  discussed  by  Lord  Stowell  in 
The  Maria  [1799]  (1  C.  Rob.  340;  1  Eng.  P.C.  152),  The  Fox 
[1811]  (Edw.  311;  2  Eng.  P.C.  61),  and  The  Recovery  [1807] 
(6  C.  Rob.  341) ;  see  also  Phillimore's  International  Law,  vol.  iii. 
pp.  651-657.  In  the  particular  circumstances  Lord  Stowell 
thought  that  the  Orders  in  Council  directing  reprisals  which 
affected  neutrals  did  not  infringe  international  law.  Sir  Robert 
Phillimore  takes  a  different  view,  but  the  decisions  shew  that 
Lord  Stowell  exercised  his  own  right  of  judgment  as  to  whether 
the  reprisals  were  in  conformity  with  international  law.  The 
statement  of  Story,  J.,  in  Maisonnaire  v.  Keating  (2  Gall.  325, 
at  p.  334),  that  "  if  .  .  .  the  Sovereign  should,  by  a  special 
order,  authorise  the  capture  of  neutral  property  for  a  cause 
manifestly  unfounded  in  the  law  of  nations,  there  can  be  no 
doubt  that  it  would  afford  a  complete  justification  of  the  captors 
in  all  tribunals  of  Prize,"  only  refers  to  a  particular  capture 
directed  by  the  orders  of  the  sovereign.  Admittedly,  if  a  special 
order  is  made  that  certain  cargoes  be  confiscated  as  acts  of 
the  Government,  the  only  redress  is  by  diplomatic  means  or, 
as  a  last  remedy,  by  resort  to  arms.  That  does  not  answer  the 
question  whether  a  particular  Order,  with  regard  to  which 
international  law  is  to  be  applied,  is  or  is  not  in  conformity 
with    recognised    international    law.     If   the    passage    has    any 
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wider  meaning,  it  is  not  in  conformity  with  the  doctrines  laid 
down  by  Lord  Stowell,  and  afterwards  applied  by  Sir  James 
Mackintosh,  Recorder  of  Bombay,  in  the  case  of  The  Minerva, 
in  which  he  thought  that  certain  Orders  were  not  in  conformity 
with  international  law — see  Life  of  the  Rt.  Hon.  Sir  James 
Mackintosh,  vol.  i.  pp.  317-19. 

Writers  on  jurisprudence,  when  they  refer  to  the  Sov«reign 
power  of  the  coimtry,  commonly  refer  to  the  power  vested  in 
the  Legislature  as  well  as  in  the  executive.  If  Story,  J.'s 
remarks  have  application  to  a  case  where  Parliament  had 
authorised,  or  where,  in  the  United  States,  a  law  had  been 
passed  directing  a  particular  course  of  action  to  be  followed, 
they  are  accurate,  and  it  may  be  that  this  is  the  explanation  of 
the  passage  which  otherwise  would  be  in  conflict  with  principle. 

Article  35  of  the  Declaration  of  London  introduced  a  new  prin- 
ciple by  abolishing  the  doctrine  of  continuous  voyage  as  applied 
to  conditional  contraband.  The  Orders  in  Council  modify  the 
effect  of  article  36  and  revise  the  doctrine.  They  are  therefore 
not  binding  on  the  Prize  Court,  and  should  be  disregarded. 

But,  even  if  valid,  the  Crown  cannot  rely  on  the  Order 
of  August  20,  because  the  Order  of  October  29  repealed  it,  and 
there  is  no  authority  for  the  proposition  that  it  continues  in  force 
as  regards  vessels  which  sailed  between  the  dates  of  the  two 
Ordi&rs.  In  Acts  of  Parliament  repealing  other  enactments  it  has 
constantly  been  the  practice  to  introduce  a  clause  providing  that 
the  rg'peal  shall  not  affect  anything  which  has  already  been 
done,  and  these  enactmemts  were  given  effect  to  by  a  general 
provision  in  section  38  of  the  Interpretation  Act,  1889,  which 
applies  to  all  statutes  passed  after  1889  to  that  effect.  But  there 
is  no  similar  provision  with  regard  to  Orders  in  Council,  and 
according  to  the  argument  for  the  Crown,  all  the  provisions  in 
Acts  of  Parliament,  that  the  repeal  of  a  statute  should  not  aSect 
anything  already  done,  were  unnecessary,  and  therefore  it  was 
unnecessary  to  introduce  the  general  provision  in  the  Act  of 
1889.  The  Order  of  October  29,  when  it  repeals  the  Order  of 
August  20,  meant  that  the  adoption  of  the  Declaration  of 
London,  subject  to  the  modifications  made  by  the  Order  of 
August  20,  was  considered  to  be  inexpedient,  and  therefore 
the  Order  is  repealed  with  no  saving  clause. 

[Cave,  K.C. — There  are  several  authorities  on  the  effect  of 
a  repeal.     There  is   Butcher  v.   Henderson   [7868]   (37  L.   J. 
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Q.B.  133;  L.  R.  3  Q.B.  335),  where  Blackburn,  J.  said,  "The 
maxkn  alike  of  I'aw  and  justice  is,  '  Nova  conslitutio  futuris 
fermam,  imponere  debet,  non  prasteritis,'  and  therefore,  thoiugh 
when  a  statute  is  repealed,  it  is  as  to  new  naatters  as  though  it 
had  never  existed,  yet  as  to  transactions  already  completed 
under  it,  it  still  has  full  effect."] 

Yes,  as  to  transactions  completed.  Lord  Tenterden  gave 
judgment  to  the  same  effect  in  Surtees  v.  Ellison  [1829] 
(&  B.  &  C.  750),  and  these  cases  would  have  aipplied  if  the 
ships'  had  been  brought  in  and  condemned  before  the  repeal. 
The  exception  has-  nothing  to  do  with  a  ship  which  has  merely 
sailed). 

And,  even  assuming  that  the  Order  of  August  20  is  effective, 
the  goods  are  ntat  "  consigned  to  an  agent  of  the  enem,y  State  " 
or  "  to>  or  for  a  merchant  or  other  person  under  the  control  of 
the  authorities  of  the  enemy  State."  Further,  article  5  of  the 
Order  in  Council,  which  provides  that,  "  notwithstanding  the 
provisions  of  aorticle  3&  of  the  Declaration,  conditiional  con- 
traband, if  s&own  to  have  the  destination  referred  to  in  article  33 
[enemy  armed  forces  or  Government],  is  liable;  to  capture  to 
whatever  port  the  vessel  is  bound  and  at  whatever  port,  the 
cargo  is  to  be  discharged,"  is  n.ot  satisfied.  This  Order,  there- 
fore, even  if  in  force,  would  not  help:  the  case  for  the  Crown. 

With  regard  to  the  Ordier  of  October  29' — assuming  it  to  be 
in  force — heading  3  provides  that,,  "notwithstanding  the  provi- 
sion of  article  35  of  the  Declaration,  conditional  contraband;  shall 
be  liable,  to  capture  on  board  a  vrasel  bound  for  a  neutral  port 
if  the  goods  are  consigned  'to  order.'  "  These  words  mean  "  to 
the  order  of  the  consignor."  The  Order  cannot  apply  to  the 
case  of  goods  consigned  to  the  consignee  or  his  order.  A  bill 
of  lading"  is  not  negotiable^  if  the^  words  "  to  order  "  are  omitted — 
Henderson  &:  Go.  v.  Gomptoir  d'Escompte  de  Paris  [187^] 
(i2  L.  J.  P.G.  60;  L.  R.  5  P.G.  253).  The  motive  underlying 
the  provision  in  the  O^der  is  that  if  the  bills  of  lading  are  in 
blank  the  goods  may  go  anywhere — to  any  person  to  whom  the 
duplicaie  copies  have  beeui  semt — which  cannot  happen  if  the 
goods  are  consigned  to  a  sp,eciiie  person  or  his  order. 

To  succeed  in  these  cases  the  Crown  has  the  burden  of 
pcaving  that  the  goods  were,  eontraband  and  liable  to  confis- 
cation, and  the  attempt  to  make  out  the  two  things  necessary 
— namely,  that,  the  goods  were  destined  to  the  German  forces 
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or  Government,  and  that  they  were  to  go  to  that  destination 
by  continuous  voyage  within  the  meaning  of  the  cases  which 
have  been  referred  to — ^has  totally  failed.  The  goods,  therefore, 
should  be  restored  to  the  various  claimants  with  adequate 
compensation  for  the  losses  they  have  sustained  by  reason  of 
the  seizure. 

Leslie  Scott,  K.C.,  following,  and  also  for  Morris  &  Co. 
and  Stern  &  Co. — The  cases  of  Hobbs  v.  Henning  [i865] 
(34  L.  J.  C.P.  117)  and  Seymour  v.  London  and  Provincial 
Insurance  Co.  [1872]  (41  L.  J.  C.P.  193)  shew  that  to  render 
contraband  liable  to  condemnation  it  must  be  proved  that  the 
destination  is  a  guilty  destination.  The  principle  underlying 
the  rule  of  international  law,  that  contraband  is  liable  to 
condemnation,  is  that  the  neutral  shipper  of  contraband,  in  his 
private  capacity,  is  guilty  of  an  unneutral  act  towards  the  belli- 
gerent; and  these  two  cases  draw  a  clear  distinction,  on  the 
question  of  continuous  voyage,  between  a  shipment  to  a  neutral 
port  for  the  purpose  of  the  goods  ultimately  finding  their  way 
to  a  contraband  destination,  and  a  shipment  which  is  continuous 
to  that  destination  in  the  sense  that  the  shipper  is  a  party  to 
the  transport  to  the  ultimate  destination.  See  also  The  Imina 
[1800]  (3  C.  Rob.  167;  1  Eng.  P.C.  289)  and  Pellegat  v.  Angeli. 
[1835]  (4  L.  J.  Ex.  326;  2  C.  M.  &  R.  311).  Applying  that 
principle  to  the  facts  of  the  present  case,  where  goods  are 
merely  going  to  the  neutral  port  because  they  will  find  a  ready 
sale  there,  it  is  immaterial  whether  it  be  direct  to  German 
buyers  or  to  dealers  who  will  send  the  goods  on  to  Germany, 
because,  for  the  purpose  of  conditional  contraband,  the  con- 
tinuity of  the  voyage  to  the  enemy  Government  or  forces  must 
be  established,  and  it  does  not  matter  at  what  point  short  of 
that  ultimate  destination  the  voyage  is  terminated,  whether  it 
be  in  Denmark  or  in  Germany,  if  it  is  terminated  at  any  point 
short  of  that  destination. 

Dawson  Miller,  K.C.,  for  J.  Ullmann  &  Co.,  in  respect  of 
rubber  on  board  the  Fridland. — The  Order  in  Council  of 
August  20  can  in  no  way  impair  the  doctrine  that,  in  order  to 
prove  hostile  destination  (bearing  in  mind  the  distinction  between 
absolute  and  conditional  contraband),  it  must  be  shewn  that  the 
hostile  destination  was  the  result  of  one  mercantile  transaction 
preconceived  from  the  outset.  The  mere  fact  that  the  rubber 
was  called  gum  is  not  sufficient  to  raise  any  presumption  of 
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a  consignment  to  enemy  forces  or  a  Government  department 
of  the  enemy.  The  argument  of  the  Attorney-General  amounts 
to  this — that  once  it  appears  that  there  are  "  false  papers," 
although  these  are  not  false  papers  at  all — condemnation  follows 
ipso  facto.  None  of  the  cases  which  have  been  referred  to 
supports  that  proposition.  Most  of  them  were  decisions  upon 
the  question  of  how  far  a  vessel  herself  was  implicated  by  false 
papers,  where  there  had  been  either  a  carriage  of  contraband 
or  a  breach  of  blockade.  False  papers  in  themselves  do  not 
work  a  forfeiture.  However  guilty  the  intention  may  be 
— assuming  that  the  rubber  was  falsely  described  in  order  to 
avoid  capture — the  consignors  or  shipowners,  being ^  under  the 
mistaken  impression  that  conditional  contraband  bound  to 
Denmark  was  liable  to  capture— if,  in  fact,  it  turns  out  that 
the  destination  is  innocent,  then,  whatever  their  intentions  may 
have  been,  the  cargo  cannot  be  condemned — see  The  Trende 
SosTRE  [1807]  (6  C.  Rob.  391n.;  1  Eng.  P.O.  588),  The 
LisETTE  [1806]  (6  C.  Rob.  387;  1  Eng.  P.C.  587),  and  The 
Madonna  del  Burso  [1802]  (4  C.  Rob.  169;  1  Eng.  P.C.  370). 

On  October  22  the  export  of  rubber  from  Denmark  was 
prohibited,  and  the  Fridland  did  not  sail  from  New  York  until 
the  28th.  It  is  inconceivable,  therefore,  if  the  intention  was 
to  have  this  consignment  transhipped  to  a  hostile  destination, 
that  it  was  not  put  on  a  vessel  bound  to  Sweden,  where 
at  that  time  there  was  no  prohibition  against  the  exportation 
of  rubber.  But  the  description  of  rubber  as  "  gum  "  was  not  a 
false  description.  It  is  admitted  that  there  is  no  evidence  that 
gum  is  used  to  designate  rubber  bound  to  Great  Britain,  but 
it  is  a  word  in  common  use  in  America,  and  at  most  it  was  an 
unusual,  though  a  perfectly  legitimate,  description.  It  may  be 
that  after  argument  a  Court  might  decide  otherwise  on  the 
ground  that  it  was  more  in  consonance  with  commercial  usage 
to  call  it  rubber.  But  that  does  not  make  it  a  fraud,  and  only 
means  that  the  shippers  were  wrong  in  assuming  that  they  were 
within  their  rights  in  calling  it  gum. 

[Sir  Samuel  Evans  (The  President). — In  The  Carolinv 
[1800]  (3  C.  Rob.  75)  the  cargo,  the  destination  of  which  was 
wrongly  stated  in  the  ship's  papers,  was  condemned.] 

Destination  goes  to  the  root  of  the  matter.  If  the  destination 
is  wrongly  stated,  the  inference,  if  the  cargo  be  of  a  contraband 
nature,    is  that  it  is   going  to   an   enemy   port.     This    alleged 
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misdescription  does  not  prove  enemy  destination  at  all.  The 
charterers,  and  not  the  consignees,  are  responsible  for  the 
description,  and  putting  the  most  adverse  construction  upon  it 
it  was  merely  a  devise  to  get  the  rubber  through  unmolested — 
not  to  an  enemy  port — but  to  its  real  destination,  Copenhagen. 

[Reference  was  also  made  to  The  Margaretiia  Charlotte 
[1801]  (3  C.  Rob.  78n.),  The  Ebenezer  [1806]  (6  C.  Rob. 
250),  The  Sarah  Christina  [1799]  (1  C.  Rob.  237;  1  Eng. 
P.C.  125),  and  The  Phosnix  [1800]  (3  C.  Rob.  186).] 

Counsel,  for  the  various  other  claimants  dealt  with  the  facts 
of  their  respective  cases,  and  adopted,  in  the  main,  the  argu- 
ments already  set  out. 

The  Solicitor-General'  {Sir  F.  E.  Smith,  K.C.),  in  reply. — 
The  evidence  establishes  that,  with  the  outbreak  of  war, 
an  enormous  increase  took  place  in  the  export  of  foodstu!ffis 
from  the  United  States  to  Scandinavian  ports,  and  the  case 
now  made  by  the  American  shippers,  that  the  cargoes  were 
intended  for  the  civilian  population  of  Germany,  cannot  be 
accepted,  for  it  is  inconsistent — firstly,  with  the  case  put  forward 
originally  that  the  shipments  were  intended  for  Scandinavian 
consumption;  secondly,  with  the  devices  adopted  to  create  the 
impression  that  agents  with  German  connections  were  bona  fide 
neutral  consignees;  thirdly,  with  the  failure  of  the  claimants 
to  produce  the  contracts,  instructions,  &c.,  for  the  carrying  out 
of  the  contracts  to  the  civilian  population;  and  fourthly,  with 
the  private  correspondence  of  the  parties  as  revealed  in  the 
intercepted  documents. 

With  regard  to  the  bills  of  lading,  they  do  not  shew  the 
real  destination,  and  to  that  extent  they  are  false.  They  were 
nearly  all  "  to  order,"  and  therefore  did  not  shew  the  real 
consignees.  They  ought  to  have  been  "  through  "  bills  of  lading 
to  the  order  of  the  German  merchants  at  the  port  to  which  the 
goods  were  ultimately  destined.  In  The  Graaf  Bernstorf 
[1800]  (3  C.  Rob.  109;  1  Eng.  P.C.  265)  the  Court  said,  "The 
question  will  distinctly  arise,  whether  a  person  having  sent  out 
contraband  articles  under  a  false  destination  can  be  admitted 
to  stand  up  in  a  Court  of  a  belligerent  and  claim  a  cargo  arising 
out  of  the  proceeds  of  that  contraband." 

The  case,  as  a  whole,  is  covered  by  the  observation  of 
Lord  Stowell  in  The  Sarah  Christina  (1  C.  Rob.  237;  1  Eng. 
P.C.   125),  that  there  has  been  "  a  total  absence  of  that  fair 
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conduct  which  ought  to  have  been  maintained  in  order  to  entitle 
the  cargo  to  the  benefit  of  the  more  favourable  rule  " ;  and  it 
is  submitted  that  the  claimants'  bad  faith  is  fatal  to  their 
claims— see  The  Eenrom  [1799]  (2  C.  Rob.  1,  at  p.  9;  1  Eng. 
P.O.  168,  at  p.  174),  where  Sir  W.  Scott  said :  "  The  regular 
penalty  of  such  a  proceeding  must  be  confiscation;  for  it  is  a 
rule  of  this  Court,  which  I  shall  ever  hold  till  I  am  better 
instructed  by  the  Superior  Court,  that  if  a  neutral  will  weave 
a  web  of  fraud  of  this  sort,  this  Court  will  not  take  the  trouble 
of  picking  out  the  threads  for  him,  in  order  to  distinguish  the 
sound  from  the  unsound;  if  he  is  detected  in  fraud  he  will  be 
involved  in  toto.  A  neutral  surely  cannot  be  permitted  to  say, 
'  I  have  endeavoured  to  protect  the  whole  but  this  part  is  really 
my  property;  take  the  rest,  and  let  me  go  with  my  own.'  If  he 
will  engage  in  fraudulent  concerns  with  other  persons,  they 
must  all  stand  or  fall  together."  See  also  The  Calypso 
[1799]  (2  C.  Rob.  154),  The  Rosalie  and  Betty  [1800] 
(2  C.  Rob.  343;  1  Eng.  P.C.  246),  and  The  Neptunus  [1800] 
(3  C.  Rob.  80). 

With  regard  to  the  rubber  claims,  a  misleading  description 
of  the  cargo  was  adopted  in  order  to  deceive  the  captor.  The 
fact  that  certain  persons  in  other  connections  call  rubber 
"  gum  "  is  only  relevant  if  there  be  no  intention  to  deceive.  If 
there  were  such  an  intention,  the  trick  adopted  is  aggravated 
because  it  is  more  subtle,  and  it  is  obvious  that  the  reason 
that  the  rubber  was  described  as  gum  was  that  rubber  was 
well  known  to  be  objectionable,  and  gum  was  known  to  be 
innocent. 

The  claimants'  arguments  are  based  on  the  proposition,  first, 
that  a  sale  by  neutrals  to  neutrals  in  neutral  territory  is  per- 
missible, even  though  the  vendor  knows  that  the  buyer  will 
sell  to  the  enemy;  and  secondly,  that  a  sale  by  a  neutral  to 
the  enemy  on  neutral  territory  is  equally  permissible.  But  only 
about  one-fifth  of  the  goods  shipped  on  these  ships  even  purport 
to  have  been  already  sold;  the  balance  was  sent  on  consignment 
by  the  packers  to  their  agents,  many  of  whom  had  come  from 
Hamburg  to  see  that  the  goods  were  sent  through  to  Hamburg 
without  delay,  and  counsel  for  the  various  claimants  have 
entirely  failed  to  meet  the  point  that,  in  the  majority  of  the 
cases,  there  was  no  question  of  sale. 

p.o.o.  28 
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The  Crown  has  proved  enough  to  make  it  necessary  for 
the  claimants  to  shew  by  affirmative  evidence — ^which  they  alone 
can  give — that  the  case  now  put  forward,  that  the  goods  were 
sold  in  Copenhagen  to  German  merchants  for  the  civilian 
population,  is  a  true  one.  The  argument  of  Sir  Robert  Finlay, 
that  it  is  necessary  for  the  Crown  to  prove  affirmatively  that 
the  goods  were  intended  for  the  German  Government  or  forces 
as  a  transit  planned  from  the  outset  by  the  American  consignors, 
involves  too  wide  a  proposition,  and  puts  too  great  an  onus  on 
the  Crown.  It  is  impossible  for  the  Crown  to  shev^f  that  the 
persons  who  sent  the  goods  into  Germany  were  German  Govern- 
ment agents,  because  the  evidence  establishes  that  it  is  not  the 
practice  of  Germany  to  buy  openly  by  agents.  In  war  time 
the  Government  encourages  imports  by  abolishing  the  tariffs, 
and  when  the  goods  have  been  brought  in  exercise  the  power 
of  requisition. 

When  the  neutral  is  prepared  to  cloak  the  transactions  by 
the  use  of  bills  of  lading  made  out  to  order  at  an  intervening 
port,  it  is  impossible  for  the  Crown  to  discharge  the  onus 
which  the  claimants  seek  to  impose  upon  them.  All  that  the 
Crown  must  do  is  to  satisfy  the  Court  that  there  was  "  a  highly 
probable  military  destination,"  and  this  has  been  done.  This 
rule  has  been  universally  applied  by  belligerents  in  recent 
wars.  By  article  14  of  the  Japanese  Regulations  provisions 
will  be  held  to  be  contraband  of  war  "  when  they  are  destined 
for  the  enemy  army  or  navy,  or  when  they  may  from  the 
circumstances  of  their  place  of  destination  be  regarded  as 
intended  for  the  use  of  the  army  or  navy  on  reaching  enemy 
territory  " — Russian  and  Japanese  Prize  Cases,  vol.  ii.  p.  424. 

It  is  useful  to  see  how  the  enemy  draw  inferences  that  goods 
are  destined  to  a  military  base.  In  the  case  of  The  Maria 
[1915]  {Hanseatiche  Gerichtszeitung ,  April  17;  translated  in 
Lloyd's  List,  July  1),  a  Dutch  ship,  captured  on  September  21, 
1914,  on  a  voyage  to  Belfast  with  a  cargo  of  wheat,  and  brought 
before  the  Prize  Court  at  Hamburg,  it  was  argued  on  behalf  of 
the  shipowners  and  cargo  owners  that  the  cargo  was  exclusively 
destined  for  the  private  use  of  the  purchaser,  and  was  to  be 
sold  to  private  persons  and  not  to  the  British  army,  and  the 
claimants  produced  a  number  of  documents  to  substantiate  their 
statements;  but  the  Court  drew  an  irrebuttable  inference  that 
Belfast  was  one  of  the  "  fortified  places  and  the  places  used 
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by  the  English  fighting  forces  as  a  base  for  military  operation 
and  supplies." 

[Sir  Samuel  Evans  (The  President). — I  think  by  the  latest 
Ordinance  of  the  German  Empire  the  presumed  enemy  destina- 
tion is  a  very  wide  one.  "  Enemy  destination  of  conditional 
contraband  is  presumed  (1)  if  the  same  is  consigned  to  an 
Administrative  Organ  of  the  enemy  State  or  to  an  agent  of 
such  authority,  or  to  a  merchant  regarding  whom  it  has  been 
established  that  he  supplies  articles  of  the  kind  in  question  or 
products  made  from  the  same  to  the  Armed  Forces  or  the 
Administrative  Organ  of  the  enemy;  or  (2)  where  the  consign- 
ment is  to  order  or  to  a  consignee  not  named  in  the  papers,  or 
to  a  person  residing  in  enemy  territory  or  territory  occupied 
by  the  enemy;  or  (3)  if  the  consignment  is  destined  for  a 
fortified  place  of  the  enemy  or  to  a  place  used  as  a  base  for 
military  operations  or  supplies."  The  widest  there,  of  course, 
is  a  consignment  to  a  person  residing  in  enemy  territory  or 
territory  occupied  by  the  enemy.  That  is  from  the  Ordinance 
of  April  18,  1915,  so  far  as  I  have  been  able  to  ascertain  it.] 

With  regard  to  the  argument  that  the  Prize  Court  cannot 
act  on  Orders  in  Council,  which,  it  is  suggested,  are  in  conflict 
with  the  law  of  nations,  it  is  submitted  that  in  case  of  any 
alleged  contradiction  between  an  Order  in  Counci!  and  an 
alleged  rule  of  international  law,  there  is  a  presumption  in 
favour  of  the  legality  of  the  Order  in  Council.  That  doctrine 
is  borne  out  by  the  case  of  The  Fox  (Edw.  311 ;  2  Eng.  P.C.  61). 
If  it  could  be  shewn  that  there  was  a  clear  contradiction  between 
an  Order  in  Council  and  a  rule  of  international  law,  it  would 
be  the  duty  of  the  Prize  Court  to  enforce  the  Order  in  Council 
as  emanating  from  the  authority  from  which  it  derives  its 
powers — see  Maisonnaire  v.  Keating  (2  Gall.  325).  But 
the  rules  made  by  the  two  Orders  in  Council  are  not  in  viola- 
tion of  international  law.  The  doctrine  of  continuous  voyage 
is  accepted  by  the  claimants,  and  recognised  by  the  international 
jurisprudents  of  England  and  America. 

Assuming  the  claimants'  argument  to  be  good,  that  the 
Order  in  Council  of  August  20  is  entirely  nullified  by  the 
Order  in  Council  of  October  29,  then  either  the  law  in  force 
before  the  August  Order  in  Council  must  be  operative,  so  that  the 
doctrine  of  continuous  voyage  with  the  American  extension  of 
that  doctrine  apply,  or  the  October  Order  in  Council  must  apply. 
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In  conclusion,  the  goods  of  the  Chicago  packers,  consigned 
by  them  or  their  agents,  are  subject  to  condemnation  on  the 
grounds,  first,  that  there  is  sufficient  evidence  of  enemy  military 
or  Government  destination;  secondly,  that  the  fraud  which  these 
claimants  have  practised  carries  condemnation;  and  thirdly, 
that  the  fraud  shifts  the  onus,  and  the  claimants  have  not 
proved  an  innocent  destination.  Goods  which  are  consigned 
to  named  consignees  other  than  agents  are  subject  to  condemna- 
tion on  the  grounds :  First,  that  the  claimants  have  not  produced 
proper  evidence  that  the  property  in  the  goods  had  passed 
to  them,  and  that,  if  not,  these  goods  are  involved  in  the 
condemnation  of  the  other  property  of  the  packers — see 
article  42  of  the  Declaration  of  London;  and  secondly,  that  the 
claimants  are  involved  in  the  general  fraud  organised  by  the 
packers.  Belligerents  cannot  be  expected  to  sort  the  good 
claims  from  the  bad,  especially  when  unassisted  in  the  matter 
of  documents.  Alternatively,  if  any  of  the  goods  are  entitled 
to  be  released,  there  should  be  no  compensation,  as  there  was 
reasonable  cause  for  capture. 

The  conditionally  contraband  rubber  is  subject  to  con- 
demnation on  the  grounds :  First,  that  there  is  sufficient 
evidence  of  enemy  military  or  Government  destination; 
secondly,  that  the  misdescription  involves  condemnation  per  se; 
and  thirdly,  that  the  fraud  shifts  the  onus,  and  the  claimants 
have  not  proved  an  innocent  destination.  The  absolute  con- 
traband should  be  condemned  on  the  same  grounds,  but  as 
there  is  sufficient  evidence  of  destination  to  an  enemy  country 
no  more  need  be  proved. 

Cur.  adv.  vult. 

Sept.  16. — Sir  Samuel  Evans  (The  President). — The 
cargoes  which  have  been  seized,  and  which  are  claimed  in 
these  proceedings,  were  laden  on  four  steamships  belonging 
to  neutral  owners,  and  which  were  under  time  charters  to  an 
American  corporation,  the  Gans  Steamship  Line.  John  H. 
Gans,  the  president  of  the  company,  is  a  German.  He  has 
resided  in  America  for  some  years,  but  he  has  not  been 
naturalised.  The  general  agent  of  the  company  in  Europe  was 
one  Wolenburg,  of  Hamburg. 

The  four  ships  were  the  Alfred  Nobel,  the  Bjornsljerne 
Bjornson,  the  Fridland,  and  the  Kim.     They  all  started  within 
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a  period  of  three  weeks  in  October  and  November  last  on 
voyages  from  New  York  to  Copenhagen  with  very  large  cargoes 
of  lard,  hog  and  meat  products,  oil  stocks,  wheat,  and  other 
foodstuffs;  two  of  them  had  cargoes  of  rubber  and  one  of  hides. 
They  were  captured  on  the  voyage,  and  their  cargoes  were 
seized  on  the  ground  that  they  were  conditional  contraband 
alleged  to  be  confiscable  in  the  circumstances,  with  the  excep- 
tion of  one  cargo  of  rubber,  which  was  seized  as  absolute 
contraband. 

The  Court  is  now  asked  to  deal  only  with  the  cargoes.  All 
questions  relating  to  the  capture  and  confiscability  of  the  ships 
are  left  over  to  be  argued  and  dealt  with  hereafter. 

It  is   necessary   to   note   the   various   dates   of   sailing   and 

capture.     They  are  as  follows : 

Date  of  Date  of 

Sailing.  Capture. 

Alfred  Nobel    .        .        .     Oct.  20,  1914.       Nov.    5, 1914. 

Bjornstjerne  Bjornson      .       ,,27      ,,  ,,      11      ,, 

Fridland   ....,,    28     ,,  „      10     ,, 

Kim  ....  Nov.  11      ,,  „     28     ,, 

Upon  some  of  these  dates  may  depend  questions  touching 
what  Orders  in  Council  are  applicable.  One  Order  in  Council, 
adopting  with  modifications  the  provisions  of  the  Convention 
known  as  the  "  Declaration  of  London,"  was  promulgated  on 
August  20,  1914,  and  another  on  October  29,  1914.  Proclama- 
tions as  to  contraband,  absolute  and  conditional,  were  issued 
on  August  4,  September  21,  and  October  29,  1914. 

It  is  useful  to  note  here,  in  order  to  avoid  any  possible 
misconception  or  confusion,  that  the  later  Order  in  Council  of 
March  11,  1915  (sometimes  called  the  Reprisals  Order),  does 
not  affect  the  present  cases  in  any  way. 

Before  proceeding  to  state  the  result  of  the  examination  of 
the  facts  relative  to  the  respective  cargoes  and  claims,  a  general 
revicAv  may  be  made  of  the  situation  which  led  up  to  the 
dispatch  of  the  four  ships  with  their  cargoes  to  a  Danish  port. 

Notwithstanding  the  state  of  war,  there  was  no  difficulty  in  the 
way  of  neutral  ships  trading  to  German  ports  in  the  North  Sea 
other  than  the  perils  which  Germany  herself  had  created  by 
the  indiscriminate  laying  and  scattering  of  mines  of  all  descrip- 
tion, unanchored  and  floating  outside  territorial  waters  in  the 
open  sea  in  the  way  of  the  routes  of  maritime  trade,  in  defiance 
of  international  law  and  the  rules  of  conduct  of  naval  warfare, 
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and  in  flagrant  violation  of  the  Hague  Convention,  to  which 
Germany  was  a  party.  Apart  from  these  dangers,  neutral 
vessels  could  have,  in  exercise  of  their  international  right, 
voyaged  with  their  goods  to  and  from  Hamburg,  Bremen, 
Emden,  and  any  other  ports  of  the  German  Empire.  There  was 
no  blockade  involving  risk  of  confiscation  of  vessels  running 
or  attempting  to  run  it.  Neutral  vessels  might  have  carried 
conditional  and  absolute  contraband  into  those  ports,  acting 
within  their  rights  under  international  law,  subject  only  to  the 
risk  of  capture  by  vigilant  warships  of  this  country  and  its 
allies. 

But  the  trade  of  neutrals — other  than  the  Scandinavian 
countries  and  Holland — ^with  German  ports  in  the  North  Sea, 
having  been  rendered  so  difficult  as  to  become  to  all  intents 
impossible,  it  is  not  surprising  that  a  great  part  of  it  should 
be  deflected  to  Scandinavian  ports,  from  which  access  to  the 
German  ports  in  the  Baltic  and  to  inland  Germany  by  overland 
routes  was  available,  and  that  this  deflection  resulted,  the  facts 
universally  known  strongly  testify.  The  neutral  trade  concerned 
in  the  present  cases  is  that  of  the  United  States  of  America,  and 
the  transactions  which  have  to  be  scrutinised  arose  from  a 
trading,  either  real  and  bona  fide,  or  pretended  and  ostensible 
only,  with  Denmark,  in  the  course  of  which  these  vessels'  sea 
voyages  were  made  between  New  York  and  Copenhagen. 

Denmark  is  a  country  with  a  small  population  of  less  than 
three  millions,  and  is,  of  course,  as  regards  foodstuffs,  an 
exporting,  and  not  an  importing,  country.  Its  situation, 
however,  renders  it  convenient  to  transport  goods  from  its 
territory  to  German  ports  and  places  like  Hamburg,  Altona, 
Liibeck,  Stettin,  and  Berlin. 

The  total  cargoes  in  the  four  captured  ships  bound  for 
Copenhagen  within  about  three  weeks  amounted  to  about 
73,237,000  lb.  in  weight.  (These  weights  and  other  weights 
which  will  be  given  are  gross  weights  according  to  the  ships' 
manifest.)  Portions  of  these  cargoes  have  been  released,  and 
other  portions  remain  unclaimed.  The  quantity  of  goods  claimed 
in  these  proceedings  is  very  large.  Altogether  the  claims  cover 
about  32,312,000  lb.  (exclusive  of  the  rubber  and  hides). 

The  claimants  did  not  supply  any  information  as  to  the 
quantities  of  similar  products  which  they  had  supplied  or  con- 
signed to  Denmark  previous  to  the  war. 
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Some  illustrative  statistics  were  given  by  the  Crown  with 
regard  to  lard  of  various  qualities,  which  are  not  without 
significance,  and  which  form  a  fair  criterion  of  the  imports  of 
these  and  like  substances  into  Denmark  before  the  war;  and 
they  give  a  measure  for  comparison  with  the  imports  of  lard 
consigned  to  Copenhagen  after  the  outbreak  of  war  upon  the 
four  vessels  now  before  the  Court.  The  average  annual 
quantity  of  lard  imported  into  Denmark  during  the  three  years 
1911  to  1913  from  all  sources  was  1,459,0001b.  The  quantity 
of  lard  consigned  to  Copenhagen  on  these  four  ships  alone 
was  19,252,000  lb.  Comparing  these  quantities,  the  result  is  that 
these  vessels  were  carrying  towards  Copenhagen  within  less 
than  a  month  more  than  thirteen  times  the  quantity  of  lard 
which  had  been  imported  annually  to  Denmark  for  each  of  the 
three  years  before  the  war. 

To  illustrate  further  the  change  effected  by  the  war,  it  was 
given  in  evidence  that  the  imports  of  lard  from  the  United  States 
of  America  to  Scandinavia  (or,  more  accurately,  to  parts  of 
Europe  other  than  the  United  Kingdom,  France,  Belgium, 
Germany,  the  Netherlands,  and  Italy)  during  the  months  of 
October  and  November,  1914,  amounted  to  50,647,849  lb.  as 
compared  with  854,856  lb.  for  the  same  months  in  1913 — shewing 
an  increase  for  the  two  months  of  49,792,993  lb. ;  or,  in  other 
words,  the  imports  during  those  two  months  in  1914  were 
nearly  sixty  times  those  for  the  corresponding  months  of  1913. 

One  more  illustration  may  be  given  from  statistics  which 
were  given  in  evidence  for  the  claimants  Hammond  &  Co.  and 
Swift  &  Co. :  In  the  five  months,  August-December,  1913,  the 
exports  of  lard  from  the  United  States  of  America  to  Germany 
were  68,664,9751b.  During  the  same  five  months  in  1914  they 
had  fallen  to  a  mere  nominal  quantity — 23,800  lb.  On  the  other 
hand,  during  those  periods  similar  exports  from  the  United, 
States  of  America  to  Scandinavian  countries  (including  Malta 
and  Gibraltar,  which  would  not  materially  affect  the  comparison) 
rose  from  2,125,5791b.  to  59,694,447  lb. 

These  facts  give  practical  certainty  to  the  inference  that  an 
overwhelming  portion  (so  overwhelming  as  to  amount  to  almost 
the  whole)  of  the  consignments  of  lard  in  the  four  vessels 
we  are  dealing  with  was  intended  for,  or  would  find  its  way 
into,  Germany.  These,  however,  are  general  considerations, 
important  to  bear  in  mind  in  their  appropriate  place,  but  not 
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in  any  sense  conclusive  upon  the  serious  questions  of  consecu- 
tive voyages,  of  hostile  quality,  and  of  hostile  destination,  which 
are  involved  before  it  can  be  determined  whether  the  goods 
seized  are  confiscable  as  prize. 

The  dates  of  sailing  and  capture  have  been  given  with  an 
intimation  that  they  may  have  a  bearing  upon  the  law  applicable 
to  the  cases.  The  Alfred  Nobel,  the  Bjornstjerne  Bjornson,  and 
the  Fridland  started  on  their  voyages  in  the  interval  between 
the  making  of  the  two  Orders  in  Council  of  August  20  and 
October  29.  The  Kim  commenced  her  voyage  after  the  latter 
Order  came  into  force. 

By  the  Proclamation  of  August  4  all  the  goods  now  claimed 
(other  than  the  rubber  and  the  hides)  were  declared  to  be 
conditional  contraband. 

The  cargoes  of  rubber  seized  were  laden  on  the  Fridland 
and  the  Kim.  Rubber  was  declared  conditional  contraband  on 
September  21,  1914,  and  absolute  contraband  on  October  29. 
Accordii^gly,  the  rubber  on  the  Fridland  was  conditional  con- 
traband, and  that  on  the  Kim  was  absolute  contraband. 

The  hides  were  laden  on  the  Kim,.  Hides  were  declared 
conditional  contraband  on  September  21,  1914. 

No  contention  was  made  on  behalf  of  the  claimants  that 
the  goods  were  not  to  be  regarded  as  conditional  or  absolute 
contraband,  in  accordance  with  the  respective  proclamations 
affecting  them.  That  is  to  say,  it  was  admitted  that  the  goods 
partook  of  the  character  of  conditional  or  absolute  contraband 
under  the  said  proclamations,  and  were  to  be  dealt  with 
accordingly. 

The  law  can  best  be  discussed,  and  can  only  be  applied, 
after  ascertaining  the  facts. 

The  details  relating  to  the  ships  and  their  cargoes,  which  it 
has  been  necessary  to  examine,  are  very  voluminous.  I  must 
try  to  summarise  them  for  the  purposes  of  this  judgment,  in 
order  to  make  it  intelligible  in  principle  and  in  the  results.  To 
attempt  to  give  even  a  moderate  proportion  of  the  details  would 
tend  to  bewildering  confusion. 

The  number  of  separate  bills  of  lading  covering  the  cargoes 
on  the  four  vessels  is  about  625.  Four  large  American  firms 
were  consignors  of  goods  on  each  of  the  four  vessels,  and  a 
fifth  on  two  of  them.  According  to  the  figures  given  to  the 
Court  by  the  Law  Officers  of  the  Crown,  those  five  American 
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firms  were  consignors  of  lard  and  meat  products  to  the  following 
extent : 


lb. 

Armour  &  Co 

9,677,978 

Morris  &  Co.  (with  Stern  &  Co.)     . 

6,868,213 

Hammond  &  Co.  (with  Swift  &  Co.) 

3,397,005 

Sulzberger  &  Sons  Co. 

2,602,009 

Cudahy  &  Co 

729,379 

This  makes  up  a  total  of     .         .         .     23,274,584 

These  figures  I  accept  as  substantially  correct.  The  other 
figures  in  my  judgment  I  am  responsible  for. 

Those  portions  of  the  cargoes  which  have  been  released, 
and  those  which  have  not  been  claimed,  will  be  dealt  with  in 
a  separate  judgment.  There  is  some  overlapping,  as  some  parts 
of  the  cargoes  have  been  claimed  by  the  consignors,  and  also 
by  some  alleged  vendees.  For  these  and  other  reasons  some 
corrections  in  the  figures  which  follow  may  become  necessary, 
but  they  are  substantially  correct  as  they  stand  in  the  various 
documents  and  as  they  were  dealt  with  at  the  hearing,  and 
certainly  sufficiently  accurate  for  the  purpose  of  determining 
all  questions  relating  to  the  rights  of  the  Crown  to  condemnation 
or  of  the  various  claimants  to  release.  [His  Lordship  analysed 
the  claims  as  set  out  above  (ante,  pp.  407-411),  and  continued:] 
The  first  steamship  which  sailed  was  the  Alfred  Nobel.  The 
chief  shippers  on  this  vessel  were  Morris  &  Co.  and  Armour 
&  Co.  The  direct  claim  of  these  two  companies  in  respect  of 
goods  laden  by  them  on  this  vessel  are:  Morris  &  Co., 
1,574,0911b.,  and  Armour  &  Co.   1,537,9131b. 

It  will  be  convenient  to  investigate  the  cases  of  these  shippers 
first  in  this  order,  both  as  regards  the  Alfred  Nobel  and  the 
other  three  steamers,  upon  all  of  which  these  two  companies 
were  heavy  consignors. 

Morris  &  Co. 

This  meat-packing  company,  of  Chicago  and  New  York,  at 
the  beginning  of  the  war  had  a  large  business  with  Germany, 
which  they  carried  on  at  the  Europe  end,  at  Hamburg.  They 
had  in  their  employ  at  Hamburg  two  persons,  named  McCann 
and  Fry.  Fry  was  their  manager.  They  appear  to  have  had 
an  agent  also  at  Copenhagen  of  the  name  of  Conrad  Bank. 
The  transactions  relating  to  their  shipments  of  between  six  and 
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a  half  and  seven  million  lb.  of  products  on  the  four  vessels  were 
carried  through  by  McCann  and  Fry,  and  not  by  Bang.  Not 
long  after  the  war  began  McCann  and  Fry  left  Hamburg,  and 
took  up  their  quarters  at  Copenhagen. 

McCann  was  named  in  hundreds  of  the  bills  of  lading  in 
which  Morris  &  Co.  were  the  shippers  as  the  "  party  to  be 
notified."  He  was  so  named  in  all,  with  a  few  exceptions 
which  are  insignificant.  He  had  no  business  at  Copenhagen  or 
in  Denmark  before  the  war.  He  had  apparently  no  ofBce  in 
Copenhagen.  His  address  was  "  The  Bristol  Hotel."  The 
instructions  to  him  from  Morris  &  Co.  as  to  the  change  from 
Hamburg  to  Copenhagen,  and  as  to  the  initiation  and  progress 
of  the  business  transactions  carried  on  either  at  or  through 
Copenhagen,  must  have  been  in  writing  unless  he  visited 
America  or  some  one  from  America  visited  him.  No  such 
instructions  were  produced  in  evidence,  and  no  explanation  was 
given  of  them.  Not  a  single  letter  passing  between  Morris  & 
Co.  and  McCann  or  Fry  was  produced.  A  few  telegrams  were 
in  evidence,  but  that  was  due  to  their  having  been  intercepted 
by  the  British  Censor,  and  they  were  put  before  the  Court  by 
the  Procurator-General.  McCann  did  not  even  make  an  affidavit 
in  explanation  of  his  own  part  of  the  transactions.  Nor  did 
Fry.  Affidavits  from  them,  if  they  comprised  a  complete  and 
truthful  statement  of  the  facts  within  their  knowledge,  would 
have  been  of  value  and  assistance  to  the  Court. 

On  November  28  McCann  and  Fry  together  formed  a 
company  in  Copenhagen,  under  the  name  of  the  "  Dansk  Fedt 
Import  Kompagnie."  Its  capital  was  only  about  120/. 
(2,000  kronen),  but  it  imported  lard  and  meat  by  the  end  of 
the  year — that  is,  in  about  five  weeks — to  the  value  of  about 
280,000/.  (5,000,000  kronen).  Later  on  McCann  is  cabling  from 
Copenhagen  to  Morris  &  Co.  in  New  York,  "  Don't  ship  any 
lard  Copenhagen,  export  prohibited."  Afterwards,  goods  like 
lard  and  fat  backs  were  consigned  by  Morris  &  Co.  to  Genoa — 
Italy  had  not  then  joined  in  the  war. 

The  evidence  put  forward  in  support  of  the  direct  claim  of 
Morris  &  Co.  was  an  affidavit  of  Mr.  Harry  A.  Timmins,  which 
was  sworn  in  Chicago  on  May  27,  1915.  Mr.  Timmins  is  the 
assistant  secretary  and  treasurer  of  the  company.  The  case 
which  he   there   makes   is   that   the    goods   had   been   sent   to 
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Copenhagen    in   the    ordinary    course    of   the   business    of   the 
company  in  Denmark  itself. 

It  is  advisable  to  set  out  the  main  paragraphs  verbatim : 

"  2.  The  claimant  (Morris  &  Co.)  has  for  many  years  shipped 
considerable  quantities  of  its  products  to  Denmark,  both  directly 
to  Copenhagen  and  through  adjacent  branch  houses.  The  sale 
of  such  products  for  several  years  was  made  either  through 
Morris  Packing  Company,  a  corporation  of  Norway,  or  an 
individual  salaried  employee  of  the  claimant.  Said  Morris 
Packing  Company  or  said  salaried  individual  employee  of 
claimant  always  had  strict  instructions  from  the  claimant  to 
confine  sales  to  Denmark,  Scandinavian  countries,  and  Russia, 
and  not  to  sell  to  any  other  countries,  owing  to  the  fact  that 
the  claimant  has  agents  in  other  countries,  and  it  is  essential 
that  said  agent's  operations  be  strictly  confined  to  his  own 
district." 

"  4.  In  the  month  of  October  1914  the  claimant  shipped  on 
board  the  Norwegian  Steamship  Alfred  Nobel  [the  paragraphs 
in  the  affidavits  relating  to  the  other  three  steamships  are 
identical]  the  goods  particulars  of  which  are  set  out  in  the 
schedule  to  this  affidavit.  The  whole  of  said  goods  was  shipped 
'  to  order '  Morris  &  Company,  notify  claimant's  agent  in 
Copenhagen  (said  agent  being  a  native  born  citizen  of  the 
United  States  of  America)  for  sale  on  consignment  in  the  agent's 
own  district  in  the  ordinary  course  of  business.  The  standing 
instructions  to  the  agent  that  no  sales  were  to  be  made  outside 
the  agent's  district  were  never  withdrawn  by  the  claimant." 

The  deponent  refrains  from  giving  any  particulars  or  even 
summaries  of  the  "  considerable "  quantities  of  the  company's 
products  shipped  to  Copenhagen  or  Denmark  for  the  years 
before  the  war ;  he  does  not  even  say  what  the  "  products " 
shipped  were;  but  the  impression  clearly  intended  to  be 
produced  was  that  the  goods  on  the  four  ships  in  question 
were  sent  in  the  Denmark  business,  and  were  not  to  be  sold 
by  the  "  salaried  employee "  or  "  agent "  in  other  countries 
"outside  the  agent's  district."  There  is  no  reference  to  any 
German  market  to  be  supplied  from  Denmark.  Germany  is  not 
even  mentioned.  The  "agent"  in  Copenhagen  is  carefully 
described  as  "  a  native  born  citizen  of  the  United  States  of 
America,"  but  otherwise  he  is  left  shrouded  in  anonymity. 
Mr.    McCann    was    his    name.     His    collaborator.    Fry,    is    not 
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mentioned.  Nor  is  the  company  (the  Dansk  Fedt  Kompagnie), 
which  they  formed  in  November,  1914,  disclosed.  For  aught 
the  affidavit  says  or  suggests,  the  business  attentions  of 
Mr.  McCann  might  have  been  confined  for  many  years  before 
the  war  to  the  comparatively  humble  and  quiet  Danish  or 
Scandinavian  district  of  the  claimant's  business.  His  and  Fry's 
real  business  activity  up  to  October,  1914  (we  now  know),  was 
in  the  great  centre  of  Hamburg. 

The  solicitors  for  the  claimants  had  been  instructed  soon 
after  the  seizure  to  put  forward  the  same  kind  of  case,  although 
more  limited,  because  the  authority  was  then  said  to  be  to  sell 
only  in  Denmark  to  the  exclusion  of  the  rest  of  Scandinavia 
and  Russia,  for,  in  a  letter  to  the  Procurator-General  in 
December,  1914,  they  wrote :  "  The  duty  of  the  consignors' 
representative  in  Copenhagen  was  to  sell  only  for  delivery  in 
Copenhagen  against  cash  (except  as  to  800  tierces  of  lard  shown 
in  the  table  set  out  in  our  letter  to  you  of  the  11th  inst.  which 
were  going  to  Christiania)  and  it  was  never  the  intention  of 
the  consignor's  agent,  nor  had  he  any  authority  to  reship  the 
goods  from  Copenhagen  to  another  port." 

When  Mr.  Timmins  swore  his  affidavit,  that  of  the 
Procurator-General  had  not  been  filed,  and  Mr.  Timmins  had 
probably  little  or  no  idea  of  the  information  which  had  been 
gleaned  for  the  Crown  by  the  intercepted  telegrams,  letters, 
and  otherwise.  No  further  affidavit  has  been  made  by 
Mr.  Timmins  or  any  one  else  on  behalf  of  these  claimants,  and 
no  attempt  has  been  made  to  deal  with  the  materials  which 
raise  suspicion,  or  to  elucidate  circumstances  involving  doubt, 
in  relation  to  the  bona  fides  of  the  transactions  and  claim.  Not 
a  single  original  book  of  account,  letter  book,  or  any  other  of 
the  usual  commercial  documents  which  must  have  been  kept  by 
or  for  Mr.  McCann  in  Copenhagen  has  been  produced. 

This  Court  has  on  various  occasions  during  the  present  war 
pointed  out  the  importance  of  producing  original  documents 
fully  and  promptly  when  a  claim  is  made,  and  particularly 
where  the  bona  fides  of  the  claim  is  put  in  question.  In  the 
circumstances  I  say  without  hesitation  that  the  bare  account 
given  of  the  transactions  in  Mr.  Timmins's  affidavit  is  not  only 
wholly  insufficient,  but  is  also  disingenuous  and  misleading. 

The  picture  exhibited  of  the  ordinary  regular  Danish  trade 
carried  on  by  Morris  &  Co.,  through  Mr.  McCann,  is  marred, 
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when  alongside  of  it  is  seen  the  shipment  and  transport  towards. 
Copenhagen  by  this  company  of  lard  and  meat  products  in  less 
than  a  month  more  than  quadrupling  the  annual  quantity 
imported  into  Denmark  from  all  sources  for  a  year  on  the 
average  of  three  years  before  the  war. 

In  a  letter  dated  November  25,  in  the  "Ascher"  corre- 
spondence (hereinafter  referred  to  in  connection  with  the  claim' 
of  Cudahy  &  Co.),  a  firm  of  dealers  in  Hamburg  well  acquainted 
with  the  trade,  wrote  from  Hamburg,  "We  met  Mr.  McCann 
of  the  Morris  Provision  Company  on  Change  to-day  [that  was 
at  Hamburg]  back  from  Copenhagen.  He  was  very  sceptical' 
with  regard  to  the  Alfred  Nobel  affair,  and  rather  inclined  tc 
the  opinjon  that  the  provisions  on  board  of  that  steamer  would 
never  be  allowed  to  reach  Copenhagen,  because  it  was  too- 
open-faced  a  case  of  the  lard  being  intended  for  Germany  to 
expect  any  other  result."  This  letter  was  disclosed  to  the' 
claimants  a  couple  of  months  before  the  conclusion  of  the  trial, 
but  they  did  not  deem  it  necessary,  or  perhaps  expedient,  to 
trouble  themselves  to  contradict  or  explain  the  statement.  The' 
only  way  it  was  dealt  with  at  the  trial  was  by  their  counsel' 
submitting  that  the  letter  was  not  evidence.  I  will  deal  with 
this  question  later,  when  the  correspondence  will  be  more  fully 
referred  to. 

From  other  parts  of  the  case  it  is  shewn  that  one  Erik  Valeur 
also  claimed  to  be  an  agent  of  Morris  &  Co.  for  Denmark,  and 
to  have  acted  as  such  in  the  sale  of  considerable  quantities  of 
the  goods  shipped  on  these  vessels  by  Morris  &  Co.  I  will 
for  convenience  deal  with  this  subject  when  I  come  to  Valeur's 
claim.  I  note  this,  because  the  facts  which  will  be  there 
referred  to  have  a  bearing  also  upon  the  claim  of  Morris  &  Co.,. 
and  also  on  their  statement  that  their  sole  agent  in  Denmark 
was  Mr.  McCann. 

I  have  already  referred  to  a  cablegram  dispatched  by 
McCann  from  Copenhagen  to  Morris  &  Co.,  at  New  York,  on 
January  24,  1915 :  "  Don't  ship  any  lard  Copenhagen.  Export' 
prohibited."  The  export  had  been  prohibited  by  the  Danish 
Government  on  January  11.  This  cablegram  was,  of  course, 
subsequent  in  date  to  the  seizure  of  the  cargoes  in  these- 
cases.  Nevertheless  it  is  neither  immaterial  nor  unimportant. 
It  testifies  clearly  to  two  things — that  lard  was  not  required 
by   or  for   Denmark,    and   that  the   previous   importation   intc 
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Copenhagen  was  in  the  main,  at  any  rate,  a  mere  stage  in  its 
passage  into  Germany. 

In  connection  with  the  prohibition  against  exportation  of 
foodstuffs  it  is  well  known,  as  a  matter  of  public  reputation, 
that,  in  order  to  avoid  international  difficulties,  the  Scandinavian 
countries,  as  neutrals,  from  good  political  motives,  issued  orders 
from  time  to  time  prohibiting  the  export  from  the  respective 
countries  of  goods  like  lard,  smoked  meat,  and  other  foodstuffs, 
oleo  stock,  hides,  and  rubber.  For  details  of  such  prohibitions 
reference  may  be  made  to  the  affidavit  of  Mr.  Henry  Fountain, 
of  the  British  Board  of  Trade,  sworn  on  June  1,  1915.  These 
are  matters  also  which  tend  to  throw  light  upon  the  question 
of  the  real  destination  of  the  goods  nominally  consigned  to 
Copenhagen,  and  the  Court  is  entitled  to  take  them  into  con- 
sideration and  to  place  them  in  the  scales  when  weighing  all 
the  evidence. 

In  the  course  of  the  trial,  upon  the  facts  which  had  then 
been  given  in  evidence,  I  addressed  some  questions  to  Mr.  Leslie 
Scott,  counsel  for  Morris  &  Co.  I  asked  him  whether  in  respect 
of  the  foodstuffs  which  Morris  &  Co.  consigned  to  their  own 
order,  or  to  that  of  their  agent  at  Copenhagen,  and  not  to  any 
independent  consignee,  he  contended  that  they  were  "  intended 
for  a  Danish  market  or  for  the  German  market." 

His  answer  was :  "  My  submission  is  that  there  is  no  evidence 
which  they  were  intended  for  in  regard  to  any  specific  consign- 
ment, but,  that  it  was'  expected  that  the  great  bulk  would  find 
their  way  to  Germany  ultimately,  is  obvious."  And  that  it  was 
so  expected  by  his  clients,  he  said  was  obvious. 

Then  I  observed,  "  In  other  words,  those  goods  would  not 
have  been  sent  to  Denmark  if  the  Germans  were  not  close 
by?  "  and  Mr.  Scott  answered,  "  That  is  obvious."  I  then  asked 
for  information  as  to  any  merchant  or  person  in  Germany  with 
whom  Morris  &  Co.  were  in  communication  with  reference 
to  the  shipments  in  question,  which  they  expected  would  find 
their  way  into  Germany. 

The  answer  of  their  counsel  was  as  follows.  I  will  give  the 
exact  words,  because  there  was  some  discussion  as  to  what  was 
said : 

"  It  must  depend  upon  the  facts,  as  to  which  I  have  no 
instructions  or  evidence.  The  position  seems  a  fairly  clear  one 
— that  before  the  war,  Hamburg,  of  course,  was  the  great  centre 
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of  importation,  not  only  for  Germany,  but  for  Denmark,  and 
also  probably  largely  for  Norway  and  Sweden.  Hamburg  is 
the  great  free  port  of  Northern  Europe,  and  the  bulk  of  the 
American  foodstuffs  went  there,  as  your  Lordship  sees  from 
the  figures  which  were  given  in  consequence  of  your  question. 
After  the  war,  and  importation  with  that  port  stopping,  two 
results  happened,  one  was  that  the  German  demand  for  the  civil 
population  as  before  the  war  has  to  be  met,  and  the  neutral 
country,  the  United  States,  in  the  ordinary  course  of  business, 
sets  out  to  supply  that  demand.  The  second  point  is  that  the 
supply  of  Denmark  and  the  other  Scandinavian  countries  has 
to  be  met;  but  the  particular  importing  ports  of  Germany  being 
closed,  the  difference  is  that  that  great  stream  of  produce  going 
to  Germany  and  the  three  Scandinavian  countries  goes  to 
Scandinavian  ports.  Before  the  war,  in  the  case  of  Morris  and 
Company,  they  had  agents  in  Germany.  On  the  war  breaking 
out,  it  is  no  use  the  agents  remaining  in  Germany,  but  they  go 
to  Denmark.  Mr.  McCann  goes  to  Denmark,  and  there  is  no 
question  about  that.  They  receive  the  consignments.  That  they 
should  not  be  in  communication  at  all  with  Germany  and 
German  buyers  under  those  circumstances  is  obviously  a 
ridiculous  idea.  No  one  would  imagine  it,  and  I  do  not 
suppose,  apart  altogether  from  any  evidence  in  the  case,  that 
your  Lordship,  dealing  with  inferences  of  fact,  would  come  to 
the  conclusion  that  the  representatives  of  Morris  in  Denmark 
were  not  in  communication  with  any  one  in  Germany.  I  am 
not  here  to  put  forward  that  suggestion." 

At  a  later  stage  the  learned  counsel  said,  "  It  may  be 
perfectly  true  that  [the  shippers]  may  have  thought  that  the 
whole  was  intended — we  know  that  the  whole  was  not  intended 
— for  German  consumption.  I  have  never  disputed  it.  I  have 
always  said  the  market  through  Copenhagen  was  Germany." 

In  connection  with  these  statements,  it  is  important  to 
emphasise  the  point,  which  has  already  been  adverted  to,  that 
the  claimants,  and  McCann  their  representative,  did  not  give 
the  Court  any  information — all  of  which  was  within  their 
power  to  give — as  to  the  arrangements  made  for  sending  the 
"  great  bulk  "  or  the  "  greater  part "  of  the  cargoes  to  Germany, 
as  to  who  were  the  consignees,  or  the  intended  consignees,  or 
as  to  what  ports  or  places  in  Germany  the  cargoes  were  intended 
or  expected  to  be  sent. 
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In  the  course  of  a  discussion  at  the  trial  (more  particularly 
to  be  referred  to  in  Armour's  case)  counsel  for  Morris  &  Co. 
expressed  his  readiness  to  produce  evidence  as  to  the  amount 
of  lard,  bacon,  and  other  products  of  the  kind  in  question  which 
Morris  &  Co.  had  supplied  to  Germany  during  the  two  or  three 
years  before  the  war.  No  such  evidence  has  since  been 
produced,  although  any  necessary  adjournment  for  the  purpose 
was  offered. 

Before  concluding  the  statement  of  facts  as  to  Morris  &  Co., 
two  other  matters  have  to  be  mentioned.  The  first  is  that 
Stern  &  Co.,  in  whose  name  certain  goods  were  shipped,  is  a 
subsidiary  company  of  Morris  &  Co.,  and  the  case  of  Stem 
&  Co.,  by  the  request  of  counsel,  was  taken  with  Morris's, 
claim,  and  treated  as  identical  with  it.  The  second  is  that  the 
claim  of  ten  claimants  to  certain  parcels  of'  goods  shipped  by 
Morris  &  Co.,  who  allege  they  were  owners  of  such  goods  as 
purchasers  from  the  shippers,  will  have  to  be  dealt  with;  and 
that  facts  affecting  Morris  &  Co.'s  position  relating  to  those 
sub-claims  must  be  taken  as  supplemental  to  those  already 
adverted  to  in  dealing  with  their  direct  claim. 

The  legal  questions  which  arise  with  regard  to  the  real 
destination  of  the  goods  claimed  by  Morris  &  Co.  are  identical 
with  those  arising  in  other  claims.  I  will  deal  with  these- 
legal  questions  after  the  examination  of  the  facts  in  all  the 
cases. 

Armour  &  Co. 

This  American  company  had  before  the  war  a  large  sub- 
sidiary company — Armour  &  Co.,  Aktieselskab — at  Copenhagen 
acting  as  agents.  These  agents  (it  is  said)  had  always  had 
strict  instructions  from  the  claimants  to  confine  their  sales  to 
Denmark,  other  Scandinavian  countries,  Finland,  and  Russia, 
and  not  to  sell  to  any  other  countries,  as  the  claimants  had 
agents  in  other  countries,  and  the  operations  of  each  agent 
were  to  be  strictly  confined  to  his  particular  district. 

The  Copenhagen  office  was  a  small  one.  The  staff  consisted 
of  a  manager,  clerk,  office  boy,  and  typist,  according  to  the 
evidence  of  the  Procurator-General ;  or  of  a  manager,  assistant 
salesman,  chief  accountant,  assistant  accountant,  and  office  boy, 
according  to  the  affidavit  of  Mr.  Urjon. 

Before  the  war  the  claimants'  principal  branch  was  at 
Frankfort,  where  their  German  business  was  carried  on. 
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No  information  was  given  by  the  claimants  as  to  what 
became  of,  or  as  to  what  was  done  at,  this  branch  after  the  war. 

As  to  the  Copenhagen  office,  not  even  the  name  of  the 
manager  was  given  to  the  Court.  No  one  from  Copenhagen 
favoured  the  Court  with  any  evidence  as  to  the  extensive 
transactions  involved  in  the  shipments  by  these  claimants. 

Armour  &  Co.'s  direct  claim  is  to  nearly  eight  million  lb. 
of  foodstuffs.  When  the  amounts  of  their  alleged  vendees' 
claims  are  added,  the  total  is  over  9|  million  lb.  This  enormous 
quantity  was  consigned  to  their  agents  at  Copenhagen  within 
one  month.  How  came  it  to  be  sent?  What  were  the  instruc- 
tions of  the  anonymous  manager  at  the  Copenhagen  office  with 
regard  to  its  disposal?  With  the  exception  of  comparatively 
small  quantities  of  casings,  canned  beef,  and  fat  backs,  it  was 
all  lard  of  various  qualities.  The  average  monthly  quantity  of 
lard  exported  from  the  United  States  to  all  Scandinavia  in 
October  and  November,  1913,  was  427,4281b.;  a  year  later,  in 
about  three  weeks  (from  October  20  to  November  11,  1914),  it 
is  shewn  that  this  one  company  was  shipping  to  Copenhagen 
alone  considerably  over  twenty  times  that  quantity. 

It  was  deposed  by  the  Procurator-General  that  Armour  & 
Co.'s  shipments  to  Copenhagen  of  hog  products  from  October 
to  December,  1914,  were  approximately  equivalent  to  their  total 
shipments  to  Copenhagen  during  the  whole  preceding  eight 
years.  These  figures  were  not  contradicted  or  contested.  In 
the  course  of  the  hearing  an  opportunity  was  given  to  the 
claimants  to  deal  with  these  facts,  and  to  produce  evidence  of 
what  the  imports  into  Germany  by  or  through  Armour  &  Co. 
of  similar  products  were  during  the  two  or  three  years  before 
the  war.  The  Crown  did  not  oppose  any  adjournment  which 
might  be  necessary  for  this  purpose.  Sir  Robert  Finlay,  as 
counsel  for  Armour  &  Co.,  said,  "We  will  get  that  statement 
without  delay  as  to  the  amount  of  those  articles  (viz.  lard, 
bacon,  and  other  foodstuffs)  exported  in  three  years  before  the 
war  into  Germany  by  Messrs.  Armour  &  Co."  No  such  state- 
ment was  produced,  and  therefore  (as  I  intimated  during  the 
discussion)  I  have  to  decide  upon  the  materials  which  had  been 
placed  before  me  at  the  conclusion  of  the  hearing. 

The  claim  of  Messrs.  Armour  &  Co.  (dated  April  21,  1915) 
was  made  on  the  ground  that  the  goods  were  their  property  as 
neutrals  shipped  on  neutral  vessels,  and  consigned  to  neutrals 
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at  a  neutral  port;  and  that  the  goods  were  not  intended  for 
sale  to  or  use  by  or  on  behalf  of  an  enemy  Government  or  the 
armed  forces  of  an  enemy.  The  main  evidence  in  support  of 
the  claim  was  an  affidavit  sworn  May  27,  1915,  by  Mr.  Meeker, 
one  of  the  vice-presidents  and  managers  of  Armour  &  Co.  It 
is  practically  in  the  same  terms  as  the  affidavit  sworn  in  support 
of  the  claim  of  Morris  &  Co.  It  is  indeed  a  "  common  form  " 
affidavit.  The  pith  of  it  is  that  "  the  whole  of  the  said  goods 
were  shipped  to  the  order  of  the  agent  in  Copenhagen  for  sale 
in  the  agent's  own  district  in  the  ordinary  course  of  business. 
The  standing  instructions  to  the  agent  that  no  sales  were 
to  be  made  outside  the  agent's  district  were  never  withdrawn 
by  the  claimants,  and  the  agent  had  no  authority  to  sell  the 
goods  except  to  firms  established  in  Denmark,  other  Scan- 
dinavian countries,  Finland,  or'  Russia." 

Germany  is  not  named,  and  the  impression  conveyed,  and 
clearly  intended  to  be  conveyed,  was  that  the  goods  were 
shipped  and  consigned  for  purely  Scandinavian  business,  as  if 
the  war  had  not  intervened. 

As  to  the  shipment  on  the  Kim,  however,  there  was  this 
additional  paragraph :  "  The  s.s.  Kim  sailed  from  the  Port  of 
New  York  on  November  10,  and  up  to  that  time  the  claimants 
had  no  knowledge  whatever  of  the  Order  in  Council  of  the 
British  Government  of  October  29,  1914,  which  was  not  received 
by  the  State  Department  at  Washington  until  after  the  said 
vessel  had  sailed." 

That  is  not  in  accordance  with  the  facts,  for  the  Order  in 
Council  had  been  notified  to  the  American  Ambassador  on 
October  30,  and  was  published  in  New  York  on  November  2. 

Further  affidavits  were  filed.  One  was  by  Mr.  Finney, 
which  is  wholly  immaterial.  Another  by  Mr.  Garside,  dealing 
only  with  the  part  of  the  shipment  which  consisted  of  canned 
beef,  to  which  reference  will  be  made  hereafter.  The  last  was 
by  Mr.  A.  R.  Urion,  and  was  sworn  about  a  week  after  the 
hearing  in  Court  was  commenced.  Mr.  Urion  deals  with 
various  matters  before  the  war,  but  as  to  transactions  after  the 
outbreak  of  war  he  deposes  as  follows: 

"Par.  6.  None  of  the  goods  shipped  by  Armour  &  Co.  to 
the  Copenhagen  company  subsequent  to  the  outbreak  of  war 
were  sold  to  the  armed  forces  or  to  any  Government  Department 
of   Germany  ;or  to   any   contractor   for   such   armed   forces   or 
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Government  Department.  About  90  per  cent,  of  the  goods 
were  sold  to  firms  who  had  been  customers  of  the  company 
and  established  in  Denmark  and  Scandinavia  for  many  years. 
These  sales  were  all  genuine  sales,  and  payment  was  made 
against  documents  in  the  ordinary  way,  and  on  delivery  Armour 
&  Co.'s  interest  in  the  goods  absolutely  ceased." 

It  is  to  be  observed  that  he  does  not  specify  what  the  goods 
were,  or  to  whom  or  when  they  were  sold.  The  statement 
about  the  genuine  sales  of  90  per  cent,  cannot  refer  to  the 
goods  in  the  four  ships  in  question.  Such  a  statement  as  to 
those  goods  would  be  wholly  untrue;  and  when  he  talks  about 
payment  and  delivery  of  the  goods,  that  must  refer  to  some 
other  goods,  because  those  now  in  question  never  were 
delivered.  It  is  significant  that  in  this  last  affidavit  filed  for 
the  claimants  Mr.  Urion  avoids  altogether  any  explanation  of 
the  shipment,  or  sale,  of  the  goods  which  his  company  now 
claim. 

Part  of  the  shipments  consisted  of  canned  beef  in  tins.  The 
quantity  was  5,600  dozen  tins  of  24  oz.  each  net,  equal  to 
100,800  lb.  There  was  evidence  before  me  on  behalf  of  the 
Crown  that  cases  of  this  size  were  not  usual  for  civilian 
markets;  that  large  quantities  of  this  particular  brand  of  tinned 
meat  in  tins  of  that  size  had  beenoHered  for  use  in  the  British 
army;  and  that  these  packages  could  only  have  been  intended 
for  the  use  of  troops  in  the  field.  Evidence  was  given  for  the 
claimants  to  the  contrary.  But  it  is  important  to  observe  that 
no  evidence  was  given  that  a  single  tin  of  that  kind  had  ever 
been  sent  by  Armour  &  Co.  into  Denmark  before  the  war,  nor, 
indeed,  that  any  had  been  sent  theretofore  to  Germany  for  the 
civilian  population.  I  do  not  say  that  it  was  proved  that  none 
were  so  sent.  But  it  was  not  proved  that  any  had  been  sent. 
Mr.  Garside's  affidavit  dealing  with  this  matter  is  vague,  and 
supplies  no  evidence  that  a  single  pound  of  canned  meat  in 
these  tins  had  ever  been  sent  before  the  war  to  Denmark  or  to 
Germany.  This  was  pointed  out  to  Sir  Robert  Finlay  during 
the  argument,  and  in  consequence  the  promise  (already  men- 
tioned) to  supply  a  statement  as  to  this  was  made. 

Although  the  claim,  which  had  formerly  been  put  forward 
upon  the  affidavits,  was  that  the  goods  shipped  by  Armour  & 
Co.  were  sent  in  the  ordinary  course  of  the  Danish  or  Scan- 
dinavian business,  itis  significant  that  al  the  hearing  the  ground 
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adopted  by  Sir  Robert  Finlay  was  not  the  same.  I  will  not 
paraphrase  his  statement  of  this  ground,  but  will  give  his  exact 
words :  "  My  case  is  not  that  they  were  all  to  be  consumed  in 
Denmark  or  Norway;  my  case  is  that  they  were  not  consigned 
to  the  German  forces,  and  it  was  almost  certain  there  was  no 
continuous  voyage."  Upon  this  the  Solicitor-General  inter- 
vened, and  said,  "  I  think  I  heard  my  learned  friend  say  a 
moment  ago  that  his  case  was  not  that  these  goods  were 
destined  for  Danish  consumption  but  for  German  civilian  con- 
sumption." Then  Sir  Robert  Finlay  answered:  "No;  I  said 
that  our  case  was  not  that  the  goods  were  intended  for 
consumption  in  Denmark,  but  that  the  persons  to  whom  they 
were  consigned  sold  them  to  Germany." 

But,  as  will  be  seen  from  the  figures  already  given  of  the 
goods  shipped  by  Armour  &  Co.,  less  than  one-fifth  were  said 
to  have  been  sold  to  consignees,  and  the  undisputed  fact  is  that 
more  than  four-fifths  had  not  been  sold,  and  these  are  in  fact 
claimed  by  Armour  &  Co.  as  having  remained  their  property. 
There  are  several  references  to  Armour  &  Co.  in  the  "Ascher  " 
correspondence,  but  one  passage  refers  to  them  alone  and 
specially,  and  some  explanation  of  it  might  have  been  expected. 
It  relates  to  another  vessel,  but  it  illustrates  the  nature  of 
Armour's  business  with  countries  contiguous  to  Germany  in 
November,  1914. 

On  November  11  E.  Ascher  write  to  Cudahy  &  Co. : 
"  Mr.  Boerenbrink  had  a  conversation  with  the  representative 
of  Armour  &  Co.,  in  Rotterdam,  who  assured  him  that  his 
principals  had  booked  several  parcels  of  stuS  intended  for 
German  buyers  on  the  s.s.  Maartensdyk  without  being  com- 
pelled to  sign  a  declaration;  and,  if  this  is  according  to  fact, 
we  cannot  explain  why  Messrs.  Armour  &  Co.  should  be  in  a 
position  to  accomplish  what  you  cannot." 

More  facts  relating  to  the  shipments  of  Armour  &  Co.  will 
be  stated  when  I  deal  with  the  claims  of  their  alleged  vendees 
— namely,  the  Provision  Import  Co.,  Christensen  &  Thoegersen, 
Brodr  Levy,  Hansen,  and  Frigast — and  the  present  statements 
as  to  their  direct  claim  must  be  supplemented  by  any  material 
facts  emerging  from  the  consideration  of  the  sub-claims. 

Filially,  I  note  that  the  claimants  did  not  produce  any  letter, 
telegram,  contract,  or  any  other  document  passing  between 
them  arid  their  agents  in  Copenhagen  touching  any  part  of  the 
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enormous  quantities  of  goods  siiippedj  and  not  one  single  book 
of  account  or  commercial  document  of  any  kind  kept  by  their 
agents  in  Copenhagen  dealing  with  the  goods  claimed  was 
disclosed. 

Swift  &  Co.  and  Hammond  &  Co. 

These  two  firms  are  connected,  and  their  claims  were  taken 
as  one.  Together  the  goods  they  shipped  amounted  to  over 
3J  million  lb.,  Swift  &  Co.  consigning  over  two  million  and 
Hammond  &  Co.  over  one  million  lb.  In  all  cases  the  con- 
signments were  to  their  own  order.  No  part  of  Swift's  two 
million  lb.  had  been  sold,  or  contracted  to  be  sold,  to  any  one 
at  the  time  of  seizure.  (It  had  been  alleged  and  sworn  by 
Mr.  Edward  Swift  that  a  portion  had  been  sold  to  one  Dreyer, 
of  Aarhus,  but  at  the  hearing  this  was  not  relied  on.)  But  it 
was  alleged  that  a  considerable  part  of  Hammond's  goods  had 
been  sold  to  two  firms,  Buch  &  Co.  and  Bunchs  Fed,  whose 
sub-claims  will  be  dealt  with  hereafter. 

The  affidavit  in  support  of  the  claim  was  in  the  same 
common  and  perfunctory  form  as  those  in  the  last  two  cases. 

The  unnamed  "  salaried  employee "  and  "  agent,"  and  the 
standing  "  instructions  "  to  the  agent  to  confine  his  sales  to  his 
district  (in  this  case  "  Denmark "),  the  consignment  "  for  sale 
in  Denmark  "  and  "  only  to  firms  established  in  Denmark,"  have 
become  stereotyped.  At  the  hearing  it  transpired  that  the 
person  to  whom  the  two  companies  entrusted  the  transaction 
of  the  business  was  one  Peterman,  their  manager  at  Hamburg. 
After  the  war  an  intercepted  cablegram  shewed  that  on 
September  1,  1914,  Swift  instructed  their  agents  at  Rotterdam 
to  ask  their  Hamburg  office  if  it  recommended  consignments 
of  meats  and  lards  to  a  bank  at  Copenhagen,  and,  if  so,  what 
quantities,  and  who  would  sell,  and  what  percentage  of  invoice 
value  they  could  draw.  The  Court  was  not  informed  what 
answer  was  given  by  Peterman.  At  an  early  date,  Septem- 
ber 16,  1914,  Peterman  advised  the  companies  to  discontinue 
consigning  their  products.  Nevertheless,  later  it  is  found  that 
they  cabled  to  Peterman  to  make  sure  to  arrange  proper  storage 
at  Copenhagen  for  their  .consignments,  in  view  of  the  possible 
large  number  of  consignments  by  other  parties. 

Again,  Peterman  is  asked  if  he  can  insure  against  war  risk 
by  other  than  German  companies,  and,  if  not,  to  give  name  and 
financial  standing  of  German  companies,  and  to  get  assurance 
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that  losses  would  be  promptly  paid  without  complications. 
Before  the  war  a  person  of  the  name  of  Stilling  Andersen,  of 
Copenhagen,  seems  to  have  been  entrusted  with  whatever 
business  the  claimants  had  in  Denmark.  After  the  seizure  of 
the  first  three  vessels,  and  after  the  sailing  of  the  fourth.  Swift 
&  Co.  write  to  Lane  &  Co.  (who  represented  them  in  London) 
a  letter  (November  17),  in  which  they  say:  "If  it  is  necessary 
for  you  to  obtain  proofs  of  our  ownership,  will  you  kindly 
apply  to  Mr.  H.  Peterman,  Copenhagen,  at  which  point  we 
have  opened  an  office,  in  order  to  facilitate  the  handling  of  our 
business  in  Denmark  under  the  existing  disadvantageous  con- 
ditions. P'or  your  guidance,  it  might  be  well  for  us  to  mention 
that  our  business  in  Denmark  for  many  years  past  has  been 
carried  on  under  the  jurisdiction  of  our  Hamburg  office, 
Mr.  Peterman  there  having  charge  of  same." 

Neither  Mr.  Peterman,  nor  any  one  acting  for  Swift  &  Co. 
or  Hammond  &  Co.  in  Copenhagen,  nor  any  one  from  their 
Copenhagen  bankers,  made  any  affidavit  or  gave  any  evidence 
relating  to  the  business  in  which  the  large  shipments  in  question 
were  made. 

The  situation  \vas  described  by  counsel  for  Swift  &  Co.  as 
follows :  "  It  comes  to  this.  Stilling  Andersen  was  the  agent  in 
Copenhagen.  He  was  under  the  control  of  Peterman  in 
Hamburg.  The  business  that  was  done  in  Denmark  was 
handled  from  Hamburg,  Stilling  Andersen  being  the  local  agent. 
Then  when  Peterman  came  across  to  Copenhagen  Peterman 
would  be  the  person  still  in  control,  although  I  daresay  Stilling 
Andersen  would  still  be  the  agent,  though  probably  under  the 
control  of  Peterman." 

Later  on  (but  before  December  10)  Peterman's  name  was 
entirely  dropped  out,  and  in  the  cablegrams  relating  to  the 
business  the  name  of  "  Davis "  was  used  for  Peterman.  No 
evidence  was  given  to  explain  why  this  alias  of  Peterman  was 
adopted  and  used,  nor  was  any  evidence  produced  to  shew 
how  the  alias  had  been  communicated  to  the  Copenhagen  or 
Hamburg  offices.  No  book  of  account,  or  correspondence  or 
document  of  any  kind  kept  by  Peterman  or  any  other  agent  of 
the  claimants  at  Copenhagen  relating  to  the  business  was 
disclosed. 

Thus  was  the  case  of  Swift  &  Co.  and  Hammond  &  Co. 
left. 
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Sulzberger  &  Sons  Co. 

This  company's  direct  claim  relates  to  close  on  If  million  lb. 
Their  goods  were  shipped  on  all  the  vessels.  There  is  a  sub- 
claim by  Pay  &  Co.  for  over  800,0001b.  The  consignments 
claimed  by  Sulzbergers  were  all  to  their  own  order,  Leopold 
Gyth,  of  Copenhagen,  being  the  party  to  be  notified.  It  was 
said  that  Gyth  was,  since  August  1,  1914,  the  agent  of  the 
company  for  the  sale  of  its  products  in  Denmark.  For  some 
years  before  that  Pay  &  Co.  were  the  agents,  and  there  was 
a  controversy  as  to  whether  their  agency  had  really  ceased  at 
the  time  of  the  seizure. 

In  a  letter  written  by  Pay  &  Co.  to  Sulzbergers,  on  July  20, 
1914,  they  explain  that  the  sales  for  the  company  had  been 
retrograding,  owing  to  the  manufacture  of  vegetable  margarine 
having  become  predominant  in  Denmark,  80  per  cent,  of  the 
produce  being  vegetable.  In  these  circumstances  it  is  strange 
that  no  evidence  was  forthcdming  from  Gyth,  or  any  one  else, 
to  explain  these  large  shipments.  It  was  put  forward  in  the 
affidavit  that  the  bills  of  lading  had  been  dispatched  through  a 
bank  to  Copenhagen — I  assume  to  a  bank  there — arid  that  they 
had  been  returned.  No  correspondehce  Was  produced  as  to 
this,  nor  was  there  any  evidence  from  any  Copenhagen  bank. 
There  is  very  little  trace  of  anything  which  Gyth,  the  alleged 
agent,  really  did.  I  think  there  is  only  one  cablegram  to  him 
at  Copenhagen  in  1914  amongst  those  intercepted.  That  was 
sent  on  October  16. 

Other  people  connected  formerly,  and  probably  at  the  time, 
with  Sulzbergers'  Hamburg  office  were  much  more  active.  The 
earliest  record  of  the  Sulzberger  transactions  after  the  war 
which  was  produced  to  the  Court  was  a  letter  of  September  21, 
written  by  Sulzbergers  from  Hamburg  to  Pay  &  Co.  It  is  an 
important  letter,  shewing  what  Sulzbergers'  business  projects 
at  the  time  were,  and  to  what  devices  they  were  willing  to 
descend  in  order  to  get  goods  into  Germany.  It  is  best  to  set 
it  out  verbatim :       ■  ■      ,  , 

"Hamburg,  September  21,  1914. 

"Messrs.  Pay  &  Co.,  Copenhagen. 

"  Dear  Sirs, — We  acknowledge,  receipt  of  your  esteemed 
favour  of  17th  instant  ■  contents  of  which  duly  rioted.  It  is 
possible  for  us  to  buy  great  quantities  of  oleo  and  lard,  &c.,  from 
America  c.i.f.  Stettin.    We  beg  to  ask  you  whether  it  is  possible 
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to  send  the  goods  from  America,  via  Copenhagen  to  Stettin,  if 
the  bill  of  lading  bears  the  following  inscription,  '  Party  to  be 
notified.  Order  Pay  &  Co.,'  so  that  you  stand  quasi  as  con- 
signee. You  had  then  to  transmit  the  goods  for  us  to  Stettin, 
for  which  we  are  willing  to  pay  you  a  small  allowance.  We 
await  your  kind  news  as  to  this  point.  Concerning  Mr.  Leopold 
Gyth,  is  at  present  nothing  to  be  done  with  this  gentleman, 
which  is  not  astonishing  under  the  critical  circumstances 
prevailing. 

"  Very  truly  yours, 

SuLZBEaGER  &  Sons  Co." 
Here  are  the  claimants,  through  their  Hamburg  office, 
scheming  to  do  what  the  Crown  contend  they  intended  to  do 
in  relation  to  the  goods  seized^  Pay  &  Co.  declined  to  comply. 
Whether  Pay  &  Co.,  or  Gyth,  afterwards  did  what  they  were 
asked  to  do  is  another  matter.  But  Gyth  is  afterwards  named 
in  all  the  bills  of  lading  as  the  party  to  be  notified.  No 
explanation  of  this  circumstance  was  vouchsafed. 

Two  German  representatives  of  Sulzbergers  —  namely, 
Christiansen  and  Saemann — are  afterwards  at  a  Copenhagen 
hotel,  and  are  active  over  the  cables.  One  of  them  shews  that 
Christiansen,  and  not  Gyth,  was  dealing  with  the  war  risk  of 
the  Ftidland.  Saemann  in  another  (his  twentieth  cable)  suggests 
the  discontinuance  of  selling  until  cargoes  seized  should  be 
released;  and  again  he  cables  that  he  could  ship  to  Sweden, 
"  but  that  guarantee  was  required,"  which,  of  course,  meant 
guarantee  against  exportation.  In  connection  with  this  it  may 
be  noted  that  Saemann  cabled,  again  from  Copenhagen,  in 
January,  that  exportation  of  lard,  casings,  and  fat  backs  from 
Norway  had  been  prohibited;  and  Pay  &  Co.  also  cabled  to 
them,  "  Don't  ship  any  lard  Copenhagen,"  after  exportation 
from  Denmark  had  been  prohibited;  in  what  capacity,  whether 
as  agents  or  not,  was  not  explained. 

It  is  interesting  to  note  that  Sulzbergers,  of  Liverpool,  in 
reference  to  these  prize  proceedings,  ask  the  claimants  over  the 
cable,  "Will  it  be  convenient  call  witnesses  from  port  destina- 
tion show  goods  not  intended  enemy  use."  Whether  there  was 
an  answer  to  that  question  I  do  not  know,  but  the  practical 
answer  at  the  hearing  was  that  it  could  not  have  been  deemed 
convenient,  as  no  witness  from  Copenhagen  gave  evidence 
either  verbally  or  by  affidavit. 
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In  November  a  cablegram  shews  that  Sulzbergers  had  also 
supplied,  or  offered  to  supply,  their  corned  beef  to  the  French 
Government.  This  they  had  a  perfect  right  to  do,  subject  to 
any  risk  of  capture  by  enemy  ships.  It  would  be  strange  if 
they  had  been  unwilling  to  do  the  same  for  Germany.  The 
risk  of  capture  of  goods  sent  to  France  was  very  small  com- 
pared with  the  risk  of  goods  consigned  to  Germany.  Dealings 
with  the  French  Government  could  accordingly  be  had  direct 
with  practical  safety.  If  there  were  to  be  transactions  with  the 
German  Government,  a  much  more  indirect  and  involved  plan 
may  well  have  been  deemed  expedient. 

No  particulars  were  given  of  any  business  carried  on  by 
the  claimants  at  Copenhagen  before  the  war.  As  in  other  cases, 
no  books  of  account  or  any  documents  from  the  Europe  end 
were  disclosed,  nor  indeed  any  document  except  the  bills  of 
lading  and  insurances.  No  evidence  was  given  by  Sulzbergers 
touching  the  goods  alleged  to  have  been  sold  to  Pay  &  Co. 

Further  facts  relating  to  the  claimants  will  be  given  in 
dealing  with  the  claim  of  Pay  &  Co. 

CUDAHY  &  Co. 

The  direct  claim  of  this  company  is  in  respect  of  176,559  lb. 
of  lard  and  beef  casings  shipped  on  the  Alfred  Nobel  and  the 
Fridland  to  their  own  order — party  to  be  notified  Schaub  &  Co. 
The  shipments  were  before  the  Order  in  Council  of  October  29. 

The  grounds  of  their  claim  are  that  they  had  sold  the  goods 
to  Schaub  &  Co.  for  the  Danish  business  of  their  firm  at 
Esbjerg;  that  they  had  drawn  upon  them  for  the  price,  but 
that  the  drafts  were  not  accepted  by  reason  of  the  seizure;  and 
that  the  goods  remained  the  property  of  the  claimants. 

The  claimants  were  dealing  with  the  French  Government, 
and  they  were  in  close  communication  with  E.  Ascher  &  Co., 
of  Hamburg,  with  reference  to  their  trade  with  Germany,  as 
the  Ascher  correspondence  so  clearly  shews. 

The  claimants  were  quite  open  to  carry  on  a  trade  in 
contraband  with  the  enemy,  as  the  facts  clearly  shew.  But 
the  question  as  to  the  goods  they  now  claim  is  whether  they 
steered  clear  of  dangers  by  a  bona  fide  sale  to  Schaub  &  Co., 
of  Copenhagen,  for  use  in  Denmark.  It  was  said  that,  as  to^ 
the  lard  (which  was  the  chief  consignment),  it  was  to  go 
thrqugh  a  refining  process  at  Esbjerg.     Whether  afterwards  the 
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refined  lard  would  have  been  sent  to  Germany  is  immaterial 
upon  the  question  now  before  the  Court,  if  it  was  at  the  time 
of  seizure  on  its  way  to  Denmark  to  a  purchaser  who  intended 
to  put  it  through  a  manufacturing  process  there. 

The  documents  in  this  case  were  put  fairly  before  the  Court, 
and  although  there  are  circumstances  of  suspicion,  the  conclu- 
sion to  which  I  have  come  is  that  there  were  botia  fide  contracts 
of  sale  of  the  particular  goods  claimed  by  Cudahy  &  Co.  to 
Schaub  &  Co.,  of  Copenhagen,  and  that  these  goods  were  on 
their  way  to  Denmark  as  their  real  and  bona  fide  destination, 
and  were  intended  to  be  imported  on  their  arrival  into  the 
common  stock  of  the  country. 

The  larger  proportion  of  Cudahy's  shipments  is  the  subject 
of  claims  by  Christensen  &  Thoegersen,  and  Elwarth,  which 
will  be  dealt  with  in  their  appropriate  places. 

I  have  now  stated  the  separate  facts  affecting  the  cases  of 
the  American  shippers,  and  before  proceeding  to  the  cases  of 
the  alleged  Scandinavian  purchasers  I  will  refer  shortly  to 
what  I  have  called  the  "  Ascher  "  correspondence.  This  was  a 
series  of  intercepted  letters  written  from  Hamburg  by  Ascher 
&  Co.  to  the  last-named  claimants — Cudahy  &  Co. — some  before 
the  seizures  and  others  afterwards.  I  read  them  for  general 
information  as  to  the  circumstances  in  which  it  was  known  the 
trade  in  conditional  contraband  was  carried  on,  and  I  find  in 
them  cogent  corroboration  of  many  facts  and  inferences  already, 
I  think,  sufficiently  established  without  them.  They  sound 
almost  like  a  talk  between  merchants  "  on  Change  "  relating  to 
a  trade  rendered  interesting  through  the  commercial  risks  which 
its  manipulation  involved.  If  the  correspondence  could  have 
been  completed  by  the  inclusion  of  the  letters  from  America 
in  reply  it  would  have  been  still  more  elucidating.  The  letters 
shew  an  intimate  knowledge  of  what  was  being  done  by  the 
various  shippers  in  reference  to  consignments  of  foodstuffs  to 
Copenhagen,  with  the  difficulty  of  exportation  from  Denmark 
to  Germany,  and  with  the  probable  fate  of  some  of  the  cargoes 
now  before  the  Court. 

It  was  objected  that  they  would  not  be  evidence  against  any 
persons  other  than  Ascher  &  Co.  and  Cudahy  &  Co.,  and  that 
they  ought  not  to  be  read  in  any  of  the  other  cases.  If  they 
stood  alone  I  should  not  act  upon  them  as  affecting  those  cases. 
But  it  must  be  remembered  that  Prize  Courts  are  not  governed 
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or  limited  by  the  strict  rules  of  evidence,  which  bind,  and- 
sometimes  unduly  fetter,  our  municipal  Courts.  Such  strict 
evidence  would  often  be  very  difficult  to  obtain,  and  to  require 
it  in  many  cases  would  be  to  defeat  the  legitimate  rights  of 
belligerents.  Prize  Courts  have  always  deemed  it  right  to 
recognise  well-known  facts  which  have  come  to  light  in  other 
cases  or  as  matters  of  public  reputation. 

In  the  case  of  The  Rosalie  and  Betty  (2  C.  Rob.  343) 
Lord  Stowell  discussed  the  subject  generally,  and  said:  "In 
considering  this  case  I  am  told  that  I  am  to  set  off  without  any 
prejudice  against  the  parties,  from  anything  that  may  have 
appeared  in  former  cases;  that  I  am  not  to  consider  former 
cases,  but  to  consider  every  case  a  true  one,  until  the  fraud 
is  actually  apparent.  This  is  undoubtedly  the  duty  in  a  general 
sense  of  all  who  are  in  a  judicial  situation;  but  at  the  same 
time  they  are  not  to  shut  their  eyes  to  what  is  generally  passing 
in  the  world."  Then  he  refers  to  well-known  facts  and 
expedients  relating  to  illegal  trading  and  fraudulent  practices 
during  war,  and  adds :  "  Not  to  know  these  facts  as  matters  of 
frequent  and  not  unfamiliar  occurrence  would  be  not  to  know 
the  general  nature  of  the  subject  upon  which  the  Court  is  to 
decide;  not  to  consider  them  at  all  would  not  be  to  do  justice." 

Iwill  pause  only  to  give  one  illustration  from  the  American 
authorities.  In  the  judgment  in  The  Stephen  Hart  (Blatch. 
Pr.  Cas.,  at  p.  403)  the  Court  read  from  a  statement  by  the 
Solicitor-General  (Sir  Roundell  Palmer)  in  the  House  of 
Commons  relating  to  the  contraband  trade  between  England 
and  America  by  way  of  Nassau  the  following  passage : 

"  The  then  Solicitor-General  of  England  (Sir  Roundell 
Palmer)  stated  in  the  House  of  Commons  on  the  29  June  last, 
referring  to  the  case  of  The  Dolphin  (7  Fed.  Cas.  868;  Moore's 
Int.  Law  Journal,  vol.  7,  p.  700)  and  The  Pearl,  decided  by 
the  district  Court  of  Florida  .  .  .  that  it  was  well  known  to 
everybody  that  there  was  a  large  contraband  trade  between 
England  and  America  by  way  of  Nassau ;  that  it  was  absurd  to 
piretend  to  shut  their  eyes  to  it;  and  that  the  trade  with  Nassau 
and  Matamoras  had  become  what  it  was  in  consequence  of  the 
war";  and  the  learned  Judge  in  the  same  case  in  another 
passage  said :  "  The  cases  of  The  Stephen  Hart,  The  Springbok, 
The  Peterhoff,  and  The  Gertrude  illustrate  a  course  of  trade 
which  has  sprung  up  during  the  present  war,  and  of  which  this 
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Court  will  take  judicial  cognizance,  as  it  appears  from  its  own 
records  and  those  of  other  Courts  of  the  United  States,  as  well 
as  from  public  reputation." 

The  "  Ascher  "  letters  having  been  written  to  one  of  the  big 
shippers,  and  with  intimate  knowledge  of  this  trading,  and 
being  obviously  genuine,  and  indeed  never  intended  to  see  the 
light  in  this  Court,  I  consider  that  on  general  principles  the 
Court  was  entitled  to  read  them,  and  so  to  inform  itself  as  to 
this  trade  generally,  without,  of  course,  allowing  any  statements 
in  them  to  injuriously  affect  any  claimant,  especially  if  there 
was  no  opportunity  for  him  to  deal  with  them.  It  is  right  to 
add  that  if  I  had  not  been  made  acquainted  with  their  contents 
my  decision  in  every  case  would  have  been  the  same.  But  they 
do  give  a  sense  of  mental  satisfaction  in  regard  to  inferences 
which  have  been  drawn. 

I  will  now  proceed  with  the  cases  of  the  alleged  purchaser 
claimants. 

Pay  &  Co. 
This  firm  claim  goods  to  the  extent  of  1,710,8181b.,  shipped 
on  the  four  vessels.     The   shippers   were   Sulzberger  &   Sons 
Co.,  Morris  &  Co.,  and  the  South  Cotton  Oil  Co. 

The  consignments  were  to  the  order  of  the  shippers,  and  in 
the  case  of  Sulzberger  &  Co.  the  parties  to  be  notified  were 
Pay  &  Co. ;  in  the  case  of  Morris  &  Co.  the  parties  to  be 
notified  were  Morris  &  Co.,  of  Christiania;  and  in  the  case  of 
the  South  Cotton  Oil  Co.  no  parties  to  be  notified  were  named. 
The  substantial  question  in  this  case  is  whether  Pay  &  Co. 
were  merely  agents  of  the  consignors  or  independent  purchasers. 
Pay  &  Co.  say  they  were  for  many  years  before  the  war, 
and  remained  after  the  war,  agents  for  Sulzbergers.  There  is 
a  conflict  between  their  statement  and  that  of  Sulzbergers  as 
to  their  agency.  The  latter  say  the  agency  of  Pay  &  Co.  ceased 
after  August  1,  1914.  No  contracts  for  the  purchase  of  the 
goods  claimed  by  Pay  &  Co.  were  produced,  but  certain 
invoices  were  sent  by  them  to  the  Procurator-General,  and  they 
allege  that  they  paid  for  the  goods.  Except  as  to  a  small 
portion  of  the  goods  shipped  by  Sulzbergers  on  the  Bjornsijerne 
Bjornson,  and  of  the  goods  shipped  by  the  Southern  Cotton 
Oil  Co.  on  the  Fridland  (of  the  alleged  sub-sales  of  which  no 
particulars  or  satisfactory  evidence  was  given),  the  goods  they 
claim  were  not  sold  before  the  seizure,  but  were,  according  to 
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their  account,  bought  for  the  purpose  of  adding  to  their  stock 
to  be  sold  atid  consumed  in  Scandinavian  countries. 

In  the  affidavits  filed  on  behalf  of  the  claimants  it  wa* 
deposed  that  the  "  drafts  for  all  the  goods  were  duly  paid  "  by 
them.  None  of  the  drafts  were  produced.  At  the  hearing' 
certain  letters  from  the  bankers  were  produced  in  order  to 
establish  that  payments  had  be'en  made.  These  documents; 
referred  to  some  arrangements  made  after  the  seizure.  They 
do  not  shew  what,  if  any,  sums  were  paid,  but  refer  to  certain 
arrangements  to  debit,  which  were  only  book  entries.  I  saw 
none  of  the  books.  No  evidence  has  been  adduced  from  the- 
bankers  themselves,  nor  was  any  explanation  given  of  the- 
communications  from  Pay  &  Co.  which  led  to  the  bankers 
writing  the  letters  referred  to. 

It  ought  to  have  been  easy  for  the  claimants  to  shew  by 
documents  when  and  how,  and  at  what  price  and  on  what' 
terms,  they  purchased  the  goods,  if  they  really  were  purchasers 
on  their  own  account,  and  to  prove,  if  that  was  the  fact,  that 
payment  was  made  as  alleged.  The  claimants  aver  that  when 
the  war  broke  out  they  received  letters  from  the  American 
slaughtering  firms  asking  them  to  assist  the  American  houses^ 
in  sending  goods  to  German  buyers,  but  that  they  refused  to 
entertain  the  proposition.  They  do  not  say  whether  the  request 
came  from  the  shippers  of  any  of  the  goods  they  now  claim. 
They  ought  to  have  done  so.  The  not  unnatural  inference  is 
that  it  did.  No  evidence  whatever  has  been  given  by  any  of 
the  consignors  in  regard  to  the  goods  claimed  by  Pay  &  Co. 

After  a  careful  consideration  of  all  the  circumstances, .  I  have^ 
come  to  the  conclusion  that  the  claimants  have  not'  shewn  that 
the  goods  were  sent  to  them  as  purchasers,  but  that  they  were 
sent  to  them  as  agents  for  the  consignors.  Even  if  they  haJ 
intended  to  purchase  the  goods  for  themselves,  they  have 
entirely  failed  to  satisfy  me  that  they  had  become  t'he  owners 
of  the  goods. 

The  Provision  Import  Co. 

This  is  a  Danish  company  carrying  on  business  in  Copen- 
hagen as  importers  and  dealers  in  lard  stock,  &c. 

Their  direct  claim  is  to  1,176,0501b.  of  lard  and'  oleo  stock, 
shipped  on  the  Alfred  Nobel  and  the  Fridland.  The  shippers 
were    Armour    &    Co. — the    consignees    Armour    &    Co.,    of 
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Copenhagen — and  the  parties  to  be  notified  were  the  Provision 
Import  Co. 

The  case  for  the  claimants  is  that  they  bought  and  paid  for 
the  goods  from  the  shippers  through  their  agepts  at  Copenhagen 
in  the  ordinary  course  of  business,  and  that  the  goods  were 
intended  to  be  and  would  have  been  disposed  of  in  their  business 
in  Scandinavia  if  they  had  been  delivered.  They  give  parti- 
culars of  sub-sales  in  Denmark  and  Sweden  to  margarine 
manufacturers  before  the  seizure.  These  sub-sales  comprise 
over  200,0001b.  of  the  goods— the  other  portion,  over  900,0001b., 
they  say  had  not  been  sold  at  the  time  of  seizure. 

The  Crown's  case  was  that  the  sales  were  not  real  sales, 
but  that  the  Provision  Import  Co.  were  merely  to  deal  with 
these  goods  as  agents  for  the  shippers. 

There  is  evidence  that  before  the  war  they  bought  goods 
from  Armours;  there  is  no  evidence  that  they  were  ever  agents 
for  them.  In  the  affidavit  of  the  Procurator-General  the 
Provision  Import  Co.  were  said  to  be  the  representatives  of 
Hammond  &  Co.  in  Copenhagen,  but  they  are  not  in  these  cases 
involved  in  any  of  the  Hammond  shipment  transactions.  I  only 
find  them  once  mentioned  in  the  intercepted  Armour  cable- 
grams. That  is  on  October  29,  a  date  subsequent  to  those 
given  for  the  purchases  of  the  goods  in  question,  but  anterior 
to  any  seizures.  That  cablegram  is  consistent  and,  I  think, 
only  consistent  with  their  being  the  purchasers  in  the  case  it 
refers  to. 

The  documents  were  fairly  completely  produced  to  the  Court 
by  the  claimants.  In  my  opinion  the  right  conclusion  is  that 
the  Provision  Import  Co.  were  bona  fide  purchasers  of  the 
goods  they  claim. 

Christensen  &  Thoegersen. 

This  claim  is  in  respect  of  goods  shipped  by  Morris  &  Co. 
on  the  Alfred  Nobel  and  the  Bjornstjerne  Bjornson;  by  Cudahy 
&  Co.  on  the  Alfred  Nobel  and  the  Fridland;  and  by  Armour 
&  Co.  on  the  Fridland.  The  shipments  were  all,  therefore, 
before  the  Order  in  Council  of  October  29,  1914. 

The  main  question  as  to  these  goods  is  whether  they  were 
sent  to  the  claimants  as  selling  agents  for  the  shippers  or  as 
purchasers  on  their  own  account.  The  affidavits  of  Mr.  Thoe- 
gerson,  the  sole  proprietor  of  the  firm,  acknowledge  that  they 
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sometimes  acted  as  agents,  but  say  that  these  particular  goods 
were  sold  to,  and  bought  by,  them  as  purchasers,  and  that  as 
to  the  greater  part  of  the  goods,  the  claimants  had  sold  them 
to  their  own  customers  in  Denmark,  Sweden,  and  Norway,  some 
before  the  sea  voyage  commenced,  and  others  during  transit. 
Particulars  of  these  sub-sales  were  given. 

The  "  Ascher "  correspondence  throws  some  light  on  the 
situation  as  between  Christensen  &  Thoegersen,  and  Cudahy 
&  Co.  I  am  now  going  to  refer  to  it  as  being  helpful  to  some 
of  the  claimants. 

In  a  letter  of  November  25,  1914,  Ascher  writes :  "  We  are 
glad  you  have  been  able  to  do  so  heavy  a  business  with 
Messrs.  Christensen  and  Thoegersen,  and  of  a  portion  of  it 
they  have  already  reaped  the  benefit,  for  we  have  been  informed 
that  heavy  lines  of  lard  of  your  brand  have  been  already 
distributed  amongst  German  buyers,  particularly  in  the  East 
by  way  of  Stettin.  How  they  will  fare  with  subsequent  ship- 
ments is  problematical,  for  the  fate  of  the  s.s.  Alfred  Nobel 
is  still  quite  uncertain." 

And  in  a  later  letter  (January  6  last) :  "  As  for  Christensen 
and  Thoegersen,  they  are  said  to  have  made  so  much  money 
out  of  the  war  that  even  a  big  loss  would  not  be  greatly  felt 
by  them,  if  the  Nobel  should  be  permanently  lost.  This, 
however,  we  think  is  out  of  the  question  so  far  as  neutral 
owners  of  the  cargo  are  concerned." 

I  cannot  doubt  that  Christensen  &  Thoegersen  did  sell 
large  quantities  to  Germany  of  goods  imported  from  the 
American  meat  packers. 

It  is  sworn  that  the  drafts  which  appear  by  the  documents 
to  have  been  drawn  by  the  shippers  on  the  claimants  were  duly 
paid.  I  should  have  desired  better  evidence  upon  this  point; 
but  the  dispute  really  is  not  whether  the  title  to  the  ownership 
of  the  goods  had  passed,  but  whether  in  these  particular 
transactions  the  claimants  were  acting  merely  as  agents,  or 
intermediaries  for  the  consignors,  or  were  purchasers.  The 
passages  I  have  read  from  the  "Ascher  "  letters  are  more  con- 
sistent with  their  being  purchasers;  and,  upon  the  whole,  the 
conclusion  to  which  I  have  come  is  that  the  goods  claimed 
were  shipped  to  them  as  bona  fide  purchasers,  and  not  as 
agents. 
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Brodr  Levy. 

This  firm  of  merchants  ("  dealers  in  herrings,  codfish,  and 
provisions ")  claim  lard  and  fat  backs,  shipped  by  Morris  & 
Co.  to  their  own  order  respectively. 

The  proofs  in  this  case  are  not  satisfactory.  The  goods 
comprised  in  bill  of  lading  11  on  the  Kim  are  also  claimed  by 
Morris  &  Co.,  and  those  in  bill  of  lading  62  on  the  Kim  are 
also  claimed  by  Armour  &  Co.  The  goods  claimed  from  the 
Alfred  Nobel  are  said  to  have  been  bought  from  Conrad  Bang, 
an  agent  for  Morris  &  Co.  at  Copenhagen,  and  from  Backstrom, 
their  agent  at  Stockholm. 

An  alleged  copy  of  invoice,  dated  October  26,  1914,  was 
exhibited,  which  says  the  goods  were  intended  for  the  Alfred 
Nobel  (which  had  sailed  six  days  before),  and  that  they  had 
been  war-insured  at  Copenhagen.  In  relation  to  all  the  goods 
claimed  there  is  a  bare  statement  that  payment  was  made 
without  any  dates,  amounts,  or  particulars  whatsoever. 

The  claimants  did  not  produce  any  of  the  shipping  docu- 
ments. No  affidavits  were  made  by  Bang  or  Backstrom,  or  by 
any  one  from  Armour's  Copenhagen  office.  The  claimants  do 
not  say  whether  theyt  had  dealt  in  lard  or  fat  backs  before  or 
not.  No  dates  appear  on  the  invoices.  The  shippers,  who  are 
said  to  have  been  paid,  also  lay  claim  to  close  on  half  of  the 
goods.     Altogether,  the  proofs  are  deficient. 

I  am  not  satisfied  that  the  goods  claimed  were  sold  to  the 
claimants,  or  that  they  had  paid  for  the  goods,  or  become  the 
owners  thereof,  and  the  claim  fails.  As  to  the  goods  also 
comprised  in  the  claims  of  Morris  &  Co.  and  Armour  &  Co., 
they  must  be  treated,  therefore,  as  having  been  shipped  by 
the  shippers  to  their  own  order,  and  remaining  their  property 
at  the  time  of  seizure. 

ViLHELM    ElWARTH. 

Mr.  Elwarth  has  put  forward  two  claims — one  dated 
April  10,  1915,  to  61,0001b.  of  lard  shipped  by  Cudahy  &  Co. 
on  the  Alfred  Nobel — to  their  own  order — party  to  be  notified, 
Ernst  Ascher  &  Co.,  of  Rotterdam;  and  the  other,  dated 
June  1,  1915,  to  88,6181b.  of  oleo  oil,  shipped  on  the  same 
vessel  by  the  Consolidated  Rendering  Co.,  of  Brightwood, 
Massachusetts — to  their  own  order — with  the  same  party  to  be 
notified. 
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It  is  necessary  to  investigate  closely  the  position  of  Vilhelm 
Elwarth.  He  was  described  in  the  affidavit  of  the  Procurator- 
General  as  the  agent  in  Copenhagen  of  E.  Ascher  &  Co.,  of 
Hamburg.  In  his  affidavit  in  reply  he  does  not  deny  that, 
although  he  denies  agency  qua  the  particular  transaction.  In 
his  affidavit  of  May  15,  in  support  of  the  first  claim,  he  said 
he  carried  on  business  in  Copenhagen  as  a  provision  merchant, 
with  a  large  number  of  retail  dealers  as  customers.  In  that 
of  June  14,  in  support  of  the  second  claim,  he  has  become 
an  import  merchant,  frequently  importing  into  Denmark,  among 
other  things,  oleo  oil.  His  case  is  that  he  bought  both  the 
lard  and  the  oleo  oil  at  different  times  from  Ernst  Ascher  &  Co., 
of  Rotterdam.  The  latter  are  agents  for  E.  Ascher  &  Co.,  of 
Hamburg.  He  alleges  that  he  bought  the  lard  verbally  on 
September  26  on  a  personal  visit  of  some  one  to  him  at 
Copenhagen;  that  payment  was  to  be  by  draft  against  docu- 
ments ;  and  that  "  in  due  course  "  he  paid  for  the  said  goods 
and  took  up  the  documents.  The  draft  was  not  produced,  and 
no  dates  or  further  particulars  of  payment  are  given.  The 
oleo  oil  he  says  he  bought  verbally  at  Rotterdam  on  July  25 
and  28,  1914,  and  that  payment  was  to  be  by  net  cash.  The 
documents  purporting  to  be  invoices  for  all  the  goods  bear 
date  November  3.  No  explanation  was  given  of  how  the  claim 
to  the  goods  comprised  in  the  earlier  contract  was  not  made 
till  a  couple  of  months  after  the  claim  to  the  goods,  the 
subject-matter  of  the  later  contract. 

The  Ascher  letters,  written  by  his  principals,  throw  light 
upon  the  lard  transaction,  and  upon  the  rest  of  Elwarth's 
claim.  It  will  be  remembered  that  evidence  was  given,  and 
not  contradicted,  that  he  was  Ascher's  agent  at  Copenhagen. 
In  a  letter  to  Cudahy  of  November  7  Ascher  &  Co.,  of 
Hamburg,  appear  to  treat  the  lard  as  having  been  their 
property.  They  say,  "  Nor  are  we  sure  that  the  war-risk  on 
the  500  I  barrels  of  pure  lard  on  board  the  s/s  Alfred  Nobel 
had  been  taken  out  by  your  goodselves,  not  having  received  a 
debit  note  of  the  charge  up  to  the  present."  Later,  in  the 
same  letter,  they  say  that  it  had  been  sold  by  their  Rotterdam 
office  "  to  a  Danish  firm."  These  were  the  consignments  of 
lard  claimed  by  Elwarth.  Elwarth  is  not  named,  although  he 
was  well  known;  and  it  is  doubtful  whether  he  was  the  person 
referred  to,   as  he   does  not  appear  to  be   a   member  of  any 
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"firm."  After  the  capture  of  the  Alfred  Nobel  they  write 
{November  20)  that  they  were  interested  both  in  the  lard  and 
oleo  oil :  "  We  are  watching  the  development  with  much 
interest,  although  we  ourselves  are  interested  only  with  those 
500  half-barrels  of  lard  of  yours,  and  a  couple  of  hundred 
tierces  of  oleo,  both  of  which  we  are  happy  to  say  are  fully 
covered  against  war  risk,  so  that  in  the  worst  of  cases  we 
cannot  lose  much." 

Those  were  all  the  goods  claimed  by  Elwarth. 

They  had  in  the  meantime  also  suggested  that  consignments 
to  them  should  be  made  ostensibly  to  Elwarth.  They  wrote: 
"  We  suppose  if  Rotterdam  were  to  cable  you  '  Ship  sales 
Elwarth,'  you  would  understand  that  this  meant  a  request  to 
have  our  purchases  forwarded  to  Copenhagen,  either  to  the 
address  of  our  agent  at  that  city,  Mr.  Vilhelm  Elwarth,  or  to 
your  order,  party  to  be  notified,  Vilhelm  Elwarth,  Copenhagen. 
It  might  be  right  also  in  that  case  for  you  to  invoice  the 
goods  to  Mr.  Elwarth,  handing  on  a  copy  of  the  invoice 
simultaneously." 

The  correspondence  refers  frequently  to  Elwarth,  and  it 
contains  a  testimonial  to  his  assiduity  and  fidelity  as  an 
instrument  of  Ascher  &  Co.,  Hamburg,  since  the  beginning 
of  the  war  in  these  words :  "  We  repeat  that  we  consider 
ourselves  responsible  for  any  shipments  you  may  be  making  to 
Mr.  Elwarth  during  this  period,  and  we  are  glad  to  say  he  has 
proved  himself  entirely  reliable  in  all  transactions  which  we  had 
to  let  go  through  his  hands  since  the  beginning  of  the  war." 

I  have  come  to  the  conclusion  that  the  claim  made  by 
Elwarth  is  not  a  bona  fide  claim  on  his  own  behalf.  He  was 
not  a  purchaser  from  Ascher  &  Co.,  of  Rotterdam,  or  of 
Hamburg.  He  was  merely  a  nominee  of  theirs.  The  goods 
are  not  claimed  by  any  person  entitled  to  them,  and  therefore 
they  stand  to  be  treated  as  goods  unclaimed. 

Peter  Hugh  &  Co. 

A  claim  was  put  in  orl  behalf  of  this  firm  to  goods  covered 
by  bills  of  lading  on  three  of  the  vessels.  The  total  quantity  of 
the  goods  thus  claimed  was  752,908  lb.  They  were  all  shipped 
by  Hammond  &  Co.  to  their  own  order. 

Although  the  claim  was  entered,  no  evidence  whatsoever 
was  adduced,  nor  was  any  document  produced  in  support  of 
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it.  Counsel  appeared  for  some  underwriters  in  the  names  of 
Buch  &  Co.,  but  had  not  been  supplied  with  any  documents 
or  materials. 

The  evidence  for  the  Crown  was  that  Peter  Buch  &  Co., 
of  Copenhagen,  were  very  large  exporters  of  provisions  to 
Germany,  and  were  a  branch  of  the  firm  of  that  name  in 
Hamburg.  The  shippers  gave  no  evidence  as  to  these  ship- 
ments. 

As  no  evidence  was  adduced  in  support  of  the  claim,  it 
necessarily  fails. 

J.  O.  Hansen. 

The  subject-matter  of  this  claim  is  a  quantity  of  lard  and 
fat  backs  amounting  to  400,6251b.  Mr.  Hansen  says  he  is  a 
Danish  dealer  in  such  goods.  He  claims  four  parcels  of  goods 
— one  parcel  each  on  the  Bjornstjerne  Bjornson,  Fridland,  and 
Kim,  consigned  by  Morris  &  Co.  to  their  own  order;  and 
another  parcel  on  the  Kim,  consigned  by  Armour  &  Co.  to 
their  own  order. 

He  alleges  that  he  bought  the  goods  shipped  by  Morris 
from  Erik  Valeur,  and  those  shipped  by  Armours  from  their 
Copenhagen  office.  He  adds  a  schedule  purporting  to  give  a 
list  of  his  alleged  purchases  and  re-sales,  but  he  did  hot  produce 
a  single  document  relating  to  any  of  the  transactions — no 
contract,  invoice,  bill  of  lading,  draft,  receipt,  account,  or 
anything  else.  No  explanation  or  excuse  was  made  for  this. 
Erik  Valeur  was  the  representative  in  Copenhagen  of  Morris 
&  Co.  He  made  an  affidavit  in  support  of  his  own  claim,  to 
which  reference  may  be  made  by  way  of  criticism  of  this  claim. 
He  alleged  that  he  bought  some  goods  for  Morris  on  his  own 
account,  and  sold  others  as  agent.  How  he  came  to  decide 
which  was  which  he  did  not  explain.  The  goods  claimed  by 
Hansen  on  the  Bjornstjerne  Bjornson,  Valeur  says,  he  bought 
on  his  own  account.  The  sale  to  Hansen,  he  says,  was  on 
September  30,  although  Valeur  himself  says  he  only  bought 
on  October  6. 

Hansen  has  entirely  failed  to  shew  that  he  was  the  purchaser 
or  owner  of  any  of  the  goods.  His  claim  is  quite  unsupported, 
and  I  cannot  accept  it. 

Segelcke  &  Co. 
Mr.    Eilert    Segelcke,    the    sole    proprietor   of   this    firm   of 
wholesale   dealers  in   lard   and   bacon   in   Copenhagen,    claims 
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275,297  lb.  of  lard  and  fat  backs  shipped  by  Morris  &  Co.  on 
the  Bjornstjerne  Bjornson  and  the  Kim  to  their  own  order. 
The  claimants  say  they  bought  the  goods  partly  througli  Valeur 
and  partly  through  Conrad  Bang  (agents  for  Morris  &  Co.). 
According  to  the  affidavit  of  Eilert  Segelcke,,  sworn  May  18, 
1915,  the  various  goods  were  paid  for  at  different  times. 

I  am  prepared  to  accept  the  account  given  by  Segelcke  as 
accurate.  Accordingly  I  find  that  his  firm  were  bona  fide 
purchasers  of  the  goods  they  claim. 

Pedersen   for  the    Faellesforeningen   Denmarks 
Brugsforeninger. 

This  is  a  claim  to  45,219  lb.  of  neutral  lard  shipped  on  the 
Bjornstjerne  Bjornson  by  Morris  &  Co.  to  their  own  order. 
The  goods  are  also  claimed  by  Morris  &  Co.  themselves. 

In  the  affidavit  of  Pedersen  of  March  19  it  is  deposed  that 
the  goods  were  bought  for  the  purpose  of  keeping  up  the  stock, 
so  that  the  firm  could  comply  with  orders  for  margarine  "  from 
the  members." 

No  document  is  produced.  The  deponent  does  not  even 
state  from  whom  the  goods  were  bought  or  what  the  date  of 
the  alleged  purchase  was,  and  he  does  not  allege  that  any 
payment  was  made.  In  a  subsequent  formal  claim  (April  9, 
1915),  the  grounds  of  claim  state  that  the  goods  were  bought 
from  Erik  Valeur,  who,  in  the  first  instance,  had  himself  bought 
the  goods  at  an  agreed  price,  c.i.f.  Copenhagen,  and  had  taken 
up  the  documents  and  paid  for  the  goods.  On  looking  at 
Valeur's  own  account  in  his  affidavit  the  statement  is — not  that 
he  had  bought  or  paid  for  the  goods,  but  that  he  sold  them 
to  Pedersen's  firm  as  agent  for  Morris  &  Co. 

In  these  circumstances  the  claimant's  proof  is  quite  unsatis- 
factory, and  accordingly,  particularly  as  Morris  &  Co.  them- 
selves also  claim  the  goods,  I  decide  that  Pedersen's  firm  have 
failed  to  establish  their  claim.  So  far  as  they  are  comprised 
in  the  claim  of  Morris  &  Co.  they  fall  to  be  treated  as  goods 
which  remain  unsold. 

HeNRIQUES    &    ZOYDNER. 

This  firm  claims  81,0961b.  of  lard  shipped  on  the  Bjorn- 
stjerne Bjornson  by  Morris  &  Co.  to  their  own  order.  The 
affidavit  in  support  of  the  claim  contains  the  bare  statement 
that  this  lot  was  purchased  for  the  purpose  of  keeping  up  the 
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firm's  stock.  There  is  no  statement  as  to  the  persons  from 
whom  the  purchase  was  made,  what  its  terms. were,  what  the 
purchase  price  was,  or  that  the  price,  whatever  it  was,  was 
ever  paid.  In  a  subsequent  formal  claim  (unsworn)  the  grounds 
of  claim  state  that  the  goods  were  purchased  from  Mr.  Erik 
Valeur;  that  Valeur  had,  in  the  first  instance,  purchased  the 
goods  at  an  agreed  price,  c.i.f.  Copenhagen,  and  that  the 
documents  therefor  had  been  previously  taken  up  and  paid  for 
by  him.  This  statement  is  in  direct  contradiction  to  that  of 
Valeur  himself  (in  the  affidavit  already  referred  to),  where  he 
says  he  sold  these  goods  merely  as  agent  for  Morris  &  Co. 

My  conclusion  is  that  the  claim  of  this  firm  has  not  been 
established. 

M.  Frigast. 

This  is  a  claim  to  15,750  lb.  of  lard  shipped  by  Armour  &  Co. 
on  the  Bjornstjerne  Bjornson,  and  consigned  to  their  own  order. 

M.  Frigast  is  a  provision  merchant  at  Copenhagen,  and 
claims  the  goods  under  purchase  through  Armour  &  Co.,  of 
Copenhagen,  on  November  19  for  the  purpose  of  his  business. 
He  produced  satisfactory  documents,  and  I  accept  his  account 
of  the  transaction  as  a  real  and  bona  fide  transaction  of 
purchase,  and  find  he  had  become  the  owner  of  the  goods,  and 
that  he  purchased  them  to  be  used  in  his  own  business. 

The  Korsor  Margarinefabrik.     A/S. 

This  firm  claims  one  lot  of  thirty  tierces  of  oleo  stock  laden 
on  the  Fridland,  and  another  lot  of  thirty  tierces  of  oleo  oil 
laden  on  the  Kim. 

The  shippers  were  Morris  &,  Co.,  to  their  own  order  at 
Christiania.     They  themselves  also  claim  the  first  lot. 

The  claimants  say  the  goods  were  first  bought  by  Erik 
Valeur,  at  an  agreed  price  c.i.f.  Copenhagen,  and  that  they  in 
turn  bought  from  Valeur.  They  do  not  say  when  they  bought, 
what  the  price  was,  or  that  any  payment  has  been  made. 
Valeur  himself  does  not  say  he  purchased  the  goods  and  re-sold 
them,  but  that  he  sold  as  agent  for  Morris  &  Co.  A  declaration 
of  the  claimants  of  March  19,  1915,  that  the  goods  would  be 
consumed  in  Denmark,  states  that  they  were  purchased  from 
Morris  &  Co.  through  Erik  Valeur.  The  evidence  in  support 
of  the  claim  is  quite  unsatisfactory,  and  I  find  the  claim  has 
not  been  established. 
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The  result  is  that  the  goods  on  the  Fridland,  which  are  also 
claimed  by  Morris  &  Co.,  must  be  treated  as  goods  of  Morris 
&  Co.  unsold,  and  the  goods  on  the  Kim  as  goods  unclaimed 
by  any  person  entitled  as  owner. 

The   Margarinefabrik   Dania. 

This  is  a  small  claim  to  9,004  lb.  of  lard  on  the  Fridland, 
shipped  by  Morris  &  Co.,  and  consigned  to  their  own  order 
at  Christiania.  The  goods  are  also  claimed  by  Morris  &  Co. 
themselves. 

The  case  is,  to  all  intents,  identical  with  the  Korsor  claim, 
just  dealt  with,  except  that  in  this  case  Valeur  states  he  bought 
them  first  on  his  own  account  and  sold  them  on  the  same  day. 
They  were  invoiced  after  the  seizure.  I  find  that  the  claim 
has  not  been  established. 

C.  BuNCHs,  Fed. 

The  claimants  are  a  Danish  company.  The  claim  is  to  a 
parcel  of  beef  tongues  (3,371  lb.),  shipped  on  the  Fridland  by 
Hammond  &  Co.,  consigned  to  their  own  order,  naming 
Christensen  &  Thoegersen  as  the  "  parties  to  be  notified." 

The  company  say  they  bought  the  goods  from  Christensen 
&  Thoegersen.  They  produced  the  bill  of  lading  and  priced 
invoice  from  Christensen  &  Thoegersen,  and  it  is  sworn  they 
took  up  the  documents.  The  invoice  was  sent  two  days  after 
the  seizure.  Whether  when  it  was  sent  the  seizure  was  known 
does  not  appear. 

On  the  whole  I  have  come  to  the  conclusion  that  this  is  a 
bona  fide  claim  to  goods  bought  to  be  dealt  with  in  Denmark, 
and  the  claim  is  therefore  allowed. 

Erik  Valeur. 

This  is  a  claim  to  106,1551b.  of  oleo  stock  laden  on  the 
Kim. 

The  shipment  was  by  Morris  &  Co.  to  their  own  order  at 
Copenhagen,  the  parties  to  be  notified  being  Morris  Packing 
Co.,  of  Christiania.  Mr.  Valeur  was  the  representative  of 
Morris  &  Co.  at  Copenhagen.  He  said  his  agency  com- 
prehended Denmark  only.  He  alleges  that  certain  of  the 
consignments  by  Morris  (many  of  which  have  already  been 
referred  to)  were  sent  to  him  for  sale  as  agent  in  Denmark,  and 
that  if  he  wished  to  sell  goods  to  Germany,  or  German  buyers, 
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he  would  have  to  buy  them  for  his  own  account.  The  goods 
he  now  claims  he  says  he  bought  on  his  own  account,  and  I 
suppose  they  were  therefore  goods  he  intended  to  send  to 
Germany.  I  am  not  satisfied  that  they  were.  They  were  said 
to  have  been  invoiced  to  him  some  days  after  the  capture  of 
the  last  of  the  first  three  vessels. 

I  find  that  he  has  no  ground  whatever  for  his  allegation 
that  he  was  the  owner  of  the  goods. 

Christian  Loehr. 

This  claim  is  for  41,9521b.  of  lard,  alleged  to  have  been 
bought  from  the  Provision  Import  Co. 

This  parcel  was  shipped  on  the  Alfred  Nobel,  and  consigned 
by  Rumsey  &  Co.  to  their  own  order,  the  Provision  Import 
Co.  being  the  parties  to  be  notified.  In  dealing  with  the  direct 
claim  of  the  latter  I  mentioned  that  certain  goods  shipped  for 
them  had  been  re-sold.  Mr.  Loehr  is  a  Dane,  and  is  the 
British  Vice-Consul  in  Denmark.  He  produced  his  documents, 
and  I  see  no  reason  to  doubt  the  bona  fides  or  the  reality  of 
his  purchase  as  one  made  for  the  purposes  of  his  business  in 
Denmark. 

J.    Ullmann   &   Co. 

The  subject-matter  of  this  claim  consists  of  certain  rubber 
of  various  kinds.  347  cases  (133,2091b.)  were  shipped  on  the 
Fridland,  and  218  cases  (44,428  lb.)  on  the  Kim. 

The  consignors  were  Edward  Maurer  &  Co.,  and  the  con- 
signees "J.  Ullmann  &  Co.,  Copenhagen." 

Rubber  was  declared  conditional  contraband  on  September  21, 
and  absolute  contraband  on  October  29,  1914.  At  the  time  of 
the  shipment  on  the  Fridland,  therefore,  rubber  was  conditional 
contraband,  and  at  the  time  of  shipment  on  the  Kim  it  was 
absolute  contraband.  Exportation  of  rubber  of  this  kind  from 
Denmark  was  prohibited  on  October  22,  before  either  of  the 
shipments. 

Jacques  Ullmann  had,  up  to  the  time  of  the  war,  carried 
on  business  as  a  merchant  in  rubber  and  other  articles  at 
Hamburg.  It  was  stated  for  the  Crown  that  he  was  a  German, 
but  this  was  a  mistake,  as  it  was  established  that  he  was  born 
a  Swiss  and  had  remained  a  Swiss  subject.  After  the  war  he 
gave  up  his  Hamburg  business  and  began  trading  in  Denmark. 
He,  with  his  wife,  formed  a  Danish  company,  "J.  Ullmann  & 
Co.,"  on  October  24,  1914. 
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The  transactions  relating  to  the  goods  claimed  were  attacked 
by  the  Crown  on  the  ground  that  the  rubber  was  falsely 
described  in  the  ship's  papers  as  "gum,"  with  the  object  of 
misleading,  and  on  the  ground  that  the  Fridland  shipment  was 
confiscable  as  conditional  contraband,  because  it  was  destined 
for  the  enemy  country  and  for  the  use  of  the  enemy  Govern- 
ment; and  the  Kim  shipment  as  absolute  contraband  on  the 
ground  of  destination  for  the  enemy  country. 

The  goods  were  invoiced  as  rubber.  Much  evidence  was 
given  on  both  sides  upon  the  question  whether  "  gum "  was 
an  accurate  or  a  false  description  of  the  goods.  After  weighing 
the  evidence  I  have  come  to  the  conclusion  that  it  was  not 
an  accurate  commercial  description,  and  that  its  use  in  the 
manifest  instead  of  the  appropriate  commercial  description  of 
"  rubber,"  or  various  qualities  of  rubber  by  their  commercial 
names,  was  adopted  in  order  to  avoid  the  inconvenience  or 
difficulties  which  would  result  from  a  search  and  possible 
capture. 

Any  concealment  or  misdescription,  or  device  calculated 
and  intended  by  neutrals  to  deceive  and  to  hamper  belligerents 
in  their  undoubted  right  of  search  for  contraband,  will,  while 
I  sit  in  thie  Court,  weigh  heavily  against  those  adopting  such 
courses  when  any  presumptions  or  inferences  have  to  be 
considered.  Neutrals  are  expected  to  conduct  their  neutral 
trade  during  the  war  not  only  without  having  recourse  to  fraud 
or  false  papers,  but  with  candour  and  straightforwardness.  As 
has  been  said  by  the  American  Supreme  Court,  "  Belligerents 
are  entitled  to  require  of  neutrals  a  frank  and  bona  fide 
conduct."  It  will  not  be  found  against  their  interest  to  pursue 
such  conduct. 

But  in  investigating  attempts  to  mislead  by  ipisdescription 
or  otherwise  care  must  be  taken  to  ascertain  who  have  taken 
part  in  such  attempts,  and  to  what  extent.  In  the  present  case 
I  find  upon  the  facts  that  the  misdescription  of  the  rubber  as 
"  gum  "  in  the  manifest  was  due  in  the  main  to  Cans  &  Co. — 
the  charterers  of  the  vessel.  Copies  of  the  invoices  with  the 
correct  description  of  rubber  were  given  to  Cans  &  Co.  for 
the  purpose  of  the  manifest  which  was  to  be  made  out  by 
them.  Maurer  &  Co.  no  doubt  acquiesced  in  this,  because 
otherwise  they  would  probably  have  lost  the  benefit  of  the 
freight  contract  which  they  had  made  early  in  October. 
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But  I  do  not  find  that  the  claimants,  the  consignees,  ever 
suggested  or  took  any  part  in  this.  I  do  not  find  that  they 
were  aware  of  the  description  used  until  after  the  Fridland 
sailed.  There  was  read  against  them  a  passage  in  a  cablegram 
of  October  31 :  "  Expect  you  informed  Bruno  (the  insurer) 
everything  shipped  as  gum."  The  explanation  of  Ullmann,  that 
this  was  because  of  a  cablegram  he  received  on  October  28, 
is,  1  think,  sufficient.  Similarly  I  do  not  find  that  they  were 
responsible  for  the  misdescription  of  their  cargo  on  the  Kim. 

I  have  examined  the  commercial  documents,  and  considered 
very  carefully  the  cablegrams  set  out  in  the  exhibit  of  the 
Procurator-General,  and  the  letters  and  cablegrams  exhibited 
to  Ullmann's  second  affidavit;  and,  even  if  they  are  approached 
in  an  attitude  of  suspicion  created  by  some  of  the  surrounding 
circumstances,  I  cannot  arrive  at  the  inference  that  the  rubber 
was  on  its  way  to  an  enemy  destination  when  it  was  seized; 
on  the  contrary,  my  conclusion  from  the  evidence  is  that  the 
sale  to  Ullmann,  and  the  purchase  and  payment  by  him,  were 
honest  business  transactions,  and  that  he  intended  to  add  the 
rubber  to  his  stock  in  his  Denmark  business,  and  to  dispose 
of  it  in  Scandinavia  in  the  very  profitable  market  described 
in  his  letters,  which  was  created  greatly  by  the  stoppage  to 
Scandinavia  of  all  exports  of  rubber  from  or  through  Germany. 
A  very  full  and  strict  undertaking  was  given  on  the  part 
of  Ullmann  &  Co.  in  the  course  of  these  proceedings,  and  that 
must  be  adhered  to. 

W.   T.   Baird. 
This    relates    to    thirty-nine    cases    (29,7711b.)    of    rubber 
shipped  on  the  Kim  on  November  11  (about  a  fortnight  after 
rubber    was    declared    absolute    contraband)    by    Baird,    and 
consigned  to  Fritsch. 

It  stands  upon  a  different  footing  from  the  last  claim,  as 
the  claimant  is  the  shipper. 

There  are  three  people  concerned:  Baird  and  Frankfurter, 
in  America,  and  Fritsch,  at  Landskrona  in  Sweden.  Fritsch 
was  the  German  Vice-Gonsul  at  Sweden,  and  a  forwarding 
agent.  Baird  claims  as  the  owner.  The  transaction  is  not 
made  as  clear  as  it  could  and  should  have  been.  Counsel  at 
the  hearing  stated  it  thus :  "  Mr.  Baird  sold  these.  39  cases  of 
rubber  to  Mr.  Frankfurter,  who  was  also  a  rubber  broker  in 
New  York,  and  he  in  turn  sold  it  to  Mr.  Fritsch." 
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The  claimant  Baird  deposed  that  the  contract  for  the  sale 
of  the  said  goods  was  made  between  Frankfurter  and  the 
Rubber  Trading  Co.,  of  which  Baird  was  president;  and  that 
at  the  time  of  such  sale  he  was  requested  by  Frankfurter  to 
make  the  shipment  to  W.  Fritsch,  who,  he  says,  "was  the 
principal  for  whom  Frankfurter  was  acting."  Frankfurter 
exhibits  an  order  which  he  received  from  Fritsch.  Pursuant 
to  this  order  (according  to  his  affidavit),  he  entered  into  a 
contract  with  Baird  "  for  the  purchase  of  the  rubber." 

No  contract  or  invoice  has  been  produced;  the  only  docu- 
ments placed  before  the  Court  are  the  letter  from  Fritsch  to 
Frankfurter  and  a  copy  of  the  bill  of  lading.  Two  bills  of 
lading  were  given.  Both  of  these  were  sent  to  Fritsch, 
according  to  Baird's  statement.  He  does  not  say  by  whom 
they  were  sent.  Whether  Fritsch  dealt  with  them,  or  what 
has  become  of  them,  the  Court  was  not  informed.  Baird  does 
not  say  that  any  right  to  dispose  of  the  goods  was  reserved 
on  the  sale  to  Frankfurter,  or  to  Fritsch,  or  when  the  two 
original  bills  of  lading  were  sent.  Frankfurter  throws  no  light 
upon  this.  And  Fritsch  has  not  given  any  evidence  or  made 
any  deposition. 

I  am  not  satisfied  that  Baird  has  made  out  his  claim  to 
be  owner  of  the  goods,  or  that  any  property  remained  in  him 
after  the  shipment. 

There  are,  moreover,  some  other  matters  to  which  I  must 
advert  in  connection  with  the  claim.  As  to  the  description  of 
the  rubber  as  "  gum,"  he  gave  no  explanation  in  his  affidavit, 
but  he  allowed  it  to  be  understood  as  having  been  done  in 
the  ordinary  course  of  business,  for  all  he  says  about  it  is, 
"  I  have  been  engaged  in  buying  and  selling  rubber  for  forty 
years  in  the  city  of  New  York,  and  I  have  always  understood 
the  terms  '  gum '  and  '  rubber '  to  be  interchangeable  terms  in 
the  trade,  and  have  frequently  known  of  rubber  being  described 
as  '  gum.' "  In  a  letter  of  January  28  he  wrote  that  he  could 
not  give  any  instance  of  crude  rubber  having  been  shipped 
under  the  name  of  "  gum." 

Later  on,  the  Rubber  Club  of  New  York,  of  which  he  was 
a  member,  appears  to  have  asked  Mr.  Baird  to  give  them  an 
explanation  of  the  transaction.  His  answer  took  the  form  of 
a  statement  made  and  certified  before  a  notary  public  on 
March  24,  1915.     There  he  said  the  contract  was  entered  into 
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on  October  29,  1914,  with  Frankfurter,  and  the  goods  were\ 
sold  to  him.  Fritsch,  of  Landskrona,  is  not  mentioned. 
Frankfurter  is  said  to  have  given  assurance  that  the  rubber 
was  for  Danish  consumption.  Fritsch  was  a  merchant  in 
Sweden,  and  that  is  not  the  assurance  he  is  said  to  have  given. 
As  to  the  way  in  which  the  rubber  was  described,  he  said 
that  the  instruction  to  his  shipping  clerk  to  ship  it  as  "  gum  " 
was  given  by  Frankfurter,  and  that  he  had  since  been  told  by 
Frankfurter  that  the  Gans  Line  suggested  that  denomination. 
Frankfurter  does  not  deal  with  any  of  this  in  his  affidavit, 
made  two  months  later.  Baird  was  therefore  a  party  to  this 
misleading  description. 

Taking  the  whole  circumstances  into  consideration,  I  am 
justified  in  drawing  the  inference  that  the  rubber  was  on  its 
way  to  enemy  territory  through  Fritsch,  the  German  Consul; 
and  even  if  the  claimant  had  made  out  his  claim  to  be  the 
owner,  I  find  that  the  rubber  was  confiscable  as  absolute 
contraband. 

Marcus  &  Co. 

This  claim  refers  to  ninety-nine  bales  of  hides  (18,968  lb.) 
shipped  on  the  Kim  on  November  11.  Hides  were  declared 
conditional  contraband  on  September  21,  1914. 

The  consignors  were  Amsinck  &  Co.,  of  New  York,  and 
the  consignees  Marcus  &  Co.,  of  Copenhagen.  The  latter  are 
hide  merchants,  dealing  largely  with  Hamburg. 

The  claim  alleges  that  the  goods  were  purchased  from 
Goldtree  Liebes  &  Co.,  of  Santa  Ana,  El  Salvador,  on  terms 
c.i.f.  Copenhagen,  cash  to  be  paid  on  receipt  of  goods.  It 
was  also  alleged  that  the  goods  had  been  paid  for  by  the 
claimants.  No  proof  of  payment  was  given,  and  it  would  be 
strange  if  the  goods  were  paid  for  before  seizure,  when 
payment  was  only  due  on  receipt  of  the  goods.  Goldtree 
Liebes  &  Co.  were  also  merchants  at  Hamburg.  The  goods 
were  insured  by  Hamburg  offices.  On  reference  to  the  exhibit 
set  out  in  the  Procurator-General's  affidavit,  it  will  be  seen 
that  the  claimants  were  a  firm  having  active  dealings  with 
Hamburg  after  the  outbreak  of  war. 

Amsinck  &  Co.,  the  consignors,  were  shewn  to  have  sent, 
under  cover  to  a  bank  in  Christiania,  a  lot  of  letters  to  be  sent 
on  to  Germany,  addressed  to  various  people  in  Hamburg  and 
Berlin,  which  were  to  have  been  re-posted  as  if  they  had  been 
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^ent  from  Christiania.  Among  such  letters,  which  were  inter- 
vcepted,  was  one  to  Goldtree  Liebes  &  Co.,  of  Hamburg,  of 
June  5,  1915,  relating  to  this  very  parcel  of  hides,  in  which 
ithey  express  the  hope  that  the  goods  have  arrived,  and  refer 
ito  Goldtree's  "  friends  in  Copenhagen,"  meaning,  without  doubt, 
Atarcus  &  Co.,  the  claimants.  No  evidence  was  given  as  to 
what  was  done  with  the  bill  of  lading. 

As  the  goods  were  consigned  c.i.f.  to  Copenhagen,  and  were 
to  be  paid  for  on  receipt  of  the  goods,  and  as  the  goods  were 
nevei*  received  by  the  consignees,  and  no  satisfactory  evidence 
was  given  of  the  alleged  payment,  I  am  not  satisfied  that  the 
^oods  ever  were  the  property  of  the  claimants  as  alleged. 

Besides,  the  proper  inference  from  such  evidence  as  was 
adduced  is,  in  my  opinion,  that  Marcus  &  Co.  in  Copenhagen 
were  merely  intermediaries  between  Goldtree  Liebes  &  Co., 
Santa  Ana,  and  Goldtree  Liebes  &  Co.,  of  Hamburg,  to  whom 
fthe  goods  were  really  destined  at  the  time  of  seizure. 

The   Guaranty   Trust   Co.   of   New   York. 

These  are  the  last  claims  I  have  to  deal  with.  They  relate 
to  wheat  and  flour  on  the  Alfred  Nobel,  the  Bjornstjerne 
Bjornson,  and  the  Fridland. 

The  facts  in  these  cases  were  not  sufficiently  placed  before 
Ihe  Court,  and  there  was  no  argument  upon  them  on  behalf 
of  the  Crown.  They  must  be  further  dealt  with  by  the  Crown 
and  the  claimants  before  the  Court  can  dispose  of  them. 

I  must  accordingly  adjourn  them  for  further  argument. 

With  regard  to  the  general  character  of  the  cargoes, 
evidence  was  given  by  persons  of  experience  that  all  the  food- 
stuffs were  suitable  for  the  use  of  troops  in  the  field;  that 
some — for  example,  the  smoked  meat  or  smoked  bacon — were 
similar  in  kind,  wrapping,  and  packing  to  what  was  supplied 
in  large  quantities  to  the  British  troops,  and  were  not  ordinarily 
supplied  for  civilian  use;  that  others — for  example,  canned  or 
boiled  beef  in  tins — were  of  the  same  brand  and  class  as  had 
been  offered  by  Armour  &  Co.  for  the  use  of  the  British  forces 
in  the  field;  and  that  the  packages  sent  by  these  ships  could 
only  have  been  made  up  for  the  use  of  troops  in  the  field.  As 
against  this,  there  was  evidence  that  goods  of  the  same  class 
had  been  ordinarily  supplied  to  and  for  civilians. 
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As  to  the  lard,  proof  was  given  that  glycerin  (which  is. 
in  great  demand  for  the  manufacture  of  nitro-glycerin  for  high 
explosives)  is  readily  obtainable  from  lard.  Although  this  use- 
is  possible,  there  was  no  evidence  before  me  that  any  lard 
had  been  so  used  in  Germany,  and  I  am  of  opinion  that  the- 
lard  comprised  ought  to  be  treated  upon  the  footing  of  foodstuffs 
only.     It  is  largely  used  in  German  army  rations. 

As  to  the  fat  backs  (of  which  large  quantities  were  shipped) 
there  was  also  proof  that  they  could  be  used  for  the  production 
of  glycerin.     Mr.   Perkin,  in  his  affidavit  in  answer  to  that  of 
Mr.    George    Stubbs,    of    the    British    Government    Laboratory 
(which  dealt  with  lard  and  fat  backs  as  materials  out  of  which 
glycerin  was  producible),  confines  his  observations  to  lard,  and" 
passes  by  entirely  what  had  been  deposed  as  to  fat  backs.     In 
fact,   no  evidence  as   against  that   of  Mr.    Stubbs  was  offered 
for  the  shippers  of  fat  backs.     Mr.  Nuttall,  a  deponent  for  one- 
of  them,  Sulzberger  &■  Sons  Co.,  says  the  fat  backs  shipped  by 
them  were  not  in  a  condition  which  was  suitable  for  eating. 
But  he  may  have  meant  only  that  they  required  further  treatment 
before. they  become   edible.     There   was   no   market   for  these- 
fat  backs  in  Denmark.     The  Procurator-General  deposed,  as  a 
result  of  enquiries,   that  the   Germans   were   very    anxious   to 
obtain  fat  backs  merely  for  the  glycerin  they  contain.     In  these^ 
circumstances  it  is  not  by  any  means  clear  that  fat  backs  should 
be  regarded  merely  as  foodstuffs  in  these   cases,    and   in   the 
absence  of  evidence  to  the  contrary  it  is  fair  to  treat  them  as 
materials  which  might  either  be  required  as  food  or  for  the- 
production  of  glycerin. 

The  convenience  of  Copenhagen  for  transporting  goods  to 
Germany   need   hardly   be   mentioned.     It   is   in    evidence   that' 
the  chief  trade   between   Copenhagen   and   Germany   since   the- 
war  was   through   Lubeck,    Stettin,    and    Hamburg.     The    sea- 
borne trade   of  Lubeck  has   increased  very   largely   since   the'~ 
war.     It  was  also  sworn  in  evidence  that  Lubeck  was  a  German 
naval  base.     Stettin  is  a  garrison  town,  and  is  the  headquarters- 
of  army  corps.     It  has  also  shipbuilding  yards  where  warships 
are  constructed  and  repaired.     It   is   Berlin's   nearest   seaport. 
It  will  be  remembered  that  one  of  the  big  shipping  companies 
asked  a  Danish  firm  to  become  nominal  consignees  for  goods 
destined  for  Stettin.     Hamburg  and  Altona  had  ceased  to  be" 
the  commercial  ports  dealing  with  commerce  coming  throughi 
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the  North  Sea.  They  were  headquarters  of  various  regiments. 
Copenhagen  is  also  a  convenient  port  for  communication  with 
the  German  naval  arsenal  and  fortress  of  Kiel  and  its  canal, 
and  for  all  places  reached  through  the  canal. 

These  ports  may  properly  be  regarded,  in  my  opinion,  as 
bases  of  supply  for  the  enemy,  and  the  cargoes  destined  for 
them  might  on  that  short  ground  be  condemned  as  prize.  But 
I  prefer,  especially  as  no  particular  cargo  can  definitely  be 
said  to  be  going  to  a  particular  port,  to  deal  with  the  cases 
upon  broader  grounds. 

Before  stating  the  inferences  and  conclusions  of  fact,  it  will 
be  convenient  to  investigate  and  ascertain  the  legal  principles 
which  are  to  be  applied  according  to  international  law,  in  view 
of  the  state  of  things  as  they  were  in  the  year  1914. 

While  the  guiding  principles  of  the  law  must  be  followed, 
it  is  a  truism  to  say  that  international  law,  in  order  to  be 
adequate  as  well  as  just,  must  have  regard  to  the  circumstances 
of  the  times,  including  "  the  circumstances  arising  out  of  the 
particular  situation  of  the  war,  or  the  condition  of  the  parties 
engaged  in  it " — The  Jonge  Margaretha  (1  C.  Rob.  189 ; 
1  Eng.  P.C.  100);  see  also  Chancellor  Kent's  Commentaries, 
p.  139. 

Two  important  doctrines  familiar  to  international  law  come 
prominently  forward  for  consideration.  The  one  is  embodied 
in  the  rule  as  to  "  continuous  voyage  "  or  "  continuous  trans- 
portation " ;  the  other  relates  to  the  ultimate  hostile  destination 
of  conditional  and  absolute  contraband  respectively. 

The  doctrine  of  "  continuous  voyage  "  was  first  applied  by 
the  English  Prize  Courts  to  unlawful  trading.  There  is  no 
reported  case  in  our  Courts  where  the  doctrine  is  applied  in 
terms  to  the  carriage  of  contraband.  But  it  was  so  applied  and 
extended  by  the  United  States  Courts  against  this  country  in 
the  time  of  the  American  Civil  War,  and  its  application  was 
acceded  to  by  the  British  Government  of  the  day,  and  was, 
moreover,  acted  upon  by  the  International  Commission  which 
sat  under  the  treaty  between  this  country  and  America,  made 
at  Washington  on  May  8,  1871,  when  the  commission,  composed 
of  an  Italian,  an  American,  and  a  British  delegate,  unanimously 
disallowed  the  claims  in  The  Peterhoff  (5  Wall.  28),  which 
was  the  leading  case  upon  the  subject  of  continuous  trans- 
portation in  relation   to   contraband   goods.     (The   other  well- 
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known  American  cases — for  example,  The  Stephen  Hart 
(Blatch.  Pr.  Cas.  387),  The  Bermuda  (3  Wall.  514),  and 
The  Springbok  (5  Wall.  1) — considered  and  applied  the  doctrine 
in  relation  to  attempted  breaches  of  the  blockade.) 

I  am  not  going  through  the  history  of  it,  but  the  doctrine 
was  asserted  by  Lord  Salisbury  at  the  tiine  of  the  South  African 
War  with  reference  to  German  vessels  carrying  goods  to 
Delagoa  Bay,  and  as  he  was  dealing  with  Germany  he  fortified 
himself  by  referring  to  the  view  of  Bluntschli  as  the  true  view, 
as  follows :  "If  the  ships  or  goods  are  sent  to  the  destination 
of  a  neutral  port,  only  the  better  to  come  to  the  aid  of  the 
enemy,  there  will  be  contraband  of  war,  and  confiscation  will 
be  justified." 

It  is  essential  to  appreciate  that  the  foundation  of  the  law 
of  contraband,  and  the  reason  for  the  doctrine  of  continuous 
voyage  which  has  been  grafted  into  it,  is  the  right  of  a 
belligerent  to  prevent  certain  goods  from  reaching  the  country 
of  the  enemy  for  his  military  use.  Neutral  traders,  in  their  own 
interests,  set  limits  to  the  exercise  of  this  right  as  far  as  they 
can.  These  conflicting  interests  of  neutrals  and  belligerents  are 
the  causes  of,  the  contests  which  have  taken  place  upon  the 
subject  of  contraband  and  continuous  voyages. 

A  compromise  was  attempted  by  the  London  Conference 
in  the  unratified  Declaration  of  London.  The  doctrine  of 
continuous  voyage  or  continuous  transportation  was  conceded 
to  the  full  by  the  Conference  in  the  case  of  absolute  contraband, 
and  it  was  expressly  declared  that  "  it  is  immaterial  whether 
the  carriage  of  the  goods  is  direct,  or  entails  transhipment,  or 
a  subsequent  transport  by  land."  As  to  conditional  contraband, 
the  attempted  compromise  was  that  the  doctrine  was  excluded 
in  the  case  of  conditional  contraband,  except  where  the  enemy 
country  had  no  seaboard. 

As  is  usual  in  compromises,  there  seems  to  be  an  absence 
of  logical  reason  for  the  exclusion.  If  it  is  right  that  a  belli- 
gerent should  be  permitted  to  capture  absolute  contraband 
proceeding  by  various  voyages  or  transport  with  an  ultimate 
destination  for  the  enemy  territory,  why  should  he  not  be 
allowed  to  capture  goods  which,  though  not  absolutely  con- 
traband, become  contraband  by  reason  of  a  further  destination 
to  the  enemy  Government  or  its  armed  forces?  And  with  the 
facilities'  of  transportation  by  sea  and  by  land  which  now  exist 
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the  right  of  a  belligerent  to  capture  conditional  contraband 
would  be  of  a  very  shadowy  value  if  a  mere  consignment  to  a 
neutral  port  were  sufficient  to  protect  the  goods.  It  appears 
also  to  be  obvious  that  in  these  days  of  easy  transit,  if  the 
doctrine  of  continuous  voyage  or  continuous  transportation  is 
to  hold  at  all,  it  must  cover  not  only  voyages  from  port  to 
port  at  sea,  but  also  transport  by  land  until  the  real,  as 
distinguished  from  the  merely  ostensible,  destination  of  the 
goods  is  reached. 

In  connection  with  this  subject  note  may  be  taken  of  the 
communication  of  January  20,  1915,  from  Mr.  Bryan,  as 
Secretary  of  State  for  the  United  States  Government,  to 
Mr.  Stone,  of  the  Foreign  Relations  Committee  of  the  Senate. 
It  is,  indeed,  a  State  document.  In  it  the  Secretary  of  State, 
dealing  with  absolute  and  conditional  contraband,  puts  on 
record  the  following  as  the  views  of  the  United  States 
Government : 

"  The  rights  and  interests  of  belligerents  and  neutrals  are 
opposed  in  respect  to  contraband  articles  and  trade  .  .  .  The 
record  of  the  United  States  in  the  past  is  not  free  from  criticism. 
When  neutral,  this  Government  has  stood  for  a  restricted  list 
of  absolute  and  conditional  contraband.  As  a  belligerent,  we 
have  contended  for  a  liberal  list,  according  to  our  conception 
of  the  necessities  of  the  case. 

"  The  United  States  has  made  earnest  representations  to 
Great  Britain  in  regard  to  the  seizure  and  detention  of  all 
American  ships  or  cargoes  bona  fide  destined  to  neutral  ports 
...  It  will  be  recalled,  however,  that  American  Courts  have 
established  various  rules  bearing  on  these,  matters.  The  rule 
of  ■  continuous  voyage '  has  been  not  only  asserted  by  American 
tribunals,  but  extended  by  them.  They  have  exercised  the  right 
to  determine  from  the  circumstances  whether  the  ostensible  was 
the  real  destination.  They  have  held  that  the  shipment  of 
articles  of  contraband  to  a  neutral  port  '  To  order '  [this  was 
of  course  before  the  Order  in  Council  of  October  29],  from 
which,  as  a  matter  of  fact,  cargoes  had  been  transhipped  to 
the  enemy,  is  corroborative  evidence  that  the  cargo  is  really 
destined  to  the  enemy  instead  of  to  the  neutral  port  of  delivery. 
It  is  thus  seen  that  some  of  the  doctrines  which  appear  to  bear 
harshly  upon  neutrals  at  the  present  time  are  analogous  to  or 
out-growths  from  policies  adopted  by  the  United  States  when 
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it  was  a  belligerent.  The  Government,  therefore,  cannot  con- 
sistently protest  against  the  application  of  rules  which  it  has 
followed  in  thei  past,  unless  they  have  not  been  practised  as 
heretofore.  .  .  .  The  fact  that  the  commerce  of  the  United 
States  is  interrupted  by  Great  Britain  is  consequent  upon  the 
superiority  of  her  Navy  on  the  high  seas.  History  shows  that 
whenever  a  country  has  possessed  the  superiority  our  trade 
has  been  interrupted,  and  that  few  articles  essential  to  the 
prosecution  of  the  war  have  been  allowed  to  reach  its  enemy 
from  this  country." 

It  is  not  necessary  to  dilate  further  upon  the  history  of  the 
doctrine  in  question. 

I  have  no  hesitation  in  pronouncing  that,  in  my  view,  the 
doctrine  of  continuous  voyage  or  transportation,  both  in  relation 
to  carriage  by  sea  and  to  carriage  by  over  land,  had  become 
part  of  the  law  of  nations  at  the  commencement  of  the  present 
war,  in  accordance  with  the  principles  of  recognised  legal 
decisions,  and  with  the  view  of  the  great  body  of  modern 
jurists,  and  also  with  the  practice  of  nations  in  recent  maritime 
warfare. 

The  result  is  that  the  Court  is  not  restricted  in  its  vision  to 
the  primary  consignments  of  the  goods  in  these  cases  to  the 
neutral  port  of  Copenhagen,  but  is  entitled  and  bound  to  take 
a  more  extended  outlook  in  order  to  ascertain  whether  this 
neutral  destination  was  merely  ostensible,  and  if  so,  what  the 
real  ultimate  destination  was. 

As  to  the  real  destination  of  a  cargo,  one  of  the  chief  tests 
is  whether  it  was  consigned  to  the  neutral  port,  to  be  there 
delivered,  for  the  purpose  of  being  imported  into  the  common 
stock  of  the  country.  This  test  was  applied  over  a  century 
ago  by  Sir  William  Grant  in  the  Court  of  Appeal  in  Prize 
cases  in  the  case  of  The  William  (5  C.  Rob.  385;  1  Eng. 
P.C.  505).  It  was  adopted  by  the  United  States  Supreme  Court 
in  the  unanimous  judgment  in  The  Bermuda  (3  Wall.  514), 
where  Chief  Justice  Chase,  in  delivering  the  judgment,  said, 
"Neutrals  may  convey  in  neutral  ships,  from  one  neutral  port 
to  another,  any  goods,  whether  contraband  of  war  or  not,  if 
intended  for  actual  delivery  at  thp  port  of  destination,  and  <o 
become  pari  of  the  common  stock  of  the  country  or  of  the  port." 

Another  circumstance  which  has  been  regarded  as  important 
in  deterinining  the  question  of  real  or  ostensible  destination  at 
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the  neutral  port  was  the  consignment  "  to  order  or  assigns " 
without  naming  any  consignee.  In  the  celebrated  case  of  The 
Springbok  (5  Wall.  1)  the  Supreme  Court  of  the  United  States 
acted  upon  inferences  as  to  destination  (in  the  case  of  blockade) 
on  this  very  ground.  The  part  of  the  judgment  dealing  with 
the  matter  is  as  follows :  "  That  some  other  destination  than 
Nassau  was  intended  may  be  inferred  from  the  fact  that  the 
consignment,  shown  by  the  bills  of  lading  and  the  manifest, 
was  to  order  or  assigns.  Under  the  circumstances  of  this  trade, 
.  .  .  such  a  consignment  must  be  taken  as  a  negation  that  any 
such  sale  was  intended  to  he  made  there;  .  .  .  for  had  such 
sale  been  intended  it  is  most  likely  that  the  goods  would  have 
been  consigned  for  that  purpose  to  some  established  house 
named  in  the  bills  of  lading  "  (pp.  25,  26). 

The  same  circumstance  was  also  similarly  dealt  with  in 
The  Bermuda  (3  Wall.  514)  and  in  The  Peterhoff  (see 
Blatch.  Pr.  Cas.  463,  at  p.  540,  and  5  Wall.  28). 

I  am  not  unmindful  of  the  argument  that  consignment  "  to 
order  "  is  common  in  these  days.  But  a  similar  argument  was 
used  in  The  Springbok  (5  Wall.  1),  supported  by  the  testimony 
of  some  of  the  principal  brokers  in  London  to  the  efiect  that 
a  consignment  "  to  order  or  assign  "  was  the  usual  and  regular 
form  of  consignment  to  an  agent  for  sale  at  such  a  port  as 
Nassau.  The  British  Government  was  petitioned  to  intervene 
for  the  shippers,  but  upon  this  point  the  British  Foreign  Office 
said  that  "  no  doubt  the  form  was  usual  in  the  time  of  peace, 
but  that  a  practice  which  might  be  perfectly  regular  in  time 
of  peace  under  th©  municipal  regulations  of  a  particular  State 
would  not  always  satisfy  the  law  of  nations  in  time  of  war, 
more  particularly  when  the  voyage  might  expose  the  ship  to 
the  visit  of  belligerent  cruisers " ;  and  added  that,  "  having 
regard  to  the  very  doubtful  character  of  all  trade  ostensibly 
carried  on  at  Nassau  during  the  war  in  the  United  States,  and 
to  many  other  circumstances  of  suspicion  before  the  Court,  Her 
Majesty's  Government  are  not  disposed  to  consider  the  argument 
of  the  Court  upon  this  point  as  otherwise  than  tenable." 

The  argument  still  remains  good,  that  if  shippers  after  the 
outbreak  of  war  consign  goods  of  the  nature  of  contraband  to 
their  own  order,  without  naming  a  consignee,  it  may  be  a 
circumstance  of  suspicion  in  considering  the  question  whether 
the  goods  were  really  intended  for  the  neutral  destination,  and 
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to  become  part  of  the  common  stock  of  the  neutral  country, 
or  whether  they  had  another  ultimate  destination.  Of  course  it 
is  not  conclusive.  The  suspicion  arising  from  this  form  of 
consignment  during  war  might  be  dispelled  by  evidence  produced 
by  the  shippers.  It  may  be  here  observed  that  some  point  was 
made  that  in  many  of  the  consignments  the  bills  of  lading  were 
not  made  out  "  to  order  "  simpUciter,  but  to  branches  or  agents 
of  the  shippers.  That  circumstance  does  not,  in  my  opinion, 
make  any  material  difference. 

Other  matters  relating  to  destination  will  be  discussed  upon 
the  second  branch  of  the  case — namely,  whether  the  goods  were 
destined  for  Government  or  military  use.  Wherever  destination 
comes  in  question,  certainty  as  to  it  is  seldom  possible  in  such 
cases  as  these ;  "  highly  probable  destination  "  is  enough  in  the 
absence  of  satisfactory  evidence  for  the  shippers — see  per  Lord 
Stowell  in  The  Jonge  Margaretha  (1  C.  Rob.,  at  p.  194; 
1  Eng.  P.O.,  at  p.  103). 

Upon  this  branch  of  the  case,  for  reasons  which  have  been 
given  when  dealing  with  the  consignments  generally  and  when 
stating  the  circumstances  with  respect  to  each  claim,  I  have  no 
hesitation  in  stating  my  conclusion  that  the  cargoes  (other  than 
the  small  portions  acquired  by  persons  in  Scandinavia,  whose 
claims  are  allowed),  were  not  destined  for  consumption  or  use 
in  Denmark  or  intended  to  be  incorporated  into  the  general 
stock  of  that  country  by  sale  or  otherwise;  that  Copenhagen 
was  not  the  real  bona  fide  place  of  delivery,  but  that  the 
cargoes  were  on  their  way  at  the  time  of  capture  to  German 
territory  as  their  actual  and  real  destination. 

The  second  branch  of  the  case  raises  the  question  whether 
the  goods,  which  I  have  decided  were  on  their  way  to  German 
territory,  were  destined  further  for  the  use  of  the  German 
Government,  or  departments,  or  for  military  use  by  the  troops, 
or  other  persons  actually  engaged  in  warlike  operation^,  or 
should  be  presumed  to  be  so  destined  in  the  circumstances. 

As  a  preliminary  it  becomes  necessary  to  consider  the  two 
Orders  in  Council  of  August  20  and  October  29,  1914. 

It  was  contended  for  the  claimants  that,  before  the  seizure  of 
the  cargoes  on  the  first  three  vessels,  and  while  they  were  still  on 
their  respective  voyages,  the  Order  in  Council  of  August  20  (even 
if  it  wag  binding  on  the  Court)  had  been  rendered  inoperative 
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by  the  repeal  contained  in  the  Order  of  October  29.  It  was 
further  contended  that  the  two  Orders  in  Council  purporting  to 
give  effect,  with  certain  additions  and  modifications,  to  the 
unratified  Declaration  of  London  had  no  binding  effect  upon  this 
Court,  and  ought  to  be  disregarded. 

As  to  the  first  of  these  two  contentions,  no  doubt  if  the  first 
Order  had  affected  the  substantive  rights  of  the  neutral — for 
example,  if  it  had  declared  an  article  as  absolute  contraband 
which  by  the  repealing  Order  had  been  removed  from  the  list 
of  contraband  before  capture,  it  could  not  be  said  that  the  Order 
had  remained  operative  so  as  to  justify  the  seizure  of  the  article. 
But  in  reality  the  only  change  (material  to  these  cases)  which 
the  Order  purported  to  make  was  in  the  nature  of  alteration 
of  practice  as  to  evidence — namely,  by  adding  certain  presump- 
tions to  those  contained  in  article  34  of  the  Declaration  of 
London — and  all  these  presumptions,  whether  set  up  in  the 
interest  of  the  captor  or  against  him,  are  rebuttable  (see 
M.  Renault's  Report  on  the  Declaration).  The  Order  had 
proclaimed  to  the  neutral  owners  of  the  cargoes  before  the 
voyages  commenced  how  in  practice,  as  matter  of  evidence 
and  proof,  cargoes  seized  would  be  dealt  with,  and  it  might 
fairly  be  argued  that  they  could  not  complain  if  their  cases 
were  treated  in  accordance  with  the  Order.  But  it  is  not 
necessary  for  me  to  pronounce  any  decision  upon  the  point. 
I  will,  for  the  purpose  of  this  case,  assume  that  the  Order  of 
August  20  had  ceased  to  have  any  effect  upon  the  promulgation 
of  the  subsequent  Order.  The  result  is  that  cases  relating  to 
the  Alfred  Nobel,  Bjornstjerne  Bjornson,  and  the  Fridland  must 
be  decided  in  accordance  with  the  rules  of  international  law. 

But  the  Order  of  October  29  applies  to  all  the  cargoes  on 
the  Kim. 

As  to  the  contention  that  the  Order  is  not  binding  on  this 
Court,  I  expressed  my  views  on  the  general  question  of  the 
binding  character  of  Orders  in  Council  upon  the  Prize  Court 
in  the  case  of  The  Zamora  (ante,  p.  309).  I  do  not  wish  to 
detract  anything  from  what  I  then  said,  nor  do  I  deem  it 
necessary  at  present  to  add  anything  as  to  the  general  principles. 
But  as  to  this  Order,  so  far  as  it  affects  questions  arising  in 
these  proceedings,  it  is  right  to  point  out  that  no'  provision  in 
it  can  possibly  be  said  to  be  in  violation  of  any  rule  or  principle 
of  international  law.     It  is  true  that  in  a  matter  of  real  substance 
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it  alters  the  proposed  compromise  incorporated  in  article  35  of 
the  Declaration  of  London,  whereby,  if  the  Declaration  had 
been  ratified,  the  doctrine  of  continuous  voyage  would  have 
been  excluded  for  conditional  contraband.  The  provision  in 
article  35  was  described  by  Sir  Robert  Finlay  (counsel  for 
several  of  the  claimants)  as  "  An  innovation  in  international 
law  as  hitherto  recognised  in  the  United  States  and  by  Great 
Britain  and  other  States,  introducing  an  innovation  of  the  first 
importance  by  excluding  the  doctrine  of  continuous  voyage  in 
the  case  of  conditional  contraband." 

What  the  Order  in  Council  did,  therefore,  was  to  prevent 
the  innovation.  In  this  regard  it  therefore  proceeded  not  in 
violation  of,  but  upon  the  basis  of,  the  existing  international 
law  upon  the  subject. 

It  may  be  well  to  note,  and  to  record,  that  at  the  London 
Conference  which  produced  the  Declaration,  all  the  allied 
Powers  engaged  in  this  war,  and  also  the  United  States,  had 
been  in  favour  of  continuing  to  apply  the  doctrine  of  continuous 
voyage  or  continuous  transportation  to  conditional  as  well  as 
to  absolute  contraband,  a  doctrine  which,  as  we  have  seen,  was 
nurtured  and  specially  favoured  by  the  Courts  of  the  United 
States.  As  to  the  modifications  regarding  presumptions  and 
onus  of  proof,  as,  for  instance,  where  goods  are  consigned 
"  to  order "  without  naming  a  consignee,  these  are  matters 
really  affecting  rules  of  evidence  and  methods  of  proof  in  this 
Court,  and  I  fail  to  see  how  it  is  possible  to  contend  that  they 
are  violations  of  any  rule  of  international  law. 

The  effect  of  the  Order  in  Council  is  that,  in  addition  to 
the  presumptions  laid  down  in  article  34  of  the  "  Declaration  of 
London,"  a  presumption  of  enemy  destination,  as  defined  by 
article  33,  shall  be  presumed  to  exist  if  the  goods  are  consigned 
to  or  for  an  agent  of  the  enemy  State,  or  to  a  person  in  the 
enemy  territory,  or  if  they  are  consigned  "  to  order,"  or  if  the 
ship's  papers  do  not  shew  who  the  consignee  is;  but  in  the 
latter  cases  the  owners  may,  if  they  are  able,  prove  that 
the  destination  is  innocent.  All  the  goods  claimed  by  the 
shippers  on  the  Kim  were  consigned  to  their  own  order  or  to 
the  order  of  their  agents  (which  is  the  same  thing),  and  not  to 
any  independent  consignee,  and  they  have  all  entirely  failed 
to  discharge  the  onus  which  lies  upon  them  to  prove  that  their 
destination   was    innocent.      There    was    some    suggestion    that 
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liability  to  capture  in  the  Declaration  of  London  and  Order  in 
Council  did  not  mean  liability  to  confiscation  or  condemnation. 
On  reference  to  the  various  provisions  as  to  absolute  and 
conditional  contraband  it  is  clear  that  it  is  used  in  that  sense. 

I  am  of  opinion  that  under  the  Order  in  Council  the  goods 
claimed  by  all  the  shippers  on  the  Kim  were  confiscable  as 
lawful  prize. 

I  now  proceed  to  consider  the  confiscability  of  the  cargoes 
on  all  the  four  vessels,  apart  entirely  from  the  operation  of 
the  Order  in  Council  upon  the  Kim  cargoes. 

Having  decided  that  the  cargoes,  though  ostensibly  destined 
for  Copenhagen,  were  in  reality  destined  for  Germany,  the 
question  remains  whether  their  real  ultimate  destination  was  for 
the  use  of  the  German  Government  or  its  naval  or  military 
forces.  If  the  goods  were  destined  for  Germany,  what  are  the 
facts  and  the  law  bearing  upon  the  question  whether  they  had 
the  further  hostile  destination  for  the  German  Government  for 
military  use? 

In  the  first  place,  as  has  already  been  pointed  out,  they 
were  goods  adapted  for  such  use;  and,  further,  in  part  adapted 
for  immediate  warlike  purposes  in  the  sense  that  some  of  them 
could  be  employed  for. the  production  of  explosives.  They  were 
destined,  too,  for  some  of  the  nearest  German  ports,  like 
Hamburg,  Lubeck,  and  Stettin,  where  some  of  the  forces  were 
quartered,  and  whose  connections  with  the  operations  of  war 
has  been  stated.  It  is  by  no  means  necessary  that  the  Court 
should  be  able  to  fix  the  exact  port — see  The  Dolphin  (7  Fed. 
Cas.  868),  The  Pearl  (19  Fed.  Cas.  54;  5  Wall.  574),  and 
The  Peterhoff  (5  Wall.  28,  at  p.  59).  Regard  must  also  be  had 
to  the  state  of  things  in  Germany  during  this  war  in  relation  to 
the  military  forces  and  to  the  civil  population,  and  to  the  method 
described  in  evidence  which  was  adopted  by  the  Government 
in  order  to  procure  supplies  for  the  forces. 

The  general  situation  was  described  by  the  British  Foreign 
Secretary  in  his  Note  to  the  American  Government  on  Feb- 
ruary 10,  1915,  as  follows: 

"  The  reason  for  drawing  a  distinction  between  foodstuffs 
intended  for  the  civil  population,  and  those  for  the  armed  forces 
or  enemy  Government  disappears  when  the  distinction  between 
the  civil  population,  and  the  armed  forces  itself  disappears.     In 
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any  country  in  which  there  exists  such  a  tremendous  organisa- 
tion for  war  as  now  obtains  in  Germany,  there  is  no  clear 
division  between  those  whom  the  Government  is  responsible  for 
feeding,  and  those  whom  it  is  not.  Experience  shows  that  the 
power  to  requisition  will  be  used  to  the  fullest  extent  in  order 
to  make  sure  that  the  wants  of  the  military  are  supplied,  and 
however  much  goods  may  be  imported  for  civil  use  it  is  by 
the  military  that  they  will  be  consumed  if  military  exigencies 
require  it,  especially  now  that  the  German  Government  have 
taken  control  of  all  the  foodstuffs  in  the  country." — I  am  not 
saying  that  the  last  sentence  is  applicable  to  the  circumstances 
of  this  case. — "  In  the  peculiar  circumstances  of  the  present 
struggle  where  the  forces  of  the  enemy  comprise  so  large  a 
proportion  of  the  population,  and  where  there  is  so  little 
evidence  of  shipments  on  private  as  distinguished  from  Govern- 
ment account,  it  is  most  reasonable  that  the  burden  of  proof 
should  rest  upon  claimants." 

It  was  given  in  evidence  that  about  ten  millions  of  men  were 
either  serving  in  the  German  army  or  dependent  upon  or  under 
the  control  of  the  military  authorities  of  the  German  Government 
out  of  a  population  of  between  sixty-five  and  seventy  millions 
of  men,  women,  and  children.  Of  the  food  required  for  the 
population  it  would  not  be  extravagant  to  estimate  that  at  least 
one-fourth  would  be  consumed  by'  these  ten  million  adults. 
Apart  altogether  from  the  special  adaptability  of  these  cargoes 
for  the  armed  forces,  and  the  highly  probable  inference  that 
they  were  destined  for  the  forces,  even  assuming  that  they  were 
indiscriminately  distributed  between  the  military  and  civilian 
population,  a  very  large  .proportion  would  necessarily  be  used 
by  the  military  forces. 

So  much  as  to  the  probable  ultimate  destination  in  fact  of 
the  cargoes. 

Now  as  to  the  question  of  the  proof  of  intention  on  the 
part  of  the  shippers  of  the  cargoes. 

It  was  argued  that  the  Grown,  as  captors,  ought  to  shew 
that  there  was  an  original  intention  by  the  shippers  to  supply 
the  goods  to  the  enemy  Government  or  the  armed  forces  at  the 
inception  of  the  voyage  as  one  complete  commercial  transaction, 
evidenced  by  a  contract  of  sale  or  something  equivalent  to  it. 
It  is  obvious,  from  a  consideration  of  the  whole  scheme  of 
conduct  of  the  shippers,  that  if  they  had  expressly  arranged  to 
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consign  the  cargoes  to  the  German  Government  for  the  armed 
forces  this  would  have  been  done  in  such  a  way  as  to  make 
it  as  difRcult  as  possible  for  belligerents  to  detect  it.  If  the 
captors  had  to  prove  such  an  arrangement  affirmatively  and 
absolutely  in  order  to  justify  capture  and  condemnation,  the 
rights  of  belligerents  to  stop  articles  of  conditional  contraband 
from  reaching  the  hostile  destination  would  become  nugatory. 
It  is  not  a  crime  to  dispatch  contraband  to  belligerents.  It  can 
be  quite  legitimately  sent  subject  to  the  risk  of  capture.  But 
the  argument  proceeded  as  if  it  were  essential  for  the  captors 
to  prove  the  intention  as  strictly  as  would  be  necessary  in  a 
criminal  trial,  and  as  if  all  the  shippers  need  do  was  to  be 
silent,  to  offer  no  explanation,  and  to  adopt  the  attitude  towards 
the  Grown,  "  Prove  our  hostile  intention  if  you  can." 

In  the  first  place,  it  may  be  observed  that  it  is  not  necessary 
that  an  intention  at  the  commencement  of  the  voyage  should 
be  established  by  the  captors  either  absolutely  or  by  inference. 
In  The  Bermuda  (3  Wall.  514)  the  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  in  referring  to  the  decision  of 
Sir  William  Grant  in  The  William  (5  C.  Rob.  385;  1  Eng. 
P.C.  505),  said,  "  If  there  be  an  intention,  either  formed  at  the 
time  of  the  original  shipment  or  afterwards,  to  send  the  goods 
forward  to  an  unlawful  destination,  the  continuity  of  the  voyage 
will  not  be  broken,  as  to  the  cargo,  by  any  transactions  at  the 
intermediate  port"  (3  Wall.,  at  p.  554). 

It  is,  no  doubt,  incumbent  upon  the  captors  in  the  first 
instance  to  prove  facts  from  which  a  reasonable  inference  of 
hostile  destination  can  be  drawn,  subject  to  rebuttal  by  the 
claimants.  Lord  Granville,  as  Foreign  Secretary  in  1885,  in  a 
Note  to  M.  Waddington  (the  French  ambassador)  which  had 
reference  to  the  question  of  rice  being  declared  contraband  by 
the  French  Government  in  relation  to  China,  said,  "  There 
must  be  circumstances  relative  to  any  particular  cargo,  or  its 
destination,  to  displace  the  presumption  that  articles  of  food 
are  intended  for  the  ordinary  use  of  life,  and  to  show,  prima 
facie  at  all  events,  that  they  are  destined  for  military  use,  before 
they  could  be  treated  as  contraband." 

And  Lord  Lansdowne,  as  Foreign  Secretary  in  1904,  in  a 
note  to  the  British  ambassador  at  St.  Petersburg,  stated  the 
British  view  thus :  "  The  true  test  appears  to  be  whether  there 
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are  circumstances  relating  to  any  particular  cargo  to  show  that 
it  is  destined  for  military  or  naval  use." 

These  statements,  so  qualified,  it  will  be  noted,  were  made 
when  this  country  was  making  representations  against  the 
action  of  foreign  Governments  concerning  conditional  contra- 
band. Therefore,  they  were  put  as  high,  I  assume,  as  it  was 
thought  they  properly  could  be  put. 

So  far  as  it  is  necessary  to  establish  intention  on  the  part 
of  the  shippers,  it  appears  to  me  to  be  beyond  question  that 
it  can  be  shewn  by  inferences  from  surrounding  circumstances 
relating  to  the  shipment  of  and  dealings  with  the  goods. 
Cargoes  are  inanimate  things,  and  they  must  be  sent  on  their 
way  by  persons.  If  that  is  all  that  was  meant  by  counsel  for 
the  claimants  when  Uiey  argued  that  "  intention "  must  be 
proved,  their  contention  may  be  conceded.  But  it  need  not  be 
an  "  intention  "  proved  strictly  to  have  existed  at  the  beginning 
of  the  voyage,  or  as  an  obligation  under  a  definite  commercial 
bargain.  If  at  the  time  of  the  seizure  the  goods  were  in  fact 
on  their  way  to  the  enemy  Government  or  its  forces  as  their 
real  ultimate  destination  by  the  action  of  the  shippers,  whenever 
their  project  was  conceived,  or  however  it  was  to  be  carried  out 
— if,  in  truth,  it  is  reasonably  certain  that  the  shippers  must 
have  known  that  that  was  the  real  ultimate  destination  of  the 
goods  (apart,  of  course,  from  any  genuine  sale  to  be  made  at 
some  intermediate  place) — the  belligerent  had  a  right  to  stop  the 
goods  on  their  way,  and  to  seize  them  as  confiscable  goods. 

In  the  circumstances  of  these  cases,  especially  in  view  of 
the  opportunity  given  to  the  claimants,  who  possess  the  best 
and  fullest  knowledge  of  the  facts,  to  answer  the  cases  made 
against  them,  any  fair  tribunal  like  a  jury,  or  an  arbitrator, 
whose  duty  it  was  to  judge  facts,  not  only  might,  but  almost 
certainly  would,  come  to  the  conclusion  that  at  the  time  of  the 
seizure  the  goods  which  remained  the  property  of  the  shippers 
were,  if  not  as  to  the  whole,  at  any  rate  as  to  a  substantial 
proportion  of  them,  at  the  time  of  seizure  on  their  way  to  the 
enemy  for  its  hostile  uses.  The  facts  in  these  cases,  in  my 
opinion,  more  than  amply  satisfy  the  "  highly  probable  destina- 
tion "  spoken  of  by  Lord  Stowell. 

Before  I  conclude  I  will  make  reference  to  an  opinion 
expressed  towards  the  end  of  last  year  by  a  body  of  men, 
eminent    as    students    and    expositors    of   international    law    in 
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America,  in  the  editorial  comment  in  the  American  Journal  of 
International  Law,  to  which  my  attention  was  called  by  the 
Law  Officers.  Amongst  them  I  need  only  name  Mr.  Chandler 
Anderson,  Mr.  Robert  Lansing,  Mr.  John  Bassett  Moore, 
Mr.  Theodore  Woolsey,  and  Mr.  James  Brown  Scott.  It  is  as 
follows :  "  In  a  war  in  which  the  nation  is  in  arms,  where 
every  able-bodied  man  is  under  arms  and  is  performing  military 
duty,  and  where  the  non-combatant  population  i^  organised  so 
as  to  support  the  soldiers  in  the  field,  it  seems  likely  that 
belligerents  will  be  inclined  to  consider  destination  to  the  enemy 
country  as  sufficient,  even  in  the  cafee  of  conditional  contraband, 
especially  if  the  Government  of  the  enemy  possesses  and 
exercises  the  right  of  confiscating  or  appropriating  to  naval  or 
military  uses  the  property  of  its  citizens  or  subjects  of  service 
to  the  armies  in  the  field." 

I  cite  this,  not,  of  course,  as  any  authority,  but  as  shewing 
how  these  eminent  American  jurists  acknowledge  that  inter- 
national law  must  have  regard  to  the  actual  circumstances  of 
the  times.  I  have  not  in  this  judgment  followed  the  course  thus 
indicated  by  them  as  a  likely  and  reasonable  one  in  the  present 
state  of  affairs.  I  have  preferred  to  proceed  on  the  lines  of 
the  old  recognised  authorities. 

I  wish  also  to  note  the  opinion  recently  expressed  by  the 
Hamburg  Prize  Court  in  the  case  of  The  Maria  {Hanseatiche 
Gerichtszeitung ,  April  17,  translated  in  Lloyd's  List,  July  1), 
decided  in  April  last,  where  goods  consigned  from  the  United 
States  to  Irish  ports  were  laden  upon  a  Dutch  vessel.  I  refer  to 
it,  not  because  I  look  upon  it  as  profitable  or  helpful  (on  the 
contrary,  I  agree  with  Sir  R.  Finlay  that  it  should  rather  be 
regarded  as  a  "  shocking  example "),  but  because  it  is  not 
uninteresting  as  an  example  of  the  ease  with  which  a  Prize  Court 
in  Germany  hacks  its  way  through  bona  fide  commercial  trans^ 
actions  when  dealing  with  foodstuffs  carried  by  neutral  vessels. 
Be  it  remembered,  too,  that  the  Court  was  dealing  with  wheat 
which  was  shipped  from  America  before  the  war,  and  which 
had  also  before  the  war  been  sold  in  the  ordinary  course  of 
business  to  well-known  British  merchants,  R.  &  H.  Hall,  Lim. 

The  Hamburg  Court  said :  "  There  is  no  means  of  ascer- 
taining with  the  least  certainty  what  use  the  wheat  would  have 
been  put  to  at  the  arrival  of  the  vessel  in  Belfast,  and  whether 
the  British  Government  would  not  have  come  upon  the  scene 
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as  purchaser,  even  at  a  very  high  price;  and  in  this  connection 
it  must  also  be  borne  in  mind  that  the  bills  of  lading  were  made 
out  to  order,  which  greatly  facilitated  the  free  disposal  of  the 
cargo.  That  at  the  time  of  the  conclusion  of  the  contract 
concerning  the  acquisition  of  the  wheat  on  the  part  of  R.  & 
H.  Hall,  Ltd.,  the  possibility  of  using  the  same  for  war  purposes 
had,  perhaps,  not  been  contemplated,  does  not  affect  the  question 
what  actual  use  would  have  been  made  of  the  cargo  of  wheat 
after  the  outbreak  of  war  in  October,  1914." 

For  the  many  reasons  which  I  have  given  in  the  course  of 
this  judgment,  and  which  do  not  require  recapitulation,  or  even 
summary,  I  have  come  to  the  clear  conclusion  from  the  facts 
proved,  and  the  reasonable  and,  indeed,  irresistible  inferences 
from  them,  that  the  cargoes  claimed  by  the  "shippers  as  belonging 
to  them  at  the  time  of  seizure  were  not  on  their  way  to 
Denmark  to  be  incorporated  into  the  common  stock  of  that 
country  by  consumption,  or  bona  fide  sale,  or  otherwise;  but, 
on  the  contrary,  that  they  were  on  their  way  not  only  to  German 
territory,  but  also  to  the  German  Government  and  their  forces 
for  naval  and  military  use  as  their  real  ultimate  destination. 
To  hold  the  contrary  would  be  to  allow  one's  eyes  to  be  filled 
by  the  dust  of  theories  and  technicalities,  and  to  be  blinded  to 
the  realities  of  the  case. 

Even  if  this  conclusion  were  only  accurate  as  to  a  substantial 
proportion  of  the  goods,  the  whole  would  be  affected,  because 
"  Contraband  articles  are  said  to  be  of  an  infectious  nature, 
and  they  contaminate  the  whole  cargo  belonging  to  the  same 
owners.  The  innocence  of  any  particular  article  is  not  usually 
admitted  to  exempt  it  from  the  general  confiscation  " — Kent's 
Commentaries  (12th  ed.,  by  Mr.  Justice  Holmes),  p.  143.  See 
to  the  same  effect  The  Springbok  (Blatch.  Pr.  Gas.  434,  at 
p.  451),  and  The  Peterhoff  (5  Wall.  28,  at  p.  59). 

The  Declaration  of  London  (art.  42)  is  to  the  same  effect, 
and  Mr.  Renault's  report  on  it  is  :  "  The  owner  of  the  contraband 
is  punished  in  the  first  place  by  the  condemnation  of  his  con- 
traband property,  and  in  the  second  by  that  of  the  goods,  even 
if  innocent,  which  he  may  possess  on  board  the  same  vessel." 

It  only  remains^  to  conclude  these  long  and  troublesome 
cases,  to  state  the  results  as  applied  to  each  of  the  claims : 

I  disallow  the  claims  of  Morris  &  Co.,  Armour  &  Co., 
Hammond  &  Co.  (with  Swift  &  Co.),  Sulzberger  &  Sons  Co., 
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Pay  &  Co.,  Brodr  Levy,  Elwarth,  Buch  &  Co.,  Hansen, 
Pedersen,  Henriques  &  Zoynder,  Korsor  Fabrik,  Dania  Fabrik, 
Valeur,  Baird,  and  Marcus  &  Co.,  and  pronounce  condemnation 
as  prize  of  the  goods  comprised  in  them  or  of  their  proceeds 
if  sold. 

I  allow  the  claims  of  Cudahy  &  Co.,  the  Provision  Import 
Co.,  Christensen  &  Thoegersen,  Segelcke,  Frigast,  Bunchs 
Fed.,  Loehr,  and  UUmann  &  Co.,  and  order  the  goods  comprised 
in  them  or  the  net  proceeds  thereof,  if  sold,  to  be  released  to 
the  respective  claimants. 

General  liberty  to  appeal  within  six  weeks.  Security  in  the 
sum  of  5,000Z.,  to  be  allocated  between  the  various  appellants. 


Solicitors — Treasury  Solicitor,  for  Procurator-General ;  W.  A.  Crump 
&  Son,  for  Armour  <&  Co.  and  Fearon  Brown  &  Co.  ;  Rawle  Johnstone 
&  Co.,  for  Morris  &  Co.,  Stern  &  Co.,  Hammond  &  Co.,  and 
Swift  &  Co. ;  Pritchard  &  Sons,  agents  for  Alsop  &  Co.,  Liverpool,  for 
Sulzberger  &  Co.  ;  Windybank,  Samuell  &  Lawrence,  agents  for 
Luga  &  Williams,  Liverpool,  for  Cudahy  Packing  Co.  ;  BottereU  & 
Roche,  for  various  Danish  consignees,  owners  of  the  Kim,  Alfred 
Nohel,  and  Bjornstjerne  Bjornson,  and  UUmann  &  Co.  ;  Parker,  Garrett 
&  Co.,  for  UUmann  &  Co.,  in  respect  of  rubber  on  the  Kim ;  Crosley  & 
Burn,  for  Baird  &  Co. ;  Thomas  Cooper  &  Co.,  for  Guaranty  Trust  Co. 
and  others ;  Kearsey,  Hawes  &  Wilkinson,  for  owners  of  the  Fridland ; 
Pritchard  &  Son,  agents  for  Batesons,  Warr  &  Wimshurst,  Liverpool, 
for  Fearon,  Brown  &  Co. 

[JJeported  by  E.  C.  Trehern,  Bsq.,  Bari-ister-at-Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     Sept.  9,  1915. 

THE  TREDEGAR  HALL. 

British  Ship — Enemy  Cargo  Loaded  Before  War — Seizure 
— Shipowners'  Claims — Extra  Freight — Expenses  Due  to  Diver- 
sion and  Detention — Extra  Expenses  of  Discharge. 

British  shipowners  are  not  entitled  to  any  sum  for  incon- 
venience or  delay  to  the  ship  due  to  her  being  diverted  or 
detained  for  the  discharge  of  enemy  cargo  on  board  her,  nor 
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for  the  estimated  extra  cost  of  discharge  as  compared  with  the 
cost  which  would  have  been  incurred  at  the  port  of  destination. 
The  principles  laid  down  in  The  Juno  {ante,  p.  151)  further 
explained. 

Shipowners'  claim  for  extra  freight  and  expenses. 

In  July,  1914,  the  Tredegar  Hall,  a  British  steamship  owned 
by  the  claimants,  Edward  Nichol  &  Co.,  loaded  a  cargo  of  maize 
at  San  Lorenzo  and  Ramallo,  in  the  river  Plate,  and  on  signing 
bills  of  lading  was  ordered  to  proceed  to  Hamburg  and  Emden. 
She  sailed  before  the  outbreak  of  war.  On  August  4  the  owners 
received  a  telegram  from  Lloyd's,  London,  stating  that  the 
Admiralty  suggested  that  in  the  national  interests  the  vessel 
should  be  diverted  to  a  port  in  the  United  Kingdom,  and  on 
August  5,  on  her  arrival  off  Portland,  Lloyd's  Signal  Station 
signalled  to  the  master  that  his  original  orders  were  cancelled, 
and  that  the  vessel  was  to  proceed  to  the  nearest  British  port. 
The  Tredegar  Hall  accordingly  proceeded  to  Weymouth,  where 
she  arrived  on  the  same  day.  On  August  9,  in  accordance  with 
orders  received  from  the  Admiralty,  she  went  into  Portland 
Harbour,  and  on  August  12  orders  were  received  from  the 
■  Admiralty  for  her  to  proceed  to  Avonmouth.  After  she  had 
sailed  the  owners  received  instructions  from  the  Admiralty  to 
order  her  to  Cork,  and  on  her  arrival  in  Barry  Roads  these 
orders  were  communicated  to  the  master.  The  vessel  then  went 
into  Barry  Dock,  and,  having  taken  in  sufficient  bunker  coal 
for  the  passage,  she  proceeded  to  Cork,  where  she  arrived  on 
August  16,  and  subsequently  discharged  her  cargo. 

The  cargo  was  condemned  as  prize,  and  the  Admiralty  paid 
the  shipowners  the  full  freight  on  the  cargo  due  in  respect  of 
the  carriage  from  the  river  Plate  to  Hamburg  and  Emden. 

The  shipowners  now  claimed  1,400Z.  4s.  for  freight  from 
Weymouth  to  Cork,  and  seven  days'  detention  at  Weymouth 
and  Portland  439Z.  Os.  4d.— total,  1,839Z.  4s.  4d.  In  the 
alternative  they  claimed  that  the  discharge  at  Cork  cost  them 
161.  14s.  8d.  more  than  discharge  at  both  Hamburg  and  Emden 
would  have  cost,  and  they  claimed  that  sum. 

Laing,  K.C.,  and  R.  A.  Wright,  for  the  Crown. — The  full 
chartered  freight  has  been  paid,  and  the  shipowners  are  not 
entitled    to    anything    further.      Claims    for    detention    are    not 
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recoverable — The  Juno  {ante,  p.  151).  The  delay  is  due  to  the 
misfortune  of  war,  and  the  shipowners  must  bear  the  loss.  The 
alternative  claim  should  also  be  disallowed,  for  the  vessel  could 
not  have  proceeded  to  her  port  of  destination,  the  cargo  had 
to  be  discharged  somewhere,  and  Cork  was  a  convenient  place. 
Further,  it  is  impossible  to  estimate  the  difference  in  the  cost 
of  discharging  at  a  British  or  a  German  port  in  time  of  war. 

C.  R.  Dunlop,  for  the  shipowners. — The  case  is  covered  by 
The  Juno  (ante,  p.  151),  but  if  the  principles  there  laid  down 
are  not  applicable  they  should  be  enlarged,  and  a  direction 
given  for  the  guidance  of  the  Registrar  to  allow  a  reasonable 
sum  in  all  the  circumstances — see  also  The  Roumanian  (ante, 
p.  75).  Apart  from  freight,  reward  can  be  claimed  for  bringing 
enemy  cargo  into  a  British  port — see  The  Venus  (Warrants 
Nos.  220  and  221).^ 

[Sir  Samuel  Evans  (The  President). — That  was  a  personal 
reward  to  the  master.  What  did  the  shipowners  do  in  this 
case?] 

They  telegraphed  to  the  master  to  bring  the  ship  into  a 
British  port  when  she  might  have  gone  to  a  neutral  port  in 
Holland  or  Spain  to  discharge  her  cargo,  where  it  would  have 
been  sold  and  the  captors  would  have  been  deprived  of  their 
prize.  The  shipowners,  therefore,  should  have  a  reasonable 
sum  over  and  above  the  freight  for  their  services. 

Laing,  K.C.,  in  reply. — If  any  sum  was  due  for  what 
amounted  to  "  salvage,"  then  the  full  freight  should  not  have 
been  allowed.  The  awards  in  The  Venus  (Warrants  Nos.  220 
and  221)  ^  were  made  on  the  recommendation  of  the  Crown  for 
meritorious  service,  and  no  principle  was  laid  down. 

(1)  The  master  of  the  British  vessel  Venus,  whilst  bound  to  Hamburg 
with  a  cargo  shipped  at  Genoa  and  other  ports,  heard  that  war  had 
broken  out  between  France  and  England,  and  put  into  Plymouth  for 
the  safety  of  his  vessel,  and  also  to  ascertain  the  nature  of  the  cargo, 
which  he  believed  to  be  French.  He  communicated  his  suspicions  to 
the  receiver  of  Admiralty  droits  at  Plymouth,  who  ordered  the  cargo 
to  be  seized.  The  ship  and  part  of  the  cargo  were  restored,  but  the 
remainder  of  the  cargo,  proving  to  be  enemy  property,  was  condemned 
as  droits  of  Admiralty  and  realised  531Z.  18s.  8d.  The  Crown  granted 
fifty  guineas  as  a  reward  to  the  master  of  the  Venus  in  consideration 
of  his  conduct  in  the  matter,  and  100  guineas  to  the  receiver  in 
consideration  of  his  having  seized  the  ship  and  cargo  at  his  own  risk — 
see  Prize  Droits,  by  H.  C.  Rothery,  C.B.,  Registrar  of  the  High  Court  of 
Admiralty  1853-1878  (revised  and  annotated  by  E.  S.  Roscqe),  p.  129. 
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Sir  Samuel  Evans  (The  President). — The  only  matter  which 
remains  for  determination  in  this  case  is  the  claim  which  is 
made  by  Messrs.  Edward  Nichol  &  Co.  to  a  large  sum  of 
money,  amounting  to  1,839Z.  4s.  4d.,  over  and  above  the  full 
freight  which  is  due  to  the  Tredegar  Hall  under  the  charterparty 
if  the  goods  had  been  delivered  at  Hamburg  and  Emden. 
There  is  an  alternative  claim  for  a  small  sum,  with  which  I 
will  deal  in  a  moment. 

The  vessel  was  brought  into  this  country  by  means  of  a 
telegram  through  Lloyd's  to  the  master  of  the  vessel,  and  certain 
movements  became  necessary,  in  the  interests  of  the  cargo  and 
also  in  the  interests  of  the  vessel  herself,  whereby  she  finally 
found  herself  not  at  Hamburg  or  Emden,  but  at  Cork,  where 
the  cargo  was  delivered,  and  where  the  ship  was  set  free. 
There  might  be  some  question  to  be  determined  in  accordance 
with  the  principles  I  laid  down  in  The  Juno  (ante,  p.  151)  as 
to  the  amount  of  freight  to  which  this  vessel  was  entitled  in 
these  circumstances;  but  no  such  question  remains  open  in  this 
particular  case,  because  the  Crown  (through  the  Procurator- 
General)  have  paid  to  the  shipowners  the  whole  of  the  freight, 
so  that  no  reference  is  necessary  at  all  in  order  to  ascertain 
the  freight  in  accordance  with  the  principles  in  The  Juno  (ante, 
p.  151).  An  attempt  is  now  made  to  get  something  over  and 
above  that  freight  by  way  of  compensation  for  delay  or  incon- 
venience in  taking  the  vessel  from  one  place  to  another  and 
landing  her  cargo  ultimately  at  Cork. 

I  intended  to  say  in  The  Juno  (ante,  p.  151) — and  I  think 
I  did  say — that  no  sum  ought  to  be  allowed  to  British  ship- 
owners in  respect  of  any  delay  or  inconvenience  which  might 
occur  to  a  ship  as  the  result  of  her  diversion  or  detention  for 
the  purpose  of  seizure,  and  making  the  unlivery  of  confiscable^ 
enemy  cargo.  When  I  referred  to  the  inconvenience  or  delay 
in  the  last  paragraph  but  four  of  my  judgment,  I  intended  to 
include  any  inconvenience  or  delay  caused  by  the  detention  or 
diversion  of  the  vessel  from  her  chartered  course.  That  is  made 
clear,  I  think,  in  the  final  paragraph.  In  this  case  nothing 
happened  except  the  delay  and  inconvenience  which  was  caused 
by  her  diversion  in  consequence  of  the  war.  It  is  a  loss,  if  it 
be  a  loss,  to  the  shipowners  as  a  result  of  the  war,  and  for  which, 
unfortunately,  they  cannot  have  any  compensation.  It  is  a  loss 
like  the  losses  which  have  to  be  submitted  to  by  other  citizens 
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in  other  capacities  and  other  walks  in  life,  as  I  have  already 
pointed  out  in  The  Juno  (ante,  p.  163).  I  think  in  this  case 
that  the  owners  of  the  vessel,  who  have  been  paid  their  full 
freight,  have  been  generously  treated.  If  they  had  tried  to 
proceed  to  Hamburg,  I  do  not  think  it  requires  a  very  lively 
imagination  to  see  what  would  have  happened  if  the  vessel  had 
not  been  diverted  to  this  country  either  voluntarily  or  by  the 
action  of  His  Majesty's  cruisers. 

With  regard  to  the  alternative  claim  for  16Z.  14s.  8d.,  that  is 
a  claim  which  the  shipowners  put  forward  upon  a  comparison 
of  estimated  charges  at  Hamburg  and  Emden  with  the  charges 
which  have  been  incurred  at  Cork.  It  is  a  small  sum,  but  I 
am  asked  to  deal  with  it  as  a  question  of  principle. 

I  am  referred  to  what  I  did  in  the  case  of  The  Juno  (ante, 
p.  151).  My  impression  is,  relying  upon  my  memory  and  upon 
the  way  in  which  I  dealt  with  it  in  the  judgment,  that  the 
special  items  which  I  said  ought  to  be  allowed  in  that  case 
were  not  allowed  on  any  principle  at  all,  but  because  I  thought, 
having  regard  to  all  the  circumstances,  that  it  might  be  the 
generous  and  proper  thing  to  give  the  extra  costs  which  were 
there  allowed.  But  if  I  am  to  deal  with  it  as  a  question  of 
principle,  I  think  it  is  quite  clear  (apart  from  the  difficulties  of 
ascertaining  any  sum  of  this  kind,  as  has  been  pointed  out  by 
counsel  for  the  Procurator-General — for  example,  the  difficulty 
of  comparing  the  cost  of  discharging  at  Cork  during  war  time 
and  the  cost  of  discharging  at  Hamburg  and  at  Emden,  sup- 
posing the  vessel  had  arrived  there),  that  these  losses  are  losses 
which  the  shipowner  sustains  by  reason  of  the  war,  and  which 
he  is  not  entitled  to  have  brought  into  account  at  all  in  the 
estimation  of  the  freight,  according  to  the  principles  which  I 
have  laid  down. 

The  claims  of  Messrs.  Edward  Nichol  &  Co.  must  be 
disallowed. 

[Leave  to  enter  an  appeal  within  one  month.] 


Solicitors — Treasury   Solicitor ;    Holman,    Birdwood   &   Co. 

[Beported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President). 
Sept.  23,  24.     Oct.  12,  1915. 

THE  MANNINGTRY. 

Enemy  Cargo — Partnership  Property — British  Partners  in 
Enemy  Firm — Severance  of  Connection  with  Enemy  Firm — 
Freight — Voluntary  Payment — Bona  Fide  Payments  by  Holders 
of  Bills  of  Lading — Reimbursement. 

Where  property  belonging  to  a  firm  whose  house  of  trade  is 
in  an  enemy  country  has  been  seized  as  prize,  the  shares  attribu- 
table to  British  partners  or  quasi-partners  domiciled  in  England 
will  be  condemned  unless  they  prove  that  they  took  immediate 
steps  on  the  outbreak  of  war  to  sever  their  connection  with 
the  enemy  firm. 

A  voluntary  payment  of  freight  by  persons  for  their  own 
purposes  in  respect  of  cargo  condemned  as  prize  will  not  entitle 
them  to  claim  reimbursement  from  the  captors;  but  when 
freight  has  been  honestly  paid  in  respect  of  condemned  cargoes, 
which  would  have  had  to  bear  the  burden  of  the  freight  if  unpaid, 
the  Court  may  order  repayment  if,  in  the  circumstances,  it  is 
just  and  equitable. 

British  bankers,  being  the  holders  of  bills  of  lading  on  cargo 
carried  in  a  British  ship  and  consigned  to  a  neutral  port, 
innocently  paid  a  portion  of  the  freight  in  ignorance  of  the  fact 
that  the  cargo  had  already  been  seized  as  prize : — Held,  that 
the  sum  so  paid  should  be  reimbursed  to  the  bankers  out  of 
the  proceeds  of  sale  of  the  condemned  cargo. 

Suit  for  condemnation  of  cargo. 

Claims  in  respect  of  freight. 

The  subject-matter  of  these  claims  was  a  quantity  of  zinc  and 
leady  concentrates  shipped  before  war  in  the  British  steamship 
Manningtry  for  carriage  from  South  Australia  to  Antwerp. 
War  broke  out  whilst  the  vessel  was  on  her  voyage,  and  she 
was  diverted  to  Brixham,  where  her  cargo  was  seized  as  prize. 

Claims  were  entered  on  behalf  of  four  firms — the  Compagnie 
des  Minerals,   of  Li6ge;   Henry  R.   Merton  &  Co.,   Lim.,   and 

p.c.c.  32 
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Vivian,  Younger  &  Bond,  of  London;  and  the  Australian  Metal 
Co.,  Lim.,  of  London  and  Melbourne. 

Claims  were  also  entered  by  H.  R.  Merton  &  Co.,  Lim.,  the 
Union  Bank  of  Australia,  Lim.,  and  the  shipowners  in  respect 
of  freight. 

The  facts  are  fully  stated  in  the  judgment. 

The  Solicitor-General  (Sir  F.  E.  Smith,  K.C.),  Mackinnon, 
K.C.,  and  R.  A.  Wright,  for  the  Crown. 

Maurice  Hill,  K.C.,  Leek,  K.C.,  and  D.  Stephens,  for  the 
four  claimants  in  respect  of  cargo. 

C.  R.  Dunlop,  for  the  Union  Bank  of  Australia,  Lim. 

E.  W.  Brightman,  for  the  shipowners. 

[The  arguments  on  the  cargo  claims  sufficiently  appear  from 
the  judgment.  In  addition  to  the  cases  there  referred  to.  The 
Clan  Grant  (ante,  p.  272),  The  Antonia  Johanna  [1816] 
(1  Wheaton,  159),  The  Roumanian  (ante,  p.  75),  and  Con- 
tinental Tyre  &c.  Co.  v.  Daimler  Co.,  Lim.  [1915]  (84  L.  J. 
K.B.  926;  [1915]  1  K.B.  893),  were  cited.] 

On  behalf  of  the  Union  Bank  of  Australia,  Lim.,  it  was 
contended  that  these  claimants,  who  were  pledgees  and  had 
abandoned  their  claim  to  the  goods  after  the  decision  in  The 
Odessa  (ante,  p.  163),  were  entitled  to  the  repayment  of  3,100/. 
paid  to  the  shipowners  in  respect  of  freight.  The  bank  were 
the  holders  of  the  bills  of  lading,  and  when  the  Manningtry  was 
diverted  to  Brixham  they  paid  a  portion  of  the  freight  in 
ignorance  of  the  fact  that  the  cargo  had  been  seized  as  prize. 

The  Crown  resisted  the  claim,  not — as  in  H.  R.  Merton  & 
Co.'s  claim  in  this  case  and  in  The  Bilbster  (see  post,  p.'507n.) 
— on  the  ground  that  the  claimants  had  acted  in  bad  faith,  but 
on  the  principle  that  a  voluntary  payment  of  freight,  in  circum- 
stances which  had  the  effect  of  reducing  the  liability  of  the 
enemy  consignees  in  respect  of  a  debt  for  which  the  clainjants 
had  a  good  right  of  action  after  the  war,  was  not  recoverable, 
in  accordance  with  the  decision  in  The  Cl\n  Urquhart.^ 

Cur.  adv.  vult. 


(1)  The  Clan  Urquhart.  In  this  case,  tried  before  the  President  on 
May  10,  1915,  F.  Huth  &  Co.,  merchants  in  London,  claimed  repayment 
of  the  sum  of  361.  8s.  Sd.,  paid  by  them  on  September  14,  1914,  to  the 
owners  of  the  British  steamship  Clan  Urquhart  for  freight  and  charges 
in  respect  of  certain  goods  shipped  before  war  at  Port  Sudan  for  carriage 
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Oct.  12.— Sir  Samuel  Evans  (The  President).— The  claims 
upon  which  the  Court  has  now  to  pronounce  judgment  relate 
to  two  consignments  of  metal  laden  in  this  British  vessel— 
namely,  1,811  tons  of  zinc  concentrates  and  1,006  tons  of  leady 
concentrates. 

They  were  shipped  by  the  Australian  Metal  Co.,  Lim.,  at 
Port  Pirie  (South  Australia),  before  the  outbreak  of  war,  and 
consigned  to  the  order  of  the  shippers  or  their  assigns  at 
Antwerp.  The  vessel  was  chartered  by  the  Metallgesellschaft, 
of  Frankfort. 

Five  commercial  bodies  or  firms  come  into  play  in  the 
intricate  transactions  which  have  had  to  be  investigated.  They 
are  the  Metallgesellschaft,  a  very  large  German  metal  company 
with  its  head  office  at  Frankfort;  Messrs.  Henry  R.  Merton 
&  Co.,  Lim.,  of  the  City  of  London,  a  registered  British 
company;  the  Australian  Metal  Co.,  Lim.,  of  London  and 
Melbourne,  also  a  registered  British  company;  Messrs.  Vivian, 
Younger  &  Bond,  of  London,  a  British  partnership  firm;  and 
the  Compagnie  des  Minerals,  a  Society  Anonyme  of  Li6ge, 
Belgium. 

'  A  very  intimate  and  complicated  inter-relationship  existed 
between  these  various  companies  and  firms  in  respect  of  the 
directorships,  shareholdings,  and  general  business  relations. 
Detailed  particulars  were  given  in  evidence.  It  would  not 
conduce  to  lucidity,  or  serve  any  useful  purpose,  to  recount 
these  details.  Suffice  it  to  say,  at  this  point,  that  the  hand  of 
the  Metallgesellschaft  was  to  be  seen,  and  its  powerful  influence 
exhibited,  at  all  times  and  places. 


to  German  ports,  and  seized  in  the  Port  of  London  on  October  12,  1914, 
and  subsequen);ly  condemned  as  prize. 

Stuart  Bevan,  for  the  claimants,  stated  that  they  were  pledgees  of 
the  bills  of  lading,  and,  wishing  to  exercise  their  rights,  paid  the  fr'eight 
in  order  to  get  possession.  The  goods  were  freed  from  the  burden 
of  freight,  which  otherwise  the  Admiralty  Marshal  would  have  had  to 
pay,  and  the  claimants,  therefore,  should  be  reimbursed  out  of  the 
proceeds  of  sale. 

L.  F.  C.  Darby,  for  the  Crown, -<argued  that  as  payment  was  made 
long  after  war  had  broken  out,  and  the  claimants  knew  that  the  goods 
were  going  to  Germany,  they  made  the  payment  at  their  own  risk,  and 
must  look  to  the  German  consignees  for  reimbursement. 

SiE  Samitbi,  Evans  (Thk  Pbesidbnt)  said  that  a  payment  of  money 
under  these  circumstances  to  enable  the  claimants  to  realise  their  security 
gave  no  case  in  law.  against  the  Marshal,  and  the  claim  would  be 
disallowed. 
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The  goods  were  seized  in  the  port  of  Brixham  on  Septem- 
ber 23,  1914.  The  claims  were  filed  at  various  times  and  in 
varied  forms. 

It  is  necessary  to  examine  them,  and  to  bear  in  mind  by 
whom  and  on  what  grounds  they  were  made. 

On  November  17,  1914,  the  first  formal  claim  was  put  in 
by  Messrs.  Henry  R.  Merton  &  Co.,  Lim.  They  claimed  all 
the  goods — the  zinc  and  leady  concentrates — as  "  the  true,  lawful 
and  sole  owners,"  at  the  time  of  seizure,  because  they  had 
accepted  the  shippers'  drafts  for  the  value  of  the  goods,  taken 
up  the  shipping  documents,  and  paid  the  freight. 

Among  the  grounds  of  the  claim  are  statements  to  the  effect 
that  the  zinc  concentrates  were  intended  to  be  sold  to  the 
Compagnie  des  Minerais,  but  that,  as  this  company  had  not 
paid  for  them,  the  property  belonged  to  the  claimants;  and  thai 
the  leady  concentrates  were  consigned  to  the  Metallgesellschaft 
for  sale,  and  had  in  fact  been  sold  by  the  Metallgesellschaft, 
before  seizure,  to  a  Belgian  company  at  Hoboken.  It  was  also 
stated  that  the  Metallgesellschaft  were  to  sell  the  leady  con- 
centrates for  the  joint  account  of  the  Australian  Metal  Co., 
Vivian,  Younger  &  Bond,  the  Metallgesellschaft,  and  Henry  R. 
Merton  &  Co.,  Lim. 

The  claim  does  not  state  by  whom  the  zinc  concentrates 
were  sold  or  "  intended  to  be  sold "  to  the  Compagnie  des 
Minerais. 

On  January  25,  1915,  Messrs.  Henry  R.  Merton  &  Co.,  Lim., 
filed  their  second  claim.  The  grounds  are  somewhat  amplified, 
but  not  substantially  different.  They  claimed  again  as  the 
owners  of  the  goods. 

On  June  29,  1915,  a  third  claim  was  filed  on  behalf  of 
three  claimants — Henry  R.  Merton  &  Co.,  Lim.,  the  Australian 
Metal  Co.,  Lim.,  and  Vivian,  Younger  &  Bond. 

Messrs.  Henry  R.  Merton,  Lim.,  again  claim  the  whole  on 
the  same  grounds  as  before.  In  the  alternative  they,  and  the 
Australian  Metal  Co.,  and  Vivian,  Younger  &  Bond,  claim 
one-fourth  share  each  in  the  leady  concentrates,  as  three 
members  of  a  "  pool  designated  the  four-fourths  account,"  of 
which  the  other  member  was  the  Metallgesellschaft.  The  claims 
as  to  the  zinc  concentrates  were  formulated  as  before. 

Finally,  on  August  12,  1915,  the  fourth  claim  was  filed.  In 
this  the  Compagnie  des  Minerais  claim  the  zinc  concentrates  asv 
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the  owners  "  if  it  should  be  held  that  the   property  in   same 
had  passed  from  the  said  Henry  R.  Merton  &  Co.,  Lim." 

The  cases  of  the  zinc  cargoes  and  the  leady  cargoes  were 
put  forward  separately  and  dealt  with  on  different  grounds, 
although  in  the  maze  they  not  infrequently  run  into  each  other. 

The  Australian  Metal  Co.,  Lim.,  who  shipped  all  the  goods, 
had  been  brought  into  existence  and  established  by  the  Metali- 
gesellschaft,  Henry  R.  Merton  &  Co.,  Lim.,  and  Vivian,  Younger 
&  Bond  in  1897.  For  the  circumstances  reference  is  made  to 
three  agreements  bearing  date  December  16,  1897. 

These  agreements  comprised  the  business  in  all  ores  and 
metals.  The  business  was  known  as  that  of  the  three-thirds 
account.  It  was  alleged  that  the  business  in  zinc  ores  was 
some  time  afterwards,  and  many  years  ago,  excluded  from  that 
account,  and  transferred  to  the  Compagnie  des  Minerals,  and 
that  it  became  a  separate  business  between  the  Australian  Metal 
Co.,  Lim.,  and  the  Compagnie  des  Minerals,  of  Li6ge,  the 
Australian  company  buying  the  zinc  ores  in  Australia  and 
sending  them  over  to  the  Compagnie  des  Minerais  as  purchasers 
in  Belgium.  [His  Lordship  then  dealt  with  the  documentary 
evidence  in  support  of  the  alleged  transfer,  which,  he  said,  was 
wholly  insufficient,  and  after  reviewing  the  evidence  as  regards 
the  zinc  concentrates  at  considerable  length  said  that  the  facts 
cogently  compelled  him  to  the  conclusion  that  the  Metall- 
gesellschaft  were  the  real  purchasers  to  whom  the  goods  were 
sent.  His  Lordship  continued :  ]  I  find  upon  these  facts  that 
at  the  time  of  seizure  the  cargo  of  zinc  concentrates  belonged 
to  the  Metallgesellschaft,  and  I  pronounce  their  condemnation 
as  enemy  property  to  the  Crown,  as  lawful  prize  in  the 
Crown's  right  to  them  as  droits  of  Admiralty,  being  seized  in 
port  after  the  outbreak  of  hostilities. 

There  remains  to  be  dealt  with  the  consignment  of  1,006  tons 
of  leady  concentrates. 

These  goods  are  claimed  to  have  belonged  as  to  three-fourths 
thereof  to  three  British  business  houses  as  members  of  the 
"  pool  designated  the  four-fourths  account  formed  by  the  Metall- 
gesellschaft," and  the  release  or  restitution  of  these  three-fourths 
is  demanded  accordingly,  as  if  the  pool  were  a  partnership 
consisting  of  three  British  partners  and  one  enemy  partner. 

Counsel  for  the  claimants  described  the  combination  as  "A 
common  interest,  and  not  a  partnership  in  the  sense  in  which 
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one  usually  thinks  of  a  partnership  carrying  on  a  joint  business." 
It  was,  he  said,  "  An  arrangement  which  is  not  a  partnership 
in  the  sense  of  a  firm  being  constituted  to  carry  on  general 
business;  four  independent  persons — three  of  them  British  and 
one  of  them  German — agree  that  they  will  embark  on  a  principle 
of  joint  adventure,  and  share  the  profits  and  loss."  And  he 
argued  that  under  such  a  scheme  the  property  was  the  joint 
property  of  the  four. 

'  That  there  was  a  joint  adventure  in  one  sense  cannot  be 
disputed,  because  a  certain  division  of  the  ultimate  profits  had 
to  be  made.  But  as  to  whether  the  goods  were  ever  the  joint 
property  of  the  four  firms  or  corporations  interested  is  open 
to  grave  doubt.  In  my  view  the  position  was  that  the  Metall- 
gesellschaft  were  the  owners  of  the  property,  although  they  had 
to  account  to  the  three  other  members  of  the  pool  for  the 
ultimate  profits.  ■  [His  Lordship  dealt  with  the  evidence  on  this 
point,  and  continued :  ]  If  this  view  is  the  right  one,  the 
question  to  be  determined  in  these  proceedings  is  at  once 
solved,  because  the  goods  would  clearly  be  enemy  property, 
and  therefore  subject  to  condemnation. 

If  my  view  is  erroneous,  it  can  be  rectified  by  the  tribunal 
of  appeal. 

I  must,  however,  deal  with  the  claim  from  the  alternative 
standpoint,  on  the  assumption  that  the  case  must  be  considered 
as  if  the  goods  belonged  to  a  partnership. 

The  partnership  would  consist  of  four  members.  A,  B,  and 
C  being  in  the  position  of  British  subjects,  and  D  a  German 
subject.  And  the  question  to  be  determined  would  be,  what 
the  position  was  in  the  circumstances  of  this  case  with  regard 
to  the  right  of  capture  or  seizure  of  the  goods  at  sea  after  the 
commencement  of  hostilities.  If  a  subject  of  a  belligerent  or  a 
neutral  had  a  business  in  hostile  territory  at  the  outbreak  of 
war,  and  resided  there,  he  would,  according  to  international 
law,  have  a  commercial  domicile  there,  and  his  goods  would 
be  subject  to  capture  at  sea  after  hostilities,  although  shipped 
before  the  war— The  Venus  [18H]  (8  Granch,  253). 

Apart  from  a  commercial  domicile  by  residence,  the  property 
of  a  person  may  acquire  a  hostile  character  independently  of 
his  national  character  or  his  personal  residence.  If  a  person 
be  a  partner  in  a  house  of  trade  in  an  enemy's  country,  he  is, 
as  to  the  concerns  and  trade  of  that  house,  deemed  an  enemy 
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(Pratt's  Ed.  of  Story,  p.  60).  And  the  property  of  the  house 
of  trade  established  in  an  enemy  country  is  considered  liable 
to  capture  and  condemnation  as  prize — Wheatoh's  International 
Law,  334. 

The  rule  is  succinctly  stated  by  Mr.  Justice  Story  in  The 
Fheundschaft  ;  sub  nom.  The  Friendschaft  [1819]  (4  Wheaton, 
at  p.  107):  "It  has  been  long  since  decided  in  the  Courts  of 
Admiralty,  that  the  property  of  a  house  of  trade  established 
in  the  enemy's  country,  is  condemnable,  as  prize,  whatever  may 
be  the  domicile  of  the  partners.  The  trade  of  such  a  house  is 
deemed  essentially  a  hostile  trade,  and  the  property  engaged 
in  it  is,  therefore,  treated  as  enemy's  property,  notwithstanding 
the  neutral  domicile  of  any  of  the  company." 

But  it  seems  also  to  be  settled  that  in  such  cases  confisca- 
tion will  not  take  place  at  the  commencement  of  war  if  the 
trade  has  been  carried  on  during  peace,  unless  the  person 
affected  continues  his  connection  with  the  trade  after  the  war — 
Pratt's  Ed.  of  Story,  p.  61,  Calvo,  s.  1936,  The  Vigilantia 
[1798]  (1  C.  Rob.  1,  at  p.  15),  and  The  San  Jose  Indiano 
(2  Gall.  267,  at  p.  288). 

It  is  not  easy  to  see  why,  in  the  case  of  a  partner  in  a 
hostile  house  of  trade,  time  should  be  given  to  sever  connection 
after  war  before  confiscation  by  capture  at  sea  is  permitted, 
when  no  such  opportunity  is  given  to  a  person  having  a  com- 
mercial domicile  by  residence  in  hostile  territory.  But  I  accept 
the  law  as  it  stands.  And,  indeed,  it  may  be  that  the  dissenting 
judgment  of  Chief  Justice  Marshall  in  The  Venus  (8  Cranch, 
at  p.  288)  is  based  on  the  more  equitable  ground,  as  many 
writers  on  the  law  of  nations  have  contended.  Counsel  for 
the  claimants,  however,  argued  that  there  was  no  house  of 
trade  in  Germany  in  this  case  in  which  the  four  bodies  concerned 
were  partners  or  had  any  shares ;  that  "  the  business  was  a 
joint  one  carried  on  by  joint  adventurers  which  had  its  seat 
nowhere." 

I  cannot  accept  this  contention.  It  is  inconsistent  with  the 
position  of  the  Metallgesellschaft  as  exhibited  in  the  documents, 
and  as  exemplified  by  their  conduct  of  the  business.  When 
asked  as  to  the  part  taken  by  the  German  company  in  the  joint 
business,  Mr.  Minto  Wilson  said :  "  The  Metallgesellschaft  really 
kept  the  accounts  in  Frankfort;  they  undertook  the  selling  on 
the  Continent;    they   corresponded   with   the    Australian    Metal 
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Company   with   regard   to   the   shipments,    and   they   generally 
managed  the  account." 

The  Australian  Metal  Co.,  Lim.,  seem  to  have  had  nothing 
to  do  with  the  goods  after  shipping  them;  Messrs.  Henry  R. 
Merton  &  Co.,  Lim.,  only  did  the  financing,  and  received — in 
advance,  as  stated — funds  to  meet  the  drafts  from  the  German 
company,  and  Vivian,  Younger  &  Bond  do  not  appear  to  have 
had  anything  to  do  with  reference  to  the  buying,  or  shipping, 
or  disposal  of  the  goods.  They  guaranteed  a  share  of  Messrs. 
Henry  R.  Merton  &  Co.'s  obligations  to  the  bank,  and  that 
was  all. 

In  discussing  the  commercial  domicile  of  a  merchant  Galvo 
says :  "  On  pent  done  dire,  s'il  s'agit  d'un  nigociant,  qu'il  a  son 
domieile  eommercial  au  sikge  principal  de  ses  •  affaires,  sur  le 
point  oil  se  concentrent  ses  operations  "  (4th  ed.  vol.  iv.  s.  1933, 
p.  67). 

The  whole  centre  of  activity  and  operations  of  this  business 
was  at  Frankfort,  at  the  offices  of  the  Metallgesellschaft.  They 
ordered,  they  bought,  they  chartered  vessels,  they  gave  all 
instructions,  they  received  the  consignments,  they  paid  for  the 
goods,  they  sold  or  disposed  of  them,  they  received  the  purchase 
prices,  they  attended  to  all  the  correspondence,  and  kept  all 
the  accounts  at  their  head  house  at  Frankfort. 

How  could  it  be  held  that  the  house  of  trade  of  this  business 
was  not  at  Frankfort?  If  there  was  no  house  of  trade  of  the 
business  in  Germany,  or  elsewhere,  as  contended,  then  (what- 
ever might  be  the  difficulties  in  the  way  of  British  subjects 
continuing  in  the  business)  neutrals  of  all  countries  might 
engage  in  the  business  with  impunity,  and  without  fear  of 
confiscation  of  their  shares,  and  to  .the  great  advantage  of  the 
German  company  and  of  the  German  State,  as  well  as  of 
themselves. 

I  feel  no  doubt  in  deciding  that  this  business  had  its  house 
of  trade  in  Frankfort. 

The  question  upon  which  the  right  to  seize  and  confiscate 
the  shares  of  the  quasi-partners,  then,  turns  upon  whether  they 
continued  their  connection  with  the  house  of  trade  after  the 
commencement  of  the  war. 

I  have  not  found  any  direct  decisions  which  help.  It  is 
obviously  a  question  of  fact  in  any  particular  case  whether  there 
has  been  a  continuation  of  the  connection  with  a  hostile  house 
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of  trade   during   war,    or  whether   sufficient   steps   have   been 
taken,  and  in  proper  time,  to  sever  the  connection. 

Some  guidance  is  afforded  by  the  principles  and  tests  applied 
in  cases  relating  to  subjects  of  a  cognate  kind — for  example, 
continuing  to  trade  with  the  enemy  after  war  or  continuing  a 
commercial  domicile  by  residence  after  hostilities  have  begun. 

An  instance  of  the  former  occurs  in  The  Hoop  [7799] 
(1  C.  Rob.  196,  at  p.  216;  1  Eng.  P.O.  104,  at  p.  116),  where 
Lord  Stowell  said  that  the  rigid  rule  against  such  trading  had 
been  enforced  "  where  cargoes  have  been  laden  before  the  war, 
but  where  the  parties  have  not  used  all  possible  diligence  to 
countermand  the  voyage  after  the  first  notice  of  hostilities." 

An  illustration  of  the  latter  kind  will  be  found  in  Chief 
Justice  Marshall's  celebrated  dissenting  judgment  in  The  Venus 
(8  Cranch,  253),  where  he  discusses  how  a  resident  commercial 
domicile  might  be  terminated — for  example :  "If  a  British 
subject  residing  abroad  for  commercial  purposes  takes  decided 
measures,  on  the  breaking  out  of  war,  for  returning  to  his 
native  country  .  .  ."  (p.  314). 

And  in  another  passage  (at  page  315) :  "  An  immediate 
discontinuance  by  trade,  and  arrangements  for  removing, 
followed  by  actual  removal  within  a  reasonable  time,  unless 
detained  by  causes  which  might  sufficiently  account  for  not 
removing,  would  fix  the  intention  to  change  the  domicile." 

In  discussing  the  question  of  confiscation  of  goods  belonging 
to  non-enemy  parties  in  a  house  of  trade  (maison  de  commerce) 
in  enemy  territory,  Calvo  wrote  as  follows :  "  D'aprts  ces  prin- 
cipes,  si  un  nigociant  domicilii  dans  un  pays  neutre  ne  prend 
pas  au  commencement  de  la  guerre  des  mesures  immediates  pour 
retirer  ses  biens  d'un  commerce  qui  n'a  plus  le  caractire  neutre 
et  auquel  il  pouvait  Ugitimement  se  livrer  en  temps  de  paix 
dans  le  pays  d'un  belligirant,  il  ne  pourra  garantir  ses  biens  de 
capture  et  de  confiscation  hostiles,  en  alUguant  que  personelle- 
ment  il  reside  dans  un  pays  neutre  "  (vol.  iv.  s.  1937,  p.  70). 

If  it  be  obligatory  upon  a  neutral  to  take  such  immediate 
steps  (sans  retard  is  another  phrase  used  by  Calvo)  it  is  none 
the  less  obligatory  upon  the  subject  of  a  belligerent. 

I  think  also  that  it  is  incumbent  on  the  person  who  has  to 
sever  his  connection  in  this  way  to  shew  clearly  by  satisfactory 
proof  that  he  took  steps  to  do  so,  just  as  it  rests  upon  a  resident 
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in  hostile  territory  to  prove  that  he  was  not  there  animo  manendi 
— cf.  The  Bernon  [1798]  (1  C.  Rob.  101 ;  1  Eng.  P.O.  70). 

It  is  a  case  like  those  where  the  burden  of  proof  has  been 
laid  upon  claimants  on  the  ground  that  they  have  in  their  own 
power  the  knowledge  of  all  the  relative  facts,  and  so  can  prove 
their  case  fully  if  it  be  honest  and  well  founded.  It  is  their 
duty  to  take  the  necessary  measures  to  end  the  connection  with 
the  hostile  house,  and  it  is  for  them  to  establish  affirmatively 
the  measures  alleged  to  have  been  taken. 

No  evidence  was  given  by  or  for  either  of  the  claimants  that 
they  did  anything  to  put  an  end  to  their  connection,  whatever 
it  was,  with  the  Frankfort  house  of  the  Metallgesellschaft. 
Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  as  was  shewn  in  the 
case  of  The  Bilbster  (post,  p.  507n.),  tried  to  protect  the 
property  which  had  been  bought  and  sold  by  the  German 
company  from  capture ;  with  that  object  they  paid  the  5,000/. 
freight,  and  debited  it  in  their  books  against  the  Metall- 
gesellschaft as  a  payment  made  on  their  account. 

The  transactions  with  reference  both  to  zinc  and  leady 
concentrates  were  somehow  carried  on  by  these  claimants  so 
that  an  anticipated  debit  in  the  German  company's  account  of 
about  400,000/.  at  the  end  of  September  had  been  reduced  to 
about  27,000/.  by  April,  1915. 

They  continued  to  meet  all  the  drafts  for  the  goods.  They 
paid  1,046/.  freight  on  the  leady  concentrates  to  the  owners  of 
the  Manningtry  on  October  9,  and  debited  it  to  the  Metall- 
gesellschaft, Australian  concentrates  charges  account. 

Did  they  do  anything  to  countermand  or  divert  the  voyages 
of  the  vessels  afloat  at  the  outbreak  of  the  war  carrying  the 
concentrates  so  as  to  prevent  a  possible  delivery  to  the 
Metallgesellschaft?  More  especially,  did  they  do  anything  with 
reference  to  those  vessels  belonging  to  Germany,  bound  for 
German  ports  like  Hamburg,  Bremen,  and  Stettin — so  as  to 
prevent  the  delivery  of  the  ore  cargoes  to  the  Metallgesellschaft, 
in  case  the  vessels  might  escape  the  vigilance  of  British  or 
Allied  cruisers?  There  was  no  proof  of  any  such  action  on 
their  part. 

Did  the  Australian  Metal  Co.  in  Australia  put  an  immediate 
end  to  the  buying  or  shipping,  or  to  their  connection,  either 
through  Australia  or  in  London?  They  had  an  office  in  London 
where  material  facts  would  be  known. 
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As  to  Vivian,  Younger  &  Bond,  none  of  the  firm  or  their 
employees  were  seen  or  heard  in  these  proceedings  as  to  their 
claim  or  conduct. 

Upon  the  whole  case,  if  the  claimants  are  to  be  regarded 
as  partners,  or  persons  having  shares  in  the  German  house  of 
trade,  I  find  that  none  of  them  took  immediate  steps  or  any 
steps  to  put  an  end  to  their  connection  with  that  house  by 
reason  of  the  outbreak  of  war,  and  their  shares  in  the  goods 
must,  upon  this  footing,  also  suffer  condemnation. 

I  accordingly  pronounce  judgment  of  condemnation  of  all 
the  goods  claimed  as  good  and  lawful  prize  seized  on  behalf  of 
the  Crown  as  droits  of  Admiralty. 

As  to  the  1,046Z.  paid  by  Henry  Merton  &  Co.,  Lim.,  for 
freight  on  October  9,  the  facts  were  similar  to  those  relating 
to  the  payment  of  the'  freight  in  The  Bilbster,^  with  this 
circumstance   in   addition,    that   the    payment   was    made    after 

(2)  The  Bilbstbb.  In  this  case,  tried  before  the  President  on  the 
same  day  as  The  Manningtbt,  H.  R.  Merton  &  Co.,  Lim.,  who  had 
paid  5,000Z.  in  respect  of  freight  on  a  cargo  of  zinc  concentrates  shipped 
by  the  Australian  Metal  Co.,  Lim.,  at  Port  Pirie  for  Antwerp,  in  the 
British  steamship  Bilhster,  claimed  to  be  reimbursed  by  the, shipowners, 
or,  failing  in  that,  by  the  Crown,  out  of  the  proceeds  of  the  condemned 
cargo. 

Oct.  6. — Sir  Samtjel  Evans  (The  Pbbsident),  in  the  course  of  his 
considered  judgment,  in  which  he  disallowed  both  claims,  said :  As 
against  the  shipowners,  it  was  contended  that  the  consideration  for  the 
agreement,  upon  which  the  5,000L  was  paid  to  the  shipowners  on  account 
of  the  whole  freight,  was  that  the  shipowners  should  actually  deliver 
to  Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  the  whole  of  the  cargo  out 
of  the  ship  so  as  to  place  them  in  the  position  of  owners.  All  the 
shipowners  were  interested  in  was  the  freight,  and  they  continued  to 
assert  a  lien  to  the  goods  until  the  whole  freight  was  paid  or  agreed 
to  be  paid.  On  payment  of  the  5,000?.  they  gave  up  this  claim  to  the 
lien,  and  proceeded  to  discharge  the  cargo  out  of  the  ship.  That  was 
all,  in  my  view,  which  they  had  contracted  to  do.  They  did  not  guarantee 
that  in  any  event  delivery  should  be  given  to  Messrs.  Henry  R.  Merton 
&  Co.,  Lim.  The  fact  that  the  Crown  afterwards  seized  the  cargo  does 
not  affect  the  shipowners,  and  gives  no  right  whatever  to  Messrs.  Henry 
R.  Merton  &  Co.,  Lim.,  to  have  the  5,000?.  repaid  by  the  shipowners. 

Failing  in  this,  Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  asked  that 
the  amount  should  be  paid  by  the  Crown  to  them  out  of  the  proceeds 
of  the  prize. 

Where  freight  has  been  innocently  and  honestly  paid  by  persons  in 
respect  of  cargoes  afterwards  seized,  which  would  have  had  to  bear  the 
burden  of  the  freight  if  unpaid,  it  may  be  equitable  that  the  payment 
should  be  recouped  by  the  captors  ;  but,  broadly  speaking,  in  such  a  case 
the  payment  would  have  to  be  made  in  the  usual  course  of  business, 
and  in  circumstances  where  there  was  a  request,  expressed  or  implied, 
by  the  captors  that  the  payment  should  be  made;  or  where  the  captors- 
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Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  knew  of  the  capture. 
It  is  not  necessary  to  repeat  what  I  said  upon  this  head  in 
that  case.     The  claim  must  be  disallowed. 

As  to  the  claim  of  the  Union  Bank  of  Australia,  Lim.,  this 
!banking  company  asks  for  an  order  that  the  sum  of  3,100Z., 
which  they  had  paid  to  the  shipowners  on  account  of  freight 
'On  three  consignments  of  zinc  concentrates  (total  3,054  tons) 
which  have  been  condemned,  should  be  repaid  to  them  out  of 
4he  proceeds.  The  whole  freight  amounted  to  3,207/.  6s.  The 
3,1001.  was  paid  in  two  sums  on  September  28  and  29,  1914. 

The  bank  thought  they  were  entitled  to  have  the  goods 
delivered  to  them  as  holders  of  the  bills  of  lading,  and  the 
cargoes  were  discharged  into  lighters  employed  by  them.  The 
goods  had,  in  fact,  been  seized  on  behalf  of  the  Crown  on 
September  23. 

The  bank  had  no  knowledge  of  this  when  they  paid  the 
3,100/.  They  did  not  learn  of  the  seizure  till  after  the  writ 
was  issued  on  October  1.     They  refused  to  pay  the  balance. 

When  the  officers  of  the  Crown  seized  the  goods,  if  no 
freight  had  been  paid,  the  goods  would  only  be  taken  cum 
onere  of  whatever  ought  to  be  allowed  for  the  carriage  in  lieu 
of  freight.  The  bank  innocently  and  honestly  made  the  payment 
under  a  mistake,  and  so  relieved  the  goods  of  that  onus. 

had  done  some  act  shewing  their  acquiescence  in,  or  adoption  of,  the 
payment. 

A  voluntary  payment  by  persons  for  motives  or  purposes  of  their 
own  would  not  be  sufficient  ground  for  a  claim  for  recoupment.  Still 
less  would  it  be  if  there  were  involved  in  the  motives  a  desire  to  defeat 
the  rights  of  a  belligerent,  or  to  escape  a  rightful  seizure  by  the  Crown. 

I  have  set  out  the  circumstances  in  which  Messrs.  Henry  R.  Merton 
&  Co.,  Lim.,  made  the  piyment.  They  had  no  title  whatever  to  the 
^oods.  There  is  no  evidence  that  the  Oompagnie  des  Minerais  had  any 
right  to  the  goods,  or  that  the  payment  was  made  by  Messrs.  Henry  R. 
TMEerton  &  Co.,  Lim.,  at  their  request,  or  on  their  behalf,  or  even  with 
their  knowledge.  .  .  .  The  whole  of  the  5,0002.  was  debited  by  Messrs. 
Henry  R.  Merton  &  Co.,  Lim.,  in  their  books  of  account  to  the  Metall- 
igesellschaft,  of  Frankfort,  which  is  evidence  of  their  having  paid  it  on 
behalf  of  this  enemy  firm. 

For  whomsoever  it  was  paid,  Messrs.  Henry  R.  Merton  &  Co.,  Lim., 
made  the  payment  in  order  to  try  to  preserve  the  goods  for  the  owners, 
whom  they  knew  to  be  enemies,  and  to  gain  some  possible  advantage  to 
{themselves,  or  their  principals  or  co-adventurers,  the  MetallgeseUschaft. 
And  in  acting  thus  they  appear  not  to  have  hesitated  to  engage  in 
icommercial  intercourse  with  enemies  of  this  country. 

This  claim  is  one  which  has  no  sort  of  foundation. 
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If  they  had  known  of  the  seizure,  they  would  not  have  paid; 
the  money.  The  facts  differentiate  the  case  from  The  Clan- 
Urquhart  {ante,  p.  498n.),  where  the  claim  of  Huth  &  Co.. 
was  disallowed. 

No  question  was  raised  as  to  the  amount. 

In  the  circumstances  I  hold  that  it  is  just  and  equitable  that' 
the  money  should  be  repaid  to  the  bank,  and  I  make  an  order- 
that  the  Marshal  do  accordingly  pay  to  the  bank  the  sum  of 
3,100Z.  out  of  the  proceeds  of  sale  of  the  condemned  cargoes. 

There  will  be  a  reference  on  the  principles  of  The  Juno- 
(ante,  p.  151)  for  the  Registrar  to  assess  the  amount  of  freight! 
still  due  to  the  shipowners. 


Solicitors — Treasury    Solicitor ;   Waltons   &   Co.  ;   Bircham   &   Co.  j. 
Downing,   Handcock,   Middleton  &  Levis. 

[Beported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Lau" 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     Oct.  20,  25,  1915. 

THE  FLAMENCO.  THE  ORDUNA. 

Enemy  Subject  —  Trade  Domicile  in  Neutral  Country — 
Departure  to  Another  Neutral  Country  on  Outbreak  of  War — 
Loss  of  Neutral  Domicile — Seizure  of  Cargo — Release  on  Bail' 
— Bail  Bond — Sale — Amount  Realised  Less  than  Amount  of 
Bond — Condemnation  of  Goods — Order  for  Payment  of  Full' 
Amount  of  Bond. 

An  enemy  subject  who  has  acquired  a  trade  domicile  in  a- 
neutral  country  loses  that  domicile  if,  on  the  outbreak  of  war, 
he  leaves  the  neutral  country  for  another  neutral  country,  in- 
the  absence  of  evidence  that  his  departure  is  merely  temporary. 

Where  goods  seized  as  prize  are  released  on  bail,  the  amount' 
of  which  has  been  fixed  by  agreement  between  the  parties,  such- 
amount,  in  the  absence  of  special  circumstances,  is  to  be  taken' 
as  the  admitted  value  of  the  goods,  so  that  if  the  goods  are- 
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condemned,  and  have  realised  less  than  the  amount  of  the  bond, 
the  full  amount  of  the  bond  must  be  paid  into  Court. 

Two  suits,  tried  together,  for  condemnation  of  cargoes. 

The  subject-matter  of  these  claims  was  a  quantity  of  copper 
shipped  before  the  outbreak  of  war  in  the  British  steamships 
Flamenco  and  Orduna  by  one  Moritz  Hochschild,  at  Coquimbo 
in  Chile,  and  consigned  to  his  order,  Liverpool.  The  cargoes 
were  seized  as  prize,  and  the  Crown  now  claimed  their 
condemnation. 

A  claim  was  put  in  by  the  Anglo  South  American  Bank, 
Lim.,  "  on  behalf  of  themselves  and  others  as  the  true  and  lawful 
owners,"  in  which  they  alleged  that  the  property  in  the  goods 
was,  at  the  time  of  seizure,  vested  in  the  claimants,  and/or 
H.  A.  Watson  &  Co.,  and/or  Dennis  &  Co.,  and/or  Moritz 
Hochschild.  H.  A.  Watson  &  Co.  were  the  selling  brokers  in 
Liverpool,  and  Dennis  &  Co.  were  the  purchasers,  but  no  claim 
was  in  fact  made  by  either  of  these  claimants. 

The  Court  found  that  the  property  in  the  goods  remained 
in  Moritz  Hochschild,  and  the  case  is  reported  on  the  question 
whether  he  had  lost  his  neutral  trade  domicile. 

The  facts  sufficiently  appear  from  the  judgment. 

R.  A.  Wright  and  Le  Quesne,  for  the  Crown. 
Leek,  K.C.,  and  J.  G.  Joseph,  for  the  Anglo  South  American 
Bank. 

Cur.  adv.  vult. 

Oct.  25. — Sir  Samuel  Evans  (The  President). — This  claim 
relates  to  573  bags  of  copper  matte  and  56  bags  of  copper  regulus 
shipped  from  Chilian  ports  on  c.i.f.  contracts  to  Liverpool. 
The  bills  of  lading  are  dated  August  2  and  3,  1914,  respectively. 
The  shipper  was  one  Moritz  Hochschild,  and  the  bills  of  lading 
were  made  out  to  himself  or  order  or  his  assigns. 

It  did  not  appear  on  what  dates  the  voyages  began,  but 
the  case  was  argued  as  if  the  goods  were  shipped  and  dispatched 
on  voyage  before  the  outbreak  of  war.  The  Orduna  arrived 
at  Liverpool  on  September  30,  and  the  Flamenco  on  October  22. 

The  Customs  authorities  refused  to  allow  the  goods  to  be 
delivered  pending  proof  of  ownership  on  suspicion  of  enemy 
interest.     The  formal  seizure  was  on  November  9. 
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Hochschild  was  a  German  subject  who  carried  on  his  trade 
in  a  neutral  country — namely,  at  Coquimbo  in  Chile. 

In  this  trade  he  was  financed  by  the  claimant  bank,  who 
had  a  branch  bank  at  Coquimbo.  The  bank's  registered  office 
is  in  London. 

The  course  of  business  is  deposed  to  by  Mr.  Beazley  in 
his  affidavit  in  the  Flamenco,  sworn  on  November  21,  1914. 

Hochschild  did  not  draw  on  the  bank,  and  the  bank  did 
not  make  any  advance,  against  the  shipment  of  the  fifty-six 
bags  of  copper  regulus.  Whether  this  was  because  Hochschild 
may  already  have  left  Chile  I  do  not  know.  It  is  strange  that 
the  shipping  documents  for  this  cargo  were  not  sent  by  the 
bank's  branch  at  Coquimbo  to  the  London  office  till  September  9, 
as  appears  by  the  letter  of  that  date,  in  which  it  is  said  that 
Mr.  Hochschild  had  not  drawn  against  that  shipment. 

The  first  account  of  the  position  adopted  by  the  bank  was 
given  in  the  two  affidavits  of  Mr.  Beazley,  sworn  on  November  1. 
Their  claim  then  was  that  they  were  the  owners  of  the  goods. 
Not  a  word  was  said  in  the  affidavits  about  Dennis  &  Co.,  or 
about  any  ownership  or  interest  of  theirs  in  the  goods. 

It  is  clear  that  at  all  material  times  the  bills  of  lading  and 
shipping  documents  were  in  the  hands  of  the  bank  as  pledgees 
or  of  their  agents,  Watson  &  Co.,  on  their  behalf. 

In  their  formal  claim,  filed  on  January  28,  1915,  the  bank 
claim  "  on  behalf  of  themselves  and  others  as  the  true  and 
lawful  owners,"  and  allege  that  the  property  in  the  goods  was, 
at  the  time  of  seizure,  "  vested  in  the  claimants  and /or 
H.  A.  Watson  &  Co.  and/or  Dennis  &  Co.  and/or  Moritz 
Hochschild."  No  claim  in  fact  is  made  by  Dennis  &  Co.,  or 
Watson  &  Co.,  or  Hochschild,  and  the  claimants  exhibited  no 
authority  to  claim  except  on  their  own  behalf. 

Their  own  claim  as  pledgees  cannot,  according  to  the  law 
of  this  Court,  avail  them.  But  being  interested  as  pledgees, 
they  have  a  right  to  be  heard  upon  the  question  whether  the 
goods  seized  are  confiscable  as  enemy  property. 

There  were  two  contracts  entered  into  between  Hochschild 
as  seller,  and  Dennis  &  Co.  as  purchasers  of  the  goods,  one 
dated  March  27  and  the  other  July  21,  1914.  It  does  not  appear 
to  me  to  matter  whether  the  goods  were  shipped  under  the  one 
or  the  other,  but,  judging  from  what  was  done  after  the  cargo 
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was  released  on  bail,  the  goods  were  assumed  to  have  been 
sold  under  the  first  contract. 

The  shipping  documents  were  never  delivered  or  tendered 
to  the  buyers  before  seizure,  and  I  think  it  is  clear  upon  the 
authorities  that,  in  the  circumstances  proved,  the  property  had 
not  passed  to  the  purchasers.  The  property  in  the  goods  at 
the  time  of  seizure  remained  in  the  seller,  and  that  is  the 
question  upon  which,  as  it  is  now  accepted  after  the  decision 
in  The  Miramichi  {ante,  p.  137;  [1915]  P.  71),  the  confisca- 
bility  of  the  goods  depends. 

Having  decided  that  the  property  in  the  goods  was  in 
Hochschild,  it  remains  to  determine  the  character  of  Hochschild. 
Was  he  an  enemy,  owing  allegiance  to  Germany  in  his  original 
character  of  a  German  subject?  Or  was  he,  though  a  German 
subject,  a  person  having  a  commercial  domicile  trading  in  a 
neutral  country,  and  entitled  to  be  treated  as  such  in  relation 
to  his  property  engaged  in  that  trade? 

In  the  claim  and  affidavits  of  the  bank  it  is  stated  that, 
"  though  a  German  subject,  he  does  not  reside  or  carry  on 
business  in  any  enemy  country."  That  does  not  supply  the 
proper  test.  If  he  had  given  up  his  trade  domicile  in  Goquimbo, 
it  matters  not  to  what  country  he  betook  himself.  If  he  had 
gone  to  the  United  States  of  America,  or  to  Switzerland  (as 
was  suggested),  he  would,  for  the  purposes  of  this  case,  be  as 
clearly  an  enemy  as  if  he  had,  from  a  sense  of  patriotic  duty, 
returned  to  his  native  state. 

In  a  letter  of  November  6,  1914,  the  bank  say  that  Mr.  Hochs- 
child was  believed  at  that  time  to  be  in  Switzerland.  From  a 
later  letter  it  appears  that  the  information  they  had  was  that 
he  was  at  Zurich.  If  he  was  in  Switzerland  early  in  November, 
he  must  have  left  Chile  long  before  the  seizure.  From  the 
letter  of  September  9,  sent  by  the  bank's  Goquimbo  branch  to 
London,  I  think  it  is  safe  to  infer  that  Hochschild  had  left 
before  that,  otherwise  he  would  have  drawn  on  the  bank  against 
the  fifty-six  bags  of  copper.  It  was  not  suggested  that  any 
commercial  business  brought  him  so  near  to  Germany  as 
Switzerland.  Questions  arose  relating  to  the  Orduna  shipment 
immediately  on  her  arrival  at  Liverpool  on  September  30.  The 
bank,  through  their  own  branch  at  Goquimbo,  would  have  the 
means  of  knowing  whether  he  was  still  there  or  whether  he 
had  left  with  the  intention  of  returning. 
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It  is  stated  that  he  was  indebted  in  a  large  sum  to  the  bank, 
so  that  they  would  not  be  devoid  of  interest  in  the  whereabouts 
of  their  debtor.  For  a  period  of  well  over  a  year  it  does  not 
appear  that  the  bank  in  London  or  their  branch  in  Chile  have 
had  any  communication  with  him. 

Upon  general  principles  the  Courts  have  taken  the  view 
that  the  native  character  easily  reverts,  and  it  requires  fewer 
circumstances  in  war  time  to  shew  a  resumption  of  the  native 
domicile  than  to  prove  the  assumption  or  continuance  of  a 
neutral  trade  domicile  in  one  country  of  a  subject  originally 
native  of  another  country — see  La  Virginie  [180^.]  (5  C.  Rob. 
98),  The  Anne  Green  [1812]  (1  Gall.  274,  at  p.  286),  and  The 
Francis  [1813]  (1  Gall.  614,  at  p.  616). 

These  considerations  are  not  less  cogent  in  the  case  of  native 
Germans  who  have  emigrated  to  other  lands  for  the  purposes 
of  profit  than  in  that  of  other  nationalities. 

In  his  classical  judgment  in  The  Indian  Chief  [1800] 
(3  C.  Rob.  12;  1  Eng.  P.C.  251)  Lord  Stowell,  in  discussing 
the  national  character  of  Mr.  Johnson,  who  had  been  settled 
in  England  as  American  Consul,  said :  "  Taking  it  to  be  clear 
that  the  national  character  of  Mr.  Johnson  as  a  British  merchant 
was  founded  in  residence  only,  that  it  was  acquired  by  resi- 
dence, and  rested  on  that  circumstance  alone,  it  must  be  held 
that  from  the  moment  he  turns  his  back  on  the  country  where 
he  has  resided,  on  his  way  to  his  own  country,  he  was  in  the 
act  of  resuming  his  original  character,  and  is  to  be  considered 
as  an  American.  The  character  that  is  gained  by  residence 
ceases  by  residence.  It  is  an  adventitious  character  which  no 
longer  adheres  to  him  from  the  moment  that  he  puts  himself 
in  motion,  bona  fide,  to  quit  the  country,  sine  animo  revertendi" 
(3  C.  Rob.,  at  p.  20;  1  Eng.  P.C,  at  p.  254). 

Chief  Justice  Marshall,  in  his  elaborate  judgment  in  the 
United  States  Supreme  Court  in  The  Venus  [18H]  (8  Cranch, 
253,  at  p.  288),  founds  part  of  his  argument  upon,  the  duty  of 
a  citizen  to  return  to  his  native  State  in  times  of  war,  and  was 
prepared  to  say,  at  any  rate  where  the  commercial  domicile 
was  in  enemy  territory,  that  there  was  a  natural  presumption 
in  favour  of  his  intention  to  return. 

Upon  this  part  of  the  case  I  must  regard  the  facts  and  the 
evidence  as  if  the  claim  were  made  by  or  on  behalf  of  Hochschild 
himself. 

p.c.c.  33 
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Upon  the  evidence,  and  for  want  of  explanations  which 
might  have  been  afforded  if  the  absence  of  Hochschild  from 
his  business  at  Coquimbo  were  merely  temporary  and  transitory, 
and  had  no  connection  with  Germany  or  the  war,  I  conclude 
that  before  the  seizure  he  turned  his  back  upon  Chile  and  his 
face  towards  Germany;  that  he  abandoned  his  adventitious 
commercial  residence  and  domicile  at  Coquimbo,  and  revested 
himself  fully  in  his  original  native  garb  as  a  German  subject. 
I  may  add  that  if  Hochschild  had  started  for  Germany,  and  so 
reverted  to  his  original  domicile,  any  return  later  during  the 
war  to  resume  his  business  in  Chile  would  not  give  him  again 
a  neutral  commercial  character  so  as  to  separate  him  from  that 
of  his  native  country — see  per  Mr.  Justice  Story  in  The  Dos 
Hermanos  [1817]  (2  Wheaton,  76,  at  p.  98). 

Upon  these  grounds  I  find  that  the  goods  were  the  property 
of  an  enemy  at  the  time  of  capture,  and  as  such  they  were 
subject  to  condemnation  as  droits  of  Admiralty  belonging  to 
the  Crown. 

I  pronounce  judgment  accordingly,  and  order  payment  into 
Court  for  the  benefit  of  the  Crown  of  the  amount  of  bail  given 
on  the  release  of  the  goods. 

Lech,  K.C. — The  amount  of  the  bail  bond  is  larger  than 
the  sum  realised  by  the  sale  of  the  goods,  and  it  is  submitted 
that  the  bond,  being  an  undertaking  to  indemnify,  does  not 
extend  to  an  amount  in  excess  of  the  realised  value  of  the 
goods.  Therefore  all  that  the  Crown  is  entitled  to  is  payment 
into  Court  of  that  amount. 

Le  Quesne. — All  the  circumstances  were  taken  into  account 
when  the  amount  of  bail  was  fixed,  and  the  Crown  is  entitled 
to  payment  of  the  full  amount  of  the  bond. 

Sir  Samuel  Evans  (The  President). — When  these  questions 
of  bail  come  before  me  the  amount  of  the  bond  is  taken  to  be 
the  admitted  value.  I  decline  to  have  these  interlocutory 
questions  raised  afterwards.  The  value  was  probably  agreed 
by  the  parties  when  they  came  before  the  Registrar.  I  myself 
always  fix  the  amount  once  and  for  all.  Of  course,  if  the  order 
is  for  a  very  much  larger  sum  than  is  likely  to  be  produced, 
that  is  a  wholly  different  thing.  Here  the  sum  fixed  happens  to 
be  very  near  the  sum  realised.     If  the  Registrar  fixed  the  amount 
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by  agreement  between  the  parties,  it  cannot  be  altered.  If  he 
had  guessed  an  outside  figure  it  would  be  another  matter.  I 
am  told  by  one  of  the  Registry  officials  that  the  Registrar  has 
always  adopted  the  same  practice  as  myself.  Therefore,  in 
these  circumstances,  I  order  the  full  amount  of  the  bail  bond 
to  be  paid  into  Court.  I  will,  however,  give  the  claimants 
liberty  to  apply  in  the  matter,  but  it  must  be  on  due  notice  to 
the  Registrar. 


Solicitors — Treasury   Solicitor;   Davidson   &   Morriss. 

[Beported  bi/  E.  0.  Trehern,  Bsq.,  Barrister-at-Law. 


[in  the  supreme  court  of  HONG-KONG.       IN  PRIZE.] 

Rees-Davies,  C.J.     Dec.  2,  1914.     April  14,  15,  1915. 
THE    PAKLAT. 

Enemy  Ship — Removal  of  Fugitives  from  Enemy  Base — 
Expectation  of  Blockade — Philanthropic  Mission — Second  Hague 
Peace  Conference,  1907,  Conuention  XI.  art.  4. 

An  enemy  ship  carrying  women  and  children  fugitives  from 
a  naval  and  military  base  of  the  enemy,  a  blockade  of  which 
is  expected,  is  not  "  employed  on  a  philanthropic  mission " 
within  the  meaning  of  article  4  of  Convention  XI.  of  the  Second 
Hague  Peace  Conference,  1907,  so  as  to  exempt  her  from 
capture. 

Cause  for  condemnation  of  enemy  ship  as  prize. 

On  August  21,  1914,  the  Paklat,  a  German  steamship  of 
1,657  tons  belonging  to  the  Norddeutscher  Lloyd  Linie,  whilst 
bound  from  Tsingtau  to  Tientsin  with  women  and  children 
refugees,  was  captured  by  H.M.S.  Yarmouth  and  brought  to 
Hong-Kong  as  prize.  The  blockade  Of  Tsingtau  was  then 
imminent,  and  it  was  in  fact  besieged  by  the  Allied  forces  on 
August  27. 

It  was  contended  on  behalf  of  the  owners  that  the  vessel, 
which,  it  was  alleged,  was  going  to  be  interned  at  Tientsin  to 
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be  used  for  the  housing  of  destitute  refugees,  was  "  employed 
on  a  philanthropic  mission  "  within  the  meaning  of  article  4  of 
the  Eleventh  Hague  Convention,  which  exempts  from  capture 
"vessels  employed  on  religious,  scientific,  or  philanthropic 
missions." 

/.  //.  Kemp  (H.M.  Attorney-General  for  Hong-Kong),  for 
the  Crown. 

Eldon  Potter,  for  the  claimants. 

Cur.  adv.  vult. 

April  15. — Rees-Davies,  C.J. — This  ship  was  taken  and 
seized  as  prize  by  H.M.S.  Yarmouth  on  August  21,  1914,  ofi  the 
Shalientau  Island,  and  was  brought  to  the  port  of  Hong-Kong. 
It  is  now  asked  that  she  be  condemned  as  prize. 

The  defence,  as  set  up  on  aflidavits  of  the  master  of  the 
vessel,  alleges  that  she  was  requisitioned  by  the  Government 
at  Tsingtau  on  the  outbreak  of  war  to  carry  women  and  children 
to  Tientsin,  as  the  train  service  was  overcrowded,  and  the 
intention  was  to  intern  the  ship  at  Tientsin  until  the  end  of  the 
war,  the  ship  to  be  used  in  the  meantime  to  house  such  women 
and  children  as  had  insufficient  means  to  live  on  land.  It  is 
also  alleged  that  the  ship  was  specially  fitted  for  this  purpose. 

The  master  also  states  that  he  had  express  instructions  from 
the  Tsingtau  Government  to  fly  the  German  flag  and  the 
Parliamentary  flag  (white  truce  flag)  at  the  foremast,  and  to 
carry  all  lights  at  night.  It  is  also  alleged  that  the  ship  was 
available  for  any  women  or  children  of  any  nationality,  other 
than  Chinese,  who  might  wish  to  avail  themselves  of  her  use, 
and  that  no  passage  money  was  demanded  or  paid  by  the 
passengers  in  question. 

Under  these  circumstances  it  is  contended  that  she  was  on 
a  "  philanthropic  mission "  within  the  meaning  of  article  4  of 
the  Eleventh  Hague  Convention,  1907,  and  is  exempt  from 
capture. 

At  the  outset  of  the  proceedings  I  expressed  the  strongest 
doubt  as  to  whether  it  could  be  so  regarded,  and  the  Crown 
has  since  fortified  me  with  an  extract,  under  the  hand  and  seal 
of  the  Assistant  Under-Secretary  of  State  for  Foreign  Affairs, 
of  the  official  report  of  the  committee  of  the  Deuxiime  Con- 
ference   Internationale   de    la    Paix,    La    Haiie.    1907    (Actes    et 
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Documents),  which,  I  think,  leaves  no  reasonable  doubt  as  to 
the  construction  to  be  placed  on  the  article  in  question.  It 
reads  (inter  alia) :  "  It  is  obvious  that  such  a  favour  can  only 
be  granted  under  the  condition  that  there  is  no  intermeddling 
(immiscer)  in  the  war  operation.  In  order  to  avoid  all  diffi- 
culties the  Power  whose  ship  in  question  bears  the  colours  must 
refrain  from  involving  her  in  any  war  service."  "  The  favour 
granted  to  the  said  ship  bestows  upon  her  a  sort  of  neutralization 
which  must  last  until  the  end  of  (all)  hostilities,  and  which  must 
prevent  her  from  having  her  destination  altered." 

Now,  as  to  the  construction  which  has  to  be  placed  on  the 
foregoing  language,  I  entirely  agree  with  the  Attorney-General's 
rendering,  and  will  adopt  the  words  which  he  used  in  argument. 
The  word  "  neutralization  "  here  means  that  the  ship  is  placed 
entirely  outside  the  pale  of  any  warlike  operations,  and  must 
in  consequence  keep  herself  entirely  apart  from  any  service  in 
connection  with  the  war  or  that  may  have  any  effect  on  the  war. 

It  was  contended  on  behalf  of  the  owners  that  the  intention 
to  intern  the  refugees  at  Tientsin  was  a  philanthropic  mission, 
and  the  recent  decision  of  Mr.  Justice  Gompertz  in  The  Hana- 
METAL  (ante,  p.  347),  a  neutral  vessel,  was  relied  upon;  that 
the  carrying  of  refugees  was  not  intermeddling  with  warlike 
operations,  and  so  was  not  a  breach  of  neutrality  law.  I  think 
that  there  is  no  real  analogy  between  the  reasoning  adopted  in 
that  case  and  the  present.  There  is  a  fundamental  difference, 
as  the  Attorney-General  contends,  between  the  "  neutralization  " 
of  an  enemy  ship  within  the  meaning  of  the  official  report  on 
the  Convention  and  the  neutrality  of  a  non-belligerent  ship. 
There  are  many  things  which  the  latter  may  be  able  to  do  which 
in  some  measure  may  affect  the  war  without  rendering  herself 
liable  for  a  breach  of  neutrality,  and  in  such  case  it  must  be 
demonstrated  to  the  Court  by  the  captor  that  some  unneutral 
service  has  been  performed.  This  onus,  I  understand,  is  what 
the  Crown  failed  to  discharge  in  the  case  of  The  Hanametai. 
(ante,  p.  347). 

The  fact  that  a  neutral  ship  may  carry  refugees  without 
being  liable  to  capture  does  not  imply  the  same  power  in  an 
enemy  ship,  although  given  une  sorte  de  neutralisation  for  the 
purpose  of  the  philanthropic  mission  in  question.  To  construe 
"philanthropic  mission"  as  suggested  might  lead  to  serious 
consequences  which  clearly  could  not  have  been  contemplated 
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by  the  article,  and  it  might  enable  an  enemy  vessel  to  escape 
to  a  neutral  port  under  any  similar  professed  act  of  philanthropy. 
If  it  were  intended  to  cover  such  an  act  as  the  conveyance  of 
non-combatants  under  such  conditions  to  a  neutral  port,  the 
Convention  would  not  have  left  it  in  such  vague  and  indefinite 
language;  and  some  such  system  as  safe  conducts  furnished  in 
advance  would  presumably  have  been  contemplated,  as,  I  under- 
stand, has  often  been  the  custom  in  the  case  of  expeditions 
dispatched  for  the  purposes  of  science  or  religion  and  in  the 
case  of  cartel  ships. 

I  may  add  that,  assuming  the  blockade  had  existed  at 
Tsingtau  (which,  I  understand,  in  fact  did  not  exist  until 
August  27),  no  rule  of  law  exists  which  obliges  a  besieging 
force  to  allow  all  non-combatants,  or  only  women,  children, 
the  aged,  the  sick  and  wounded,  or  subjects  of  neutral  Powers, 
to  leave  the  besieged  locality  unmolested.  Although  such 
permission  is  sometimes  granted,  it  is  in  most  cases  refused, 
because  the  fact  that  non-combatants  are  besieged  together  with 
combatants,  and  that  they  have  to  endure  the  same  hardships, 
may,  and  very  often  does,  exercise  pressure  upon  the  authorities 
to  surrender — see  Oppenheim's  International  Law,  vol.  ii.  p.  193. 
This  being  the  case,  if  the  Convention  ever  contemplated  such 
a  "  philanthropic  mission,"  which  in  the  case  of  a  blockaded 
port  would  come  directly  in  conflict  with  the  custom  I  have 
stated,  it  would  have  provided  for  it  in  express  and  unequivocal 
language. 

The  decision  I  give  is  that  the  vessel  was  properly  seized 
as  a  prize  of  war,  and  that  she  is  subject  to  condemnation. 
There  will  be  a  decree  of  condemnation,  the  Crown  to  receive 
such  costs  as  have  been  occasioned  by  the  claim. 
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[in    H.M.    commercial    court    for    MALTA.      IN    PRIZE.] 

Parnis,  J.     April  26.     May  10,  1915. 
THE  ANASTASSIOS  KORONEOS. 

Cargo — Enemy  Goods — Neutral  Ship — Delivery  to  Collector 
of  Customs  —  Mistake  of  Fact  —  Seizure  as  Prize  —  Freight — 
Insurance.  ' 

Before  the  outbreak  of  war  certain  goods  were  shipped  by 
Turkish  merchants  on  a  German  vessel,  and  consigned  to  agents 
for  sale  at  Malta.  In  consequence  of  the  outbreak  of  war 
between  Great  Britain  and  Germany  the  German  vessel  deviated 
to  a  neutral  port,  and  the  goods  were  transhipped  and  forwarded 
by  a  Greek  steamship  to  Malta,  where  they  arrived  after  a  state 
of  war  existed  between  Great  Britain  and  Turkey.  In  the  belief 
that  the  goods  were  the  property  of  the  Maltese  consignees,  they 
were  handed  over  by  the  ship  to  the  Collector  of  Customs  : — 
Held,  that,  having  been  voluntarily  handed  over,  when  put 
overside  into  lighters  the  goods  were  no  longer  covered  by  the 
neutral  flag,  and,  as  enemy  property  seized  afloat,  were  con- 
fiscable as  prize.  Held,  further,  that  while  the  Greek  shipowners 
were  entitled  to  freight  for  the  carriage  of  the  goods  to  Malta, 
a  claim  for  the  freight  paid  to  the  German  shipowners  by  the 
Greek  steamship  company  in  order  to  obtain  the  release  of  the 
goods,  and  war  risk  insurance  placed  by  them  with  a  German 
insurance  company,  must  be  disallowed. 

Cause  for  the  condemnation  of  goods  as  prize  and  droits  of 
Admiralty. 

The  subject-matter  of  this  suit  was  certain  goods,  the 
property  of  Abrahim  Hudi  &  Fils,  an  Ottoman  firm  at  Antioch, 
shipped  on  July  24,  1914,  at  Alexandretta  in  the  German 
steamship  Kitnos,  of  the  Deutsche  Levante  Linie,  and  consigned 
to  agents  for  sale  at  Malta — Messrs.  Ellul  &  Hanania.  After 
the  outbreak  of  war  between  Great  Britain  and  Germany  the 
Turkish  owners  cabled  to  Messrs.  Ellul  &  Hanania  to  return 
the  bills  of  lading,  and  these  were  duly  returned  on  Septem- 
ber 23.  But  meanwhile  the  German  steamer  had  gone  to  Syra 
to  avoid  possible  capture  by  the  British,  and  the  goods  had 
been    forwarded    by    the    National    Steam    Navigation    Co.    of 
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Greece  to  the  Piraeus.  They  were  there  handed  over  to  a 
Mr.  Frangopoulos,  and  by  him  brought  in  the  Greek  steamship 
Anastassios  Koroneos  to  Malta,  where  they  eventually  arrived 
on  January  26,  1915.  On  arrival  the  goods  were  voluntarily 
handed  over  to  the  Collector  of  Customs,  apparently  in  the  belief 
that  they  belonged  to  Messrs.  EUul  &  Hanania,  and  therefore 
were  not  enemy  property.  They  were  then  put  into  lighters  and 
landed,  in  accordance  with  the  usual  practice  prevailing  at 
Malta  after  the  outbreak  of  war,  whereby  goods  were  detained 
on  arrival  until  it  was  ascertained  whether  they  were  enemy 
property. 

Messrs.  Ellul  &  Hanania  applied  for  the  release  of  the  goods, 
but  stated  that  they  were  only  the  consignees  for  sale,  and  that 
the  property  in  the  goods  was  in  the  Turkish  merchants  at 
Antioch;  and  the  goods  accordingly  were  seized  as  prize. 

The  National  Steam  Navigation  Co.  of  Greece,  who  had  been 
instructed  by  the  Turkish  merchants  to  endeavour  to  recover 
the  goods  after  war  broke  out  between  Great  Britain  and 
Germany,  but  before  Turkey  was  also  at  war,  in  addition  to 
the  freight  for  the  carriage  of  the  goods  from  Syra  to  the 
Piraeus,  claimed  650.45  frs.  paid  by  them  to  the  Deutsche  Levante 
Linie  in  respect  of  freight  in  order  to  obtain  the  release  of  the 
goods,  and  209.50  frs.  premium  paid  to  a  German  insurance 
company  in  respect  of  war  risk  insurance. 

No  appearance  had  been  entered  on  behalf  of  the  Turkish 
owners  of  the  goods. 

Sir  Vincent  F.  Azopardi  {Crown  Advocate),  for  the  Crown. 
E.  C.  Vassalo,  for  the  National  Steam  Navigation  Co. 

April  26. — Parnis,  J. — The  goods  in  question  were  shipped 
at  Alexandretta  by  Abdullah  Butros  on  a  German  steamer  said 
to  be  the  Kitnos.  The  goods  were  insured  with  a  German 
company  in  the  usual  way,  premium  prepaid;  freight  amounting 
to  13^  17s.  Qd.  was  payable  at  Malta.  Mr.  Abdullah  Butros 
acted  on  behalf  of  an  Ottoman  firm  of  Antiochia,  and  the  goods 
were  consigned  to  Messrs.  Ellul  &  Hanania  for  sale  for  the 
account  of  the  owners.  War  broke  out  between  England  and 
Germany,  and  the  Kitnos  took  refuge  at  Syra  to  avoid  capture. 
At  that  time  the  ship  was  not  free,  but  the  goods  were  free, 
Turkey  being  then  a  neutral  Power.     As  far  as  I  can  gather. 
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the  steamer  entrusted  these  goods  to  the  National  Steam  Naviga- 
tion Co.  of  Greece  to  be  carried  to  Malta.  The  goods  were 
from  Syra  shipped  to  the  Piraeus,  and  from  the  latter  port  were 
forwarded  to  Malta  by  the  Anastassios  Koroneos.  The  claim 
for  freight  from  Piraeus  to  Malta  has  already  been  allowed. 

The  curious  feature  of  this  case  is  that  the  goods  were 
shipped  from  Syra  to  the  Piraeus  after  Turkey  had  become  a 
hostile  Power.  Possibly  the  forwarding  agent  believed  that  the 
goods  belonged  to  EUul  &  Hanania.  Since  the  declaration  of 
war  with  Germany  all  goods  arriving  at  Malta  are  detained  until 
it  is  ascertained  that  they  are  non-enemy  goods,  and  during  such 
examination  they  are  considered  to  be  goods  afloat.  The  goods 
in  question  were  found  to  be  enemy  goods,  and  consequently 
prize  proceedings  were  instituted. 

We  have  in  the  preseilt  instance  enemy  goods  on  board  a 
neutral  ship  voluntarily  delivered  to  the  Collector  of  Customs, 
presumably,  as  I  stated  before,  in  ignorance  of  their  being  enemy 
goods.  I  do  not  believe  that  any  treaty  or  convention  applies 
to  the  present  case,  and  therefore  I  must  enforce  the  general 
principles  of  international  law,  that  enemy  property  afloat  is 
liable  to  confiscation,  and  becomes  the  property  of  f>he  Crown 
by  right  and  as  perquisites  of  Admiralty.  The  question  would 
present  some  difficulty  if  the  goods  had  not  been  voluntarily 
handed  over  by  the  neutral  steamer.  Practically,  as  soon  as 
the  goods  were  voluntarily  put  on  lighters,  they  ceased  to  b^ 
covered  by  the  neutral  flag,  and  became  ordinary  enemy  property 
afloat  in  a  British  port. 

Subject,  therefore,  to  claims  already  allowed,  and  to  any 
other  claim  of  the  National  Steam  Navigation  Co.,  Lim.,  which 
I  may  hereafter  allow,  I  condemn  these  goods,  and  order  that 
the  proceeds  of  sale  be  made  over  to  the  Crown. 

May  10. — Parnis,  J. — I  have  now  to  deal  with  the  claim  of 
the  National  Steam  Navigation  Co.,  Lim.  The  amount  asked 
for  is  1212.05  frs.  It  consists  of  four  items,  which  it,  may  be 
convenient  to  examine  separately. 

One  of  the  items,  352.10  frs.,  is  for  freight  paid  for  carriage 
of  the  goods  from  Syra  to  the  Piraeus,  and  for  expenses  incurred 
at  Syra  and  the  Piraeus.  It  is  not  usual  to  contest  the  claim 
for  freight,  and  this  item  has  not  been  objected  to  by  the 
Crown  Advocate,  although  it  by  far  exceeds  the  original  freight. 
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as  a  sum  has  already  been  allowed  to  Monsieur  Frangopoulos. 
Another  item,  30.00  frs.,  expenses  said  to  be  incurred  for  postage 
and  telegrams,  may  also  be  allowed. 

Another  item,  209.50  frs.,  insurance  premium  paid  to  the 
Mannheim  Co.,  covering  risks  of  war  and  sea,  cannot  possibly 
be  allowed.  Assuming  that  the  claimants  believed  the  goods 
to  be  free,  as  the  property  of  residents  in  Malta,  it  was  absurd 
to  insure  goods  with  an  enemy  company.  The  claimants  were 
well  aware  that  the  consignees  were  debarred  from  deriving 
any  benefit  from  the  insurance,  and  could  not  have  consented 
to  enter  into  any  insurance  contract  with  an  enemy  company. 

Another  item,  of  650.45  frs.,  is  claimed  as  "freight  paid  to 
the  Deutsche  Levante  Linie  for  the  carriage  of  the  goods  from 
Alexandretta  to  Malta,  and  contribution  of  the  goods  to  the 
steamer's  expenses  in  the  port  of  Syra."  This  item  cannot  be 
allowed  for  the  following  reasons :  The  Deutsche  Levante  Linie 
had  no  right  to  full  freight,  especially  as  at  the  time  the  goods 
were  free  and  the  steamer  was  not  so.  Further,  and  this  applies 
also  to  the  item  of  209.50  frs.  above  mentioned,  the  captor 
obtains  possession  of  enemy  goods  free  of  any  lien  or  incum- 
brance. No  claim  whatsoever  for  disbursements  made  with 
regard  to  enemy  goods  can  be  recovered  in  prize  proceedings. 

I  am  aware  that  a  certain  relaxation  of  this  principle  is 
now  admitted  in  favour  of  British  or  non-enemy  bankfers  or 
subjects  who  disburse  money  to  obtain  goods  on  which  they 
have  a  lien,  but  the  present  claim  is  prima  facie  an  attempt  on 
the  part  of  a  neutral  company  to  save,  not  only  the  freight  due 
to  any  enemy  ship,  but  to  give  the  enemy  a  sum  over  and  above 
the  amount  due. 

The  National  Steam  Navigation  Co.  of  Greece  had  no  lien 
on  the  goods,  and  no  interest  in  the  matter  except  that  it  was 
entrusted  by  the  owner  of  the  goods,  or  by  the  Deutsche 
Levante  Linie,  to  carry  out  the  contract  which  that  company 
was  unable  to  perform. 

I  therefore  allow  the  claim  for  352.10  frs.,  and  reject  the 
claim  for  any  further  amount.  No  order  for  costs.  Time  for 
appeal  one  month. 
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[in   H.B.M.    prize   court   for   EGYPT.] 

(Sitting  at  Alexandria.) 
Grain,  J.     June  18,  1915. 

THE    ROSTOCK. 

Trade  Domicile — Trade  House  in  British  Territory  and  in 
Enemy  Country— Evidence  of  Intention  to  Change  Domicile. 

A  German  merchant  in  Ceylon  consigned  goods  on  a  German 
vessel  to  his  trade  house  in  Hamburg.  For  five  years  prior  to 
the  outbreak  of  war  he  had  carried  on  business  at  Colombo, 
and  for  three  years  resided  at  a  house  there  which  he  had 
rented  and  furnished,  but  he  had  returned  once  during  the 
five  years  for  several  months  to  Germany :- — Held,  that  this 
residence  was  not  sufficient  to  establish  a  domicile  in  Ceylon; 
that  his  German  domicile  of  origin  still  adhered  to  him;  and  that 
the  goods,  therefore,  were  subject  to  condemnation  as  enemy 
property. 

This  was  a  suit  for  the  condemnation  of  parcels  of  cargo, 
consisting  of  copra  and  other  goods,  shipped  on  board  the 
German  steamship  Rostock  on  July  13,  1914,  by  Karl  Festin, 
of  Colombo,  and  consigned  to  Karl  Festin,  of  Hamburg.  The 
Rostock,  which  was  one  of  the  vessels  seized  as  prize  at 
Port  Said  in  November,  1914,  was  subsequently  condemned. 
The  Procurator-General  now  claimed  the  condemnation  of 
various  portions  of  the  cargo. 

A  claim  was  made  for  the  goods  in  question  by  the  National 
Bank  of  India,  which  had  discounted  bills  of  exchange  drawn 
by  the  consignor,  and  it  was  argued  that  the  consignor  •  still 
had  a  property  in  the  goods,  and  was  entitled  to  their  release, 
because  he  had  acquired  a  trade  domicile  in  Ceylon. 

A.  Preston  (H.M.  Procurator-General),  for  the  Crown. 

G.  A.  W.  Booth,  for  the  claimants. 

The  facts  and  arguments  are  fully  stated  in  th'e  judgment. 

Grain,  J. — The  Procurator  in  this  case  asks  for  the  con- 
demnation of  cargo — namely,  copra,  bristles,  and  other  goods 
— shipped    on    board    the    s.s.    Rostock,    a    German    ship,    at 
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Colombo  (Ceylon),  by  Karl  Festin,  and  consigned  by  him  to 
Karl  Festin,  ot  Hamburg.  The  goods  were  shipped  on  or  about 
July  13  at  Colombo,  invoiced  and  consigned  to  Karl  Festin,  Esq., 
of  Hamburg,  by  Karl  Festin,  of  Colombo,  the  invoice  having 
Hamburg  printed  on  the  left  hand  of  the  bill  head,  Colombo 
on  the  right  hand.  Bills  of  exchange  drawn  on  the  Anglo- 
Austrian  Bank,  London,  and  the  Deutsche  Bank,  Berlin,  were 
discounted  with  the  National  Bank  of  India,  Colombo,  but  were 
never  accepted,  owing  to  the  outbreak  of  war.  It  is  not  con- 
tradicted that  Karl  Festin,  of  Colombo,  is  also  the  Karl  Festin, 
of  Hamburg,  and  that  both  trade  houses  belong  to  one  and  the 
same  person — namely,  Karl  Festin. 

The  Procurator  argues  that,  on  the  facts  placed  before  the 
Court,  the  property  has  passed  from  the  consignor,  Karl  Festin, 
of  Colombo,  to  the  Karl  Festin,  of  Hamburg,  and  even  if  it  has 
not  done  so,  that  nevertheless  it  is  enemy  property,  as  the 
trade  domicile  of  Karl  Festin  is  Hamburg  and  not  Colombo. 

Counsel  on  behalf  of  the  National  Bank  of  India  asks  for 
the  release  of  these  goods  to  Karl  Festin,  of  Colombo,  in  order 
that  they  may  be  handed  over  to  the  National  Bank  of  India, 
who  have  discounted  the  bills  of  exchange.  The  direct  claim 
of  the  bank  itself  he  is  debarred  from  urging  on  account  of  the 
decision  in  The  Odessa  (ante,  p.  163;  [1915]  P.  52)  and  the 
former  cases  which  led  to  that  decision.  But  he  argues  that 
the  goods  should  be  released  to  Karl  Festin,  of  Colombo,  on 
the  ground  that  he,  as  consignor,  still  retained  the  property  in 
them,  that  a  trade  domicile  had  been  established  in  Colombo 
by  Karl  Festin,  and  that  on  that  account  he  was  entitled  to  the 
release. 

With  regard  to  the  question  of  trade  domicile,  two  affidavits 
by  Mr.  E.  H.  Lawrence,  the  manager  at  Colombo  of  the 
National  Bank  of  India,  are  put  in,  in  which  it  is  stated  that 
Karl  Festin  was  "  a  resident  carrying  on  business  at  Colombo 
for  five  years  immediately  preceding  October  22,  1914,  except 
for  periods  between  December,  1910,  and  March,  1911,  when 
he  went  to  Australia,  and  December,  1912,  and  April,  1913, 
when  he  went  to  Germany  for  the  benefit  of  his  health."  It  is 
also  stated  that  Karl  Festin  resided  while  at  Colombo  for  some 
time  at  the  Bristol  Hotel,  and  latterly  for  three  years  resided 
at  a  house  in  Colombo  which  "  he  had  taken  on  rent  and 
furnished  himself."     It  appears  from  the  affidavits  in  the  case 
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that  he  left  Ceylon  on  October  22,  1914,  "  at  the  request  of  the 
Ceylon  Government,"  and,  as  far  as  could  be  ascertained,  he 
proceeded  by  Dutch  steamer  to  Holland,  I  presume  because  at 
that  time  it  was  the  only  means  of  arriving  at  his  native  town 
of  Hamburg.  Mr.  W.  F.  Ross,  also  in  the  employ  of  the 
National  Bank  of  India,  gives  evidence,  and  states  that  in  1889, 
from  documents  passing  through  the  bank  in  London,  where  he 
wa§  then  an  official,  he  knew  that  Karl  Festin  was  carrying  on 
business  as  an  exporter  from  Germany,  but  that  about  five, 
years  ago,  to  the  best  of  his  belief,  Karl  Festin  went  to  Colombo, 
and  from  that  time  fresh  business  began  and  continued  between 
the  Bank  at  Colombo  and  Karl  Festin. 

A  number  of  cases  have  been  cited  to  me  by  the  Procurator 
and  counsel  for  the  claimants  in  support  of  their  respective 
contentions  with  regard  to  the  point  of  trade  domiciles — The 
Harmony  [1800]  (2  C.  Rob.  322;  1  Eng.  P.C.  241),  The  Jonge 
Klassina  [ISOJ/.]  (5  C.  Rob.  297;  1  Eng.  P.C.  485),  Mitchell 
V.  United  States  [187^]  (21  Wall.  350;  Scott's  Cases,  605), 
The  San  Jose  Indiano  [181^.]  (2  Gall.  267;  Scott's  Cases,  614), 
The  Herman  [1802]  (4  C.  Rob.  228;  1  Eng.  P.C.  270  n.),  The 
Indian  Chief  [1800]  (3  C.  Rob.  12;  1  Eng.  P.C.  251),  The 
Venus  [18H]  (8  Cranch,  253;  Scott's  Cases,  591),  The  Packet 
DE  Bilboa  [1799]  (2  C.  Rob.  133;  1  Eng.  P.C.  209),  The  Jacobus 
Johannes  (Lords,  Feb.  10,  1785),  and  The  Osprey  (Lords, 
March  28,  1795),  referred  to  in  The  Vigilantia  [1798]  (1  C.  Rob. 
1,  at  p.  14;  1  Eng.  P.C.  31,  at  p.  34) — and  no  doubt  these  cases 
are  of  some  assistance  in  arriving  at  the  principles  on  which  to 
base  a  decision.  But  on  reading  through  them  it  becomes  more 
and  more  clear  that  each  case  has  to  be  decided  on  its  own 
merits.  And  as  Lord  Stowell  says  in  his  judgment  in  The 
Harmony  (2  C.  Rob.  322;  1  Eng.  P.C.  241),  it  "is  in  itself  a 
question  of  considerable  difficulty  depending  on  a  great  variety 
of  circumstances,  hardly  capable  of  being  defined  by  any  general 
precise  rules." 

But  the  judgment  of  Mr.  Justice  Swayne  in  Mitchell  v. 
United  States  (21  Wall.  350;  Scott's  Cases,  605)  is  of  great 
assistance  in  arriving  at  the  principles  of  the  doctrine  of  trade 
domicile.  In  the  course  of  his  judgment  he  states  that  the 
approved  definition  of  domicile  is  "  a  residence  at  a  particular 
place  accompanied  with  positive  or  presumptive  proof  of  con- 
tinuing it  for  an  unlimited  time  " — Guier  v.   O'Daniel   [1806] 
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(1  Bin.  (Penn.),  349n.,  per  Rush,  P.,  at  p. .  352)— and  later 
he  says :  "  To  constitute  the  new  domicile  two  things  are  indis- 
pensable: First,  residence  in  the  new  locality;  and  second,  the 
intention  to  remain  there.  Mere  absence  from  a  fixed  home, 
however  long  continued,  cannot  work  the  change.  There  must 
be  the  animus  to  change  the  prior  domicile  for  another.  Until 
the  new  one  is  acquired  the  old  one  remains"  (21  Wall.,  at 
p.  351;  Scott's  Cases,  at  p.  606). 

In  the  present  case  the  goods  are  consigned  by  an  individual 
of  German  nationality  to  himself  at  Hamburg,  and  forwarded  on 
a  German  ship ;  therefore  the  presumption  is  that  they  are  enemy 
goods,  and  it  is  for  the  claimant  to  satisfy  me  that  he  has 
established  a  trade  domicile  in  Colombo  and  is  therefore  entitled 
to  his  goods.  Here  we  are  met  with  somewhat  of  a  difficulty, 
as  Karl  Festin,  on  whose  behalf  the  claim  is  based,  apparently 
took  no  interest  whatsoever  in  the  matter,  and  I  have  conse- 
quently to  rely  entirely  upon  the  affidavits  of  the  manager  of 
the  National  Bank  as  to  what  the  intentions  of  Karl  Festin 
were  concerning  his  change  of  domicile.  Facts,  such  as  a  man 
giving  up  his  old  home  in  one  place,  taking  his  wife  and  children 
to  his  new  residence,  or  evidence  from  the  individual  himself 
that  he  had  no  intention  of  returning  to  his  old  home,  but 
had  a  fixed  intention  of  establishing  himself  in  the  new  country, 
which  have  been  of  such  material  assistance  in  some  of  the 
cases  quoted,  are  entirely  absent  in  this  case.  For  instance,  in 
The  Herman  (4  C.  Rob.  228;  1  Eng.  P.C.  270n.)  it  was  shewn 
that  the  claimant  had  removed  with  his  wife  and  family  from 
London  to  Embden,  and  had  established  himself  and  his  family 
there,  become  a  burgher  of  Embden,  and  had  remained  there 
for  six  years.  But  such  facts  as  these  are  absent  in  this  case, 
which  merely  rests  on  broken  periods  of  residence. 

Pitt  Cobbett,  in  his  Leading  Cases  on  International  Law, 
vol.  ii.  p.  25,  states  that  "where  a  person  is  domiciled  in  a 
neutral  country,  but  has  a  house  of  trade  in  the  enemy  country, 
he  will  also  be  deemed  to  have  an  enemy  character."  This  is 
founded  on  Lord  Stowell's  judgment  in  The  Jonge  Klassina 
(5  C.  Rob.  297;  1  Eng.  P.C.  485),  to  the  effect  that  "A  man 
may  have  mercantile  concerns  in  two  countries,  and  if  he  acts 
as  a  merchant  of  both  he  must  be  liable  to  be  considered  as  a 
subject    of   both   with    regard    to    the    transactions    originating 
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respectively  in  those  countries"  (5  C.  Rob.,  at  p.  302; 
1  Eng.  P.C,  at  p.  488). 

Is  there  positive  oi-  presumptive  proof  before  me  that  this 
man,  Karl  Festin,  shewed  any  intention  of  throwing  off  his 
enemy  character  and  becoming  a  resident  merchant  of  Ceylon? 
Apparently  he  is  a  man  bom  and  bred  in  Germany,  for  years 
carrying  on  his  trade  at  Hamburg,  and  still  doing  so,  and  now 
doubtless  residing  there,  having  been  requested  by  the  authorities 
to  leave  Ceylon — it  may  be  assumed  because  he  was  of  German 
nationality.  I  am  now  asked  to  say  that  the  affidavits  of  the 
National  Bank's  manager  are  sufficient  to  establish  the  fact  that 
Karl  Festin  has  thrown  off  his  old  German  domicile  and  shewn 
an  intention  to  remain  for  an  unlimited  period  at  Ceylon.  But 
what  does  the  evidence  before  me  amount  to?  Merely  that 
Karl  Festin  came  to  Colombo  some  time  about  October,  1909, 
stayed  at  the  Bristol  Hotel  there,  and  started  to  trade  with  his 
trade  house  in  Hamburg;  that  he  left  Colombo  for  Australia  in 
December,  1910,  and  did  not  return  to  Colombo  till  March, 
1911;  that  he  again  left  Colombo  in  December,  1912,  for 
Germany,  and  did'  not  return  till  April,  1913.  It  is  suggested 
that  his  return  to  Germany  was  for  the  sake  of  his  health, 
but,  if  that  were  so,  it  only  goes  to  shew  that  Ceylon  was  not 
the  place  for  him  to  take  up  his  permanent  residence.  It  is 
true  that  he  did  rent  a  house  at  Colombo,  but-  a  merchant  who 
knew  that  it  might  take  some  little  time  to  establish  his  new 
branch  of  business  might,  for  the  sake  of  comfort,  take  a  house 
rather  than  stay  at  an  hotel,  without  any  intention  of  remaining 
permanently  or  for  an  unlimited  period. 

Can  it  be  said  that  this  evidence  is  sufficient  to  convince  me 
that  this  born  German,  who  has  resided  most  of  his  life  in 
Germany  and  carried  on  his  trade  at  Hamburg,  has  now  aban- 
doned his  country  and  native  home  at  Hamburg,  and  has  changed 
from  a  German  merchant  into  a  Ceylon  one?  I  am  of  opinion 
that  I  should  be  stretching  the  doctrine  of  trade  domicile  to 
breaking  point  if  I  considered  such  evidence  sufficient.  And 
I  must  consequently  decide  in  this  case  that  there  is  not  sufficient 
evidence  before  me  to  shew  that  there  was  any  intention  on 
the  part  of  Karl  Festin  to  remain  an  unlimited  time  at  Colombo 
or  that  he  had  any  intention  of  acquiring  a  new  domicile,  and 
that  the  old  domicile — namely,  that  of  Hamburg — remains,  and 
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that  in  fact  he  has  not  acquired  a  trade  domicile  in  Colombo 
(Ceylon). 

Having  decided  this  point  in  the  way  I  have,  there  is  no 
need  for  me  to  decide  the  question  of  whether  or  not  the 
property  has  passed  technically  from  Karl  Festin  carrying  on 
business  in  Colombo  to  himself  as  Karl  Festin  of  Hamburg. 
The  release  is  therefore  refused,  and  the  claim  struck  out,  and 
an  order  made  for  confiscation  and  sale  with  liberty  to  apply.' 


(1)  See  note,  ante,  p.  122. 


[in    H.B.M.    supreme    court    for    EGYPT.       IN    PRIZE.] 

(Sitting  at  Alexandria.) 
Grain,  J.     July  6,  1915. 

THE  LUTZOW.  THE  KOERBER. 

Cargo — Germans  Carrying  on  Business  in  China — Extra- 
territorial Jurisdiction — Non-acquisition  of  Trade  Domicile. 

A  commercial  domicile  cannot  be  established  by  a  person 
resident  and  carrying  on  business  in  a  foreign  country  if  the 
nation  of  which  he  is  a  subject  has  been  granted  the  privilege  of 
extra-territorial  jurisdiction  in  that  country. 

These  were  two  suits,  tried  together,  for  the  condemnation 
of  goods  shipped  by  German  merchants  in  China  on  board  two 
German  vessels,  which  were  seized  in  the  Suez  Canal.  It  was 
claimed  that  the  goods  should  not  be  treated  as  enemy  property 
because  the  owners  had  a  commercial  domicile  in  a  neutral 
country.     The  facts  and  arguments  appear  in  the  judgment. 

A.  Preston  (H.M.  Procurator-General),  for  the  Crown. 
G.  A.  W.  Booth  and  A.  Alexander,  for  the  claimants. 

Grain,  J. — In  these  two  cases,  the  question  of  law  being 
the  same  in  each  case,  they  are  being  taken  together. 
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The  cargo  in  the  flrst  case  was  shipped  from  Hamburg  in 
the  s.s.  Lutzow  on  July  1,  1914,  and  consigned  to  Messrs. 
Kirchner  &  Boger,  a  firm  consisting  of  German  subjects  residing 
in  Shanghai  (China),  who  for  over  forty  years  have  carried  on 
business  there. 

The  second  case  consists  of  cargo  shipped  by  Wendt  &  Co., 
a  German  firm  carrying  on  business  in  Hong-Kong,  in  the 
s.s.  Koerber  from  Canton  to  an  enemy  port. 

The  question  of  law  which  arises  in  both  these  cases  is 
whether  it  is  possible  to  establish  a  commercial  or  trade  domi- 
cile in  countries  which  have  granted  extra-territorial  authority 
to  other  foreign  Powers. 

Counsel  who  appear  on  behalf  of  the  claimants  argue  that, 
although  it  may  be  impossible  to  establish  a  civil  domicile,  it 
is  nevertheless  possible  to  establish  a  commercial  one.  They 
contend  that  there  is  a  difference  between  a  civil  domicile  and 
a  commercial  one;  that  a  commercial  or  trade  domicile  is  a 
question  of  taking  steps  animo  removendi  to  abandon  a  former 
domicile,  and  animo  manendi  to  acquire  a  new  one ;  that  it 
does  not  depend  on  nationality,  nor  even  on  what  in  fact  is  the 
real  domicile,  but  on  the  place  or  places  in  which  the  business 
or  businesses  is  being  carried  on;  that,  on  the  other  hand, 
civil  domicile  is  a  question  of  origin  and  nationality. 

In  support  of  this  view  they  cite  passages  from  Westlake's 
Private  International  Law  (4th  ed.),  pp.  336,  337,  346,  347, 
Hodgson  v.  Beauchesne  [1858]  (12  Moo.  P.C.  285,  at  p.  313), 
The  Jonge  Klassina  [180^]  (5  C.  Bob.  297,  at  p.  302;  1  Eng. 
P.C.  485),  Janson  v.  Driefontein  CoNSOLmATEo  Mines  ([1902] 
A.C.  484,  at  p.  505),  Wells  v.  Williams  [1697]  (1  Raym.  282), 
and  Bell  v.  Kennedy  [1868]  (L.  B.  1  S.  &  D.  307,  per  Lord 
Westbury  at  p.  320). 

It  has  already  been  decided  in  this  Court  by  the  President 
that  a  German  cannot  establish  a  domicile  in  Shanghai — The 
Derfflinger  (No.  1)  {ante,  p.  386) — but  on  that  occasion  the 
matter  was  only  argued  generally,  and  the  point  that  there  is 
a  difference  between  civil  and  commercial  domicile  was  not 
argued.  Therefore  I  think  that,  instead  of  merely  following 
that  decision,  I  ought  to  give  judgment  on  this  point  which 
has  been  raised  before  me. 

Dicey,  in  his  Conflict  of  Laws  (2nd  ed.  1908),  defines  civil 
and  commercial  domicile  as  follows :   "  A  civil  domicil  is  such 
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a  permanent  resident  in  a  country  as  makes  that  country  a 
person's  home,  and  renders  it,  therefore,  reasonable  that  his 
civil  rights  should  in  many  instances  be  determined  by  the 
laws  thereof. 

"  A  commercial  domicil,  on  the  other  hand,  is  such  residence 
in  a  country  for  the  purpose  of  trading  there  as  makes  a 
person's  trade  or  business  contribute  to  or  form  part  of  the 
resources  of  such  country,  and  renders  it,  therefore,  reasonable 
that  his  hostile,  friendly,  or  neutral  character  should  be  deter- 
mined by  reference  to  the  character  of  such  country  "  (p.  742). 

It  is  clear  from  the  cases  Maltass  v.  Maltass  [iS^^] 
(1  Rob.  Ecc.  Cas.  67),  Tootal's  Trust,  In  re  [1883'\  (23  Ch.  D. 
532),  and  Abd-ul-Messih  v.  Farra  [1888]  (13  App.  Cas.  431) 
that  in  British  law  a  civil  domicile  cannot  be  established  in 
countries  where  extra-territoriality  runs. 

But  this  principle  has  not  been  followed  in  the  American 
Courts,  as  in  the  case  of  Mather  v.  Cunningham  [i909] 
(American  Journal  of  International  Law,  vol.  iv.  p.  446; 
74  Atlantic  Reporter,  809),  which  came  before  the  Chief  Justice 
and  five  other  Judges  sitting  in  the  Supreme  Judicial  Court  of 
Maine,  the  Court  decided  that  an  American  subject  had  acquired 
a  domicile  of  choice  in  Shanghai  (China). 

In  the  course  of  a  very  lengthy  judgment  Mr.  Justice  Spear 
points  out  that  the  English  cases  cited  as  authorities  for  thi« 
doctrine  are  not  really  so,  as  they  were  all  decisions  on  some 
particular  facts,  and  not  on  the  doctrine  of  immiscibility 
generally,  and  he  quotes  Dr.  Lushington's  judgment  in  Maltass 
i;.  Maltmass  (1  Rob.  Ecc.  Cas.  67),  in  which  he  says,  "  I  give 
no  opinion,  therefore,  whether  a  British  subject  can  or  cannot 
acquire  a  Turkish  domicile."  But  Dr.  Lushington  does  proceed 
to  say,  "  but  this  I  must  say :  I  think  every  presumption  is 
against  the  intention  of  British  Christian  subjects  voluntarily 
becoming  domiciled  in  the  Dominions  of  the  Porte "  (1  Rob. 
Ecc.  Cas.,  at  p.  80). 

Counsel  for  the  claimants  have  pointed  out  to  me  that 
Lord  Justice  Chitty,  in  his  judgment  in  Tootal's  Trust,  In  re 
(23  Ch.  D.  532),  when  speaking  of  British  domicile  in  Shanghai, 
states :  "  There  may  be  a  commercial  domicile  there  in  times 
of  war  with  reference  to  the  law  of  capture,  but  that  is 
altogether  a  different  matter  " — that  is,  from  civil  domicile ;  but 
in  making  this  statement  the  Lord  Justice  merely  meant  that 
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the  question  of  commercial  domicile  was  not  being  argued  before 
him,  and  he  gave  no  opinion  on  that  question. 

Hall,  in  his  Foreign  Jurisdiction  of  the  British  Crown,  while 
practically  admitting  that  the  doctrine  of  immiscibility  is  upheld 
by  the  British  Courts,  suggests  that  it  ought  to  be  altered.  "  It 
is  perhaps  to  be  regretted  that  a  change  in  the  law  is  not  made. 
.  .  .  Anglo  Oriental  domicile  has  its  reasonable,  it  may  almost 
be  said  its  natural  place " ;  and  later :  "  There  is  also  every 
reason  for  avoiding  very  grave  difficulties  of  another  kind, 
which  are  opened  through  invariable  preservation  of  the  domicile 
of  origin.  ...  As  no  domicile  can  be  acquired  in  an  Anglo 
Oriental  Community,  &c."  (pp.  184  and  185). 

It  appears  to  me  that  the  main  issue  that  we  are  striving 
after  in  these  applications  for  the  release  of  prize  cargo  is,  Has 
the  enemy  owner  of  cargo  so  purged  himself  of  his  enemy 
character  as  to  be  allowed  to  have  his  goods  restored  to  him? 
And  that  appears  to  be  the  essence  of  the  two  definitions  of 
Dicey.  To  take  Dicey's  definition  of  commercial  domicile,  can 
it  be  said  that  a  person  who  pays  no  taxes  to  the  country  in 
which  he  is  living,  is  more  or  less  beyond  the  civil  control  of 
the  country,  whose  conduct  is  regulated  by  his  own  judicial 
Courts,  who  only  pays  such  duty  on  imports  and  exports  as 
have  been  arranged  by  treaty  with  his  own  State,  and  who  in 
some  extra-territorial  countries  cannot  own  the  smallest  parcel 
of  land — can  it  be  said  that  he  is  a  person  "whose  trade  or 
business  contributes  to  or  forms  part  of  the  resources  of  such 
country  and  renders  it,  therefore,  reasonable  that  his  hostile, 
friendly  or  neutral  character  should  be  determined  by  reference 
to  the  character  of  such  country  "?  , 

Again,  can  such  p^son  come  within  the  words  of  the  judg- 
ment of  the  Supreme  Court  in  The  Venus  [181J^]  (8  Cranch, 
253,  at  p.  282;  Scott's  Cases  on  Int.  Law,  at  p.  595) — namely, 
that  "  they  were  bound  by  such  residence  to  the  Society  of 
which  they  were  members,  subject  to  the  laws  of  the  State,  and 
owing  a  qualified  allegiance  thereto;  they  are  obliged  to  defend 
it  in  return  for  the  protection  it  affords  them  and  the  privilege 
which  the  laws  bestow  upon  them  as  subjects.  The  property 
of  such  person,  equally  with  that  of  the  native  subjects  in  their 
totality,  is  to  be  considered  as  the  goods  of  the  nation  in  regard 
to  other  States."  It  is  true  that  this  is  a  statement  with  regard 
to  civil  domicile,  but  it  does  appear  to  me  that  there   is   so 
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slight  a  difference,  as  regards  the  present  issue  between  the 
civil  and  commercial,  that  the  same  argument  may,  to  a  con- 
siderable extent,  apply  to  the  commercial  domicile,  because,  as 
I  have  already  said,  what  is  necessary  to  arrive  at  is  something 
that  wipes  out  the  enemy  character. 

I  now  come  to  the  cases  with  regard  to  the  establishment 
of  factories  in  the  Eastern  countries  in  the  eighteenth  century. 
And  these  cases  do  appear  to  put  it  beyond  doubt  that  in 
British  law  neither  a  civil  nor  commercial  domicile  can  be 
established  in  an  extra-territorial  country.  No  doubt  all  these 
cases  which  I  am  about  to  cite  were  with  regard  to  factories 
established  in  the  East,  and  not  with  reference  to  the  law  of 
extra-territoriality,  but  the  principle  for  the  purposes  of  argu- 
ment is  practically  the  same. 

In  The  Twee  Vrienden  (Lords,  July  12,  1784),  a 
Mr.  Fremeaux,  a  merchant  carrying  on  trade  at  Smyrna  under 
the  protection  of  the  Dutch  Consul  there,  was  held  to  be  a 
Dutchman,  and  his  ship  and  cargo  were  condemned  as  Dutch 
property  by  the  British  Prize  Court.  In  The  Rachael  Moburech 
(Lords,  May  10,  1792),  a  Jew  living  under  Dutch  protection  on 
the  Coast  of  Malabar,  under  the  sovereignty  of  the  Rajah  of 
Cochin,  was  held  by  the  Lords  of  Appeal  to  be  a  Dutchman 
and  an  enemy.  In  The  Etrusco  (Lords,  December  8,  1798)  it 
was  held  that  if  an  individual,  although  not  a  Frenchman, 
continued  to  trade  under  the  French  protection  in  China  he 
must  be  considered  to-be  a  Frenchman. 

These  cases,  although  decided  with  regard  to  factories, 
appear  to  me  to  be  still  in  point,  because  the  treaties  of  the 
present  day  granting  extra-territoriality  are  merely  an  enlarge- 
ment of  the  privileges  granted  in  earliei^  days  to  the  factories. 
In  The  Indian  Chief  [1800]  (3  C.  Rob.  12;  1  Eng.  P.C.  251) 
Sir  William  Scott  (Lord  Stowell)  also  lays  it  down  generally 
that  domicile  cannot  be  acquired  in  an  extra-territorial  country; 
but  he  may  have  been  thinking  only  of  a  civil  domicile,  and  so  I 
have  not  quoted  from  that  judgment;  but  the  other  judgments 
appear  so  obviously  cases  of  mere  trading  as  to  be  directly  in 
point  in  the  present  cases. 

Although  I  have  been  much  impressed  by  the  judgment  in 
Mather  v.  Cunningham  (American  Journal  of  International  Law, 
vol.  iv.  p.  446;  74  Atlantic  Reporter,  809),  and  the  review  of 
the  British  cases  in  that  judgment,  nevertheless  I  am  of  opinion 
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that  at  the  present  time  the  British  law  is  that  neither  a  civil 
nor  a  commercial  domicile  can  be  established  by  an  individual 
w^ho  is  resident  or  carrying  on  business  in  a  foreign  land 
when  his  country  has  been  granted  the  privileges  of  extra- 
territoriality.' 

[Order.  Confiscation  and  sale.  Admission  of  appeal 
granted.  One  month  to  find  security  250/.  Stay  of  execution 
refused.] 


(1)  See  note,  ante,  p.  122. 


[in   H.B.M.    supreme   court   for   EGYPT.       IN  PRIZE.] 

(Sitting  at  Alexandria.) 
Grain,  J.     Sept.  18,  1915. 

THE   LUTZOW  (No.   2). 

Cargo — Passing  of  Property — Delivery  of  Documents  against 
Acceptance  —  Incomplete  Acceptance  —  Delivery  of  Documents 
before  Acceptance — Effect. 

Goods  were  shipped  by  a  German  firm  at  Hamburg  to  a 
Japanese  firm  at  Tokio,  the  terms  of  the  contract  being  delivery 
of  the  documents  against  acceptance  of  the  sellers'  draft.  The 
sellers  drew  on  the  London  agency  of  a  German  bank  for  the 
account  of  the  buyers,  and  the  draft  was  marked  for  acceptance 
at  the  bank  three  days  before  the  outbreak  of  war.  The  bank' 
then  parted  with  the  documents  to  the  agents  of  the  consignees. 
Owing  to  the  outbreak  of  war  the  acceptance  was  never 
completed : — Held,  thai  the  property  in  the  goods  had  not 
passed  to  the  consignees,  and  the  goods  must  be  condemned  as 
enemy  property. 

This  was  a  suit  for  the  condemnation  of  three  cases  of 
woollen  goods  on  board  the  German  steamship  Lutzow,  which 
was  seized  as  prize  at  Port  Said.     The  goods  were  claimed  as 
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thgr  property  of  the  consignees,  Messrs.  Kaneko  &  Cp. ,  of  Tokio^ 
The  facts  appear  from  the  judgment. 

A.  Preston  (H.M.  PrOcuralorr-General),  for  the  Crown. 
G.  A.  W.  Booth,  for  the  claimants. 

;•  Grain,  J. — The  goods  in  this  matter,  three  cases  of  woollen 
goods,  were  shipped  by  H.  Vogelsang  &  Co.,  a  German  firm 
at  Hamburg,  on  board  the  s.s.  Lutzow  for  Tokio,  via  Yokohama, 
on  or  about  July  13,  1914.  The  consignees  were  Messrs.  Kaneko 
&  Co.,  of  Tokio,  and  the  contract  one  of  documents  against 
acceptance.  Messrs.  Vogelsang  &  Co.  drew  on  the  Deutsche 
Bank  (London  agency)  for  the  account  of  Messrs.  Kaneko  &  Co., 
and  in  the  ordinary  course,  had  not  war  broken  out,  the  draft 
would  have  been  accepted  by  the  Deutsche  Bank  on  or  about 
August  1,  1914. 

What  did  happen  I  had  better  state  in  the  words  of  the 
Deutsche  Bank  themselves,  contained  in  a  letter  put  in  and 
dated  July  15,  1915 : 

The  draft  for  130^.  10s.  bd.  "  came  into  our  hands  on  the 
1st  August,  1914.  Draft  and  documents  were  examined  in  the 
usual  way  and  when  found  in  order  the  draft  was  marked  for 
acceptance  i.e.  initialled  for  acceptance  by  the  official  who 
is  responsible  for  this  class  of  transaction.  The  acceptance 
formula  was  placed  on  the  bill  and  signed  by  two  officials  on 
the  same  day,  the  1st  of  August.  Under  ordinary  circumstances 
this  acceptance  would  have  been  completed  by  delivery  to  the 
holders  on  the  following  working  day,  Tuesday  the  4th  August. 
Owing  to  the  fact,  however,  that  the  days  following  the 
3rd  August  had  been  declared  bank  holidays  and  that  our  bank 
had  been  closed  by  order  of  the  British  Government  when  war 
had  broken  out,  delivery,  of  the  draft  could  not  take  place. 
Shortly  afterwards  we  were  granted  a  license  by  H.M.  Govern- 
rhent  for  certain  transactions,  but  we  were  not  allowed  to 
complete  the  acceptance  of  any  drafts  which  had  been  presented 
on  the  1st  August. 

"  We  therefore  had  to  cancel  the  acceptance  formula  and 
the  signatures  on  the  bills,  but  have  no  record  of  when  this 
was  done."  And  in  another  letter  they  say,  "  we  were  not 
jierihitted  to  complete  the  acceptance  by  handing  over  the  bill 
to  the  holders." 
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It  also  appears  from  the  correspondence  that  the  Deutsche 
Bank,  somewhat  foolishly,  parted  with  all  the  documents-  before 
the  acceptance  was  complete — namely,  on  August  1,  1914 — 
when  they  merely  marked  the  bill  for  acceptance,  on  which 
date  they  forwarded  all  the  documents  to  the  Sumitomo  Bank, 
who  in  due  course  remitted  to  the  Deutsche  Bank  the  necessary 
cover. 

Counsel  for  the  claimants  urges  that  the  property  in  these 
goods  passed  to  the  consignees,  Messrs.  Kanekoi  &  Co.,  when 
the  bill  was  marked  on  the  face  of  it  as  accepted.  The  bill 
is  produced,  and  bears  on  the  face  of  it  a  stamp :  "  Accepted 
1  August,  1914,  payable  at  the  National  Provincial  Bank  of 
England,  Deutsche  Bank  (Berlin)  London  Agency,  by  sub- 
Manager."  This  had  been  signed  by  two  persons,  but  later 
the  signatures  and  the  stamped  words  have  all  been  struck  out 
in  pen  and  ink. 

I  cannot  accept  the  contention  of  the  claimants,  because, 
before  the  property  can  pass,  the  acceptance  must  be  com- 
pleted. And  the  liability  of  the  acceptor,  though  irrevocable 
when  complete,  does  not  arise  until  then.  If  this  acceptance 
had  been  complete,  it  would  have  passed  the  property.  Never- 
theless, it  is  not  complete  by  the  mere  writing  of  a  name,  but 
upon  the  subsequent  delivery  of  the  bill,  or  upon  communication 
to,  or  according  to  the  directions  of,  the  person  entitled  to 
the  bill  that  it  has  been  accepted.  In  this  particular  case  all 
that  had  happened  was  that  a  name  had  been  written  on  the 
bill;  and,  as  the  claimants  themselves  say  in  one  of  their 
letters,  "  we  were  not  permitted  to  complete  the  acceptance 
by  handing  over  the  bill  to  the  holders,"  and  so,  as  they  state, 
they  struck  out  and  cancelled  the  stamped  formula  of  accept- 
ances and  the  signatures  already  stamped  and  written  on  the 
face  of  the  bill. 

Therefore,  no  complete  acceptance  having  taken  place,  the 
property  in  the  goods  has  not  passed  to  the  consignees,  but 
remains  in  the  consignors,  the  enemy  firm  of  Vogelsang  &  Co., 
of  Hamburg,  and  the  order  of  the  Court  will  be  one  for 
confiscation  and  sale. 


p.c.c. 


[Beported  by  Norman  Bentwich,  Esq.,  Barristerr-at-Law. 
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[in  the  privy  council.] 

Lord   Mersey,   Lord   Parker,   Lord   Sumner,   Lord   Parmoor, 
Sir  E.  Barton. 

July  21,  22,  26,  28.     Nov.  10,  1915. 

THE  ROUMANIAN. 

Prize  Jurisdiction  —  Enemy  Goods  in  British  Ship  —  Cargo 
of  Oil — Discharge  into  Tanks — Seizure. 

Enemy  goods  on  British  ships,  whether  on  board  at  the 
commencement  of  the  hostilities  or  loaded  during  the  hostilities, 
are  liable  to  be  seized  as  prize  either  on  the  high  seas  or-  in  the 
ports  or  harbours  of  the  realm. 

A  cargo  of  oil  belonging  to  an  enemy  on  a  British  ship, 
brought  into  a  British  port  and  pumped  for  safe  custody  into 
tanks  on  shore,  may  be  lawfully  seized  -as  prize  in  such  tanks, 
and  the  delivery  of  a  letter  from  the  Custom  House  authorities, 
addressed  to  the  master,  stating  that  the  cargo  is  placed  under 
detention,  is  an  effectual  seizure. 

The  Ooster  Eems  [178Jt]  (1  C.  Rob.  284n.;  1  Eng.  P.C. 
136n.)  disapproved  and  not  followed. 

Judgment  of  the  Prize  Court  (ante,  p.  75)  affirmed. 

Appeal  from  a  judgment  of  Sir  Samuel  Evans  (President), 
sitting  in  the  Prize  Court. 

Before  the  outbreak  of  war,  on  August  4,  1914,  between 
Great  Britain  and  Germany  a  cargo  of  oil,  belonging  to  a 
German  incorporated  company,  was  shipped  at  a  port  in 
America  on  board  the  British  steamship  Roumanian  for  delivery 
at  Hamburg.  When  the  ship  had  reached  the  English  Channel 
on  her  voyage  to  Hamburg  the  master  received  instructions  from 
the  owners  to  proceed  to  Dartmouth  for  orders,  and  thence  was 
ordered  to  proceed  to  London.  He  arrived  at  Purfleet,  and 
began  to  discharge  the  oil  into  tanks  there.  The  tanks  were 
between  100  and  150  yards  from  the  wharf,  and  were  used  in 
conjunction  with  the  wharf  for  dealing  with  cargoes  of  oil. 
The  oil  was  discharged  by  means  of  the  ship's  pumps  and 
connecting  pipes.     Before  the  discharge  was  completed  a  letter 
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was  received  from  the  Custom  House  informing  the  master  that 
the  cargo  was  placed  under  detention. 

The  facts,  which  were  not  in  dispute,  are  set  out  more  fully 
in  the  judgment  of  their  Lordships. 

In  a  cause  for  the  condemnation  of  the  cargo  as  prize  and 
droits  of  Admiralty,  Sir  S.  Evans  held  that  the  case  was  within 
the  jurisdiction  of  the  Prize  Court;  that  the  oil  in  the  tanks  was 
seized  in  port;  and  that  the  Customs  notice  was  a  good  seizure. 

The  owners  of  the  cargo  appealed. 

Maurice  Hill,  K.C.,  R.  H.  Balloch,  and  C.  Robertson  Dunlop, 
for  the  appellants. — These  goods  were  not  the  subject  of  prize; 
they  were  not  at  sea  nor  in  port.  "  In  port  "  means  afloat  in 
port,  and  these  goods  were  on  land,  not  in  the  custody  of  the 
ship,  but  of  the  tank  company.  The  possession  of  warehouse- 
man is  not  the  possession  of  the  shipowner.  Further,  there  is 
a  question  if  these  tanks  were  within  the  Port  of  London  at  all. 
The  case  of  The  Rebeckah  [1799]  (1  C.  Rob.  227)  shews  how  the 
Order  of  1665  defining  Admiralty  droit  has  been  construed  by 
usage.  Hale's  De  Portibus  Maris,  c.  ii.  {Hargreave's  Law 
Tracts,  pp.  46,  47,  48),  defines  "  ports."  An  embargo  affects 
ships  and  goods  on  board  them;  there  is  no  case  in  which 
enemies'  goods  on  land  have  been  affected.  They  are  subject  to 
the  common  law  Courts,  and  the  Prize  Court  has  no  jurisdiction 
over  them.  The  Orders  of  August  5,  1914,  and  the  forms  under 
them,  mention  nothing  applicable  to  this  case.  The  right  of  the 
Crown  is  to  take  goods  afloat.  When  landed  they  are  in  the 
same  position  as  other  enemies'  gopds  in  the  country-^see  the 
passage  from  Dana's  edition  oi  Wheaton's  International  Law, 
cited  in  the  judgment  in  The  Miramichi  (ante,  p.  137,  at 
pp.  148,  149);  see  also  Oppenheim's  International  Law,  vol.  2, 
p.  182;  Pratt's  edition  of  Story's  Notes  on  the  Principles  and 
Practice  of  Prize  Courts,  p.  28;  and  Westlake's  International 
Law,  Part  II.  p.  145.  In  all  these  authorities  the  difference 
between  the  treatment  of  private  property  on  land  and  private 
property  at  sea  is  pointed  out.  The  only  two  cases  directly 
in  point  are  The  Ooster  Eems  [178^]  (1  C.  Rob.  284n. ; 
1  Eng.  P.O.  136n.)  and  The  Two  Friends  [1799]  (1  C.  Rob.  271 ; 
1  Eng.  P.C.  130).  The  oil  was  property  seized  on  British 
territory,   and  is  not  the  subject  of  prize  jurisdiction.     It  was 
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not  captured  as  cargo — The  Hoffnung  (No.  3)  [1807]  (6  C.  Rob. 
383;  1  Eng.  P.O.  583),  The  Charlotte  [1808]  (6  C.  Rob.  386n.; 
1  Eng.  P.C.  585n.),  and  Brown  v.  The  United  States   [18H] 
(8  Cranch,  110).     The  cases  in  Rothery's  MS.  report,'  referred 
to  in  the  judgment,  The  Mary  Anne  and  others,  do  not  warrant 
the  inferences  drawn  from  them — see  also  the  case  of  1,253  Bags 
and  103  Casks  of  Rice  [1862]  (1  Blatch.  U.S.  P.C.  211)  and 
Mrs.    Alexander's    Cotton    [186^]    (2   Wall.    U.S.    Sup.    Ct. 
Rep.  404).       The  case  of  The  Thalia  [1905]  (2  Russ.  &  Jap. 
P.C.   116)  depended  on  the  special  circumstances  of  the  case. 
The  jurisdiction  of  the  Prize  Court  over  goods  captured  on  land 
is  limited  to  public  property  so  captured  by  a  naval  expedition — 
see  LiNDo  v.  Rodney  [1782]  (2  Dougl.  613n.),  cited  in  Le  Caux 
V.   Eden    [1781]   (2   Dougl.   594),    and   the   case   of  the   Canary 
Merchant  [17^.2]  (cited  2  Dougl.  606  in  argument).     Further, 
goods  shipped  on  board  a  British  ship  before  the  outbreak  of 
war,   and  without  any  anticipation  of  such  outbreak,   are  not 
the  subject  of  prize.     The  point  was  not  raised  by  The  Venus 
(Rothery's  MS).     There  is  no  case  on  the  point,  and  if  it  had 
been  the  practice  some  cases  dealing  with  it  must  have  found 
their  way  into  the  reports.     The  flag  protects  the  goods,  and 
does  not  confiscate  them.     An  enemy's  ship  is  en«my  territory, 
but  a  British  ship   is  not.     See   Westlake's  International  Law, 
vol.  2,  p.  145 :  "  enemy  ships  and  enemy  goods  on  board  are 
the  only  eneimy  property  which,  as  such,  is  capturable  at  sea." 
See  also  Lawrence,  International  Law,  p.  461 ;  Cohen  on  the 
Declaration   of   London,    p.    139;    Taylor's   International   Law, 
p.    723;    Bentwich,    War   and   Private    Property,    p.    79;    and 
Wehberg,    Capture   in   War   on   Land   and   Sea,    p.    68.       The 
CoNQtJEROR  [1800]  (2  C.  Rob.  303)  was  a  case  of  a  shipment 
after  the  outbreak  of  war,  and  The  Mashona  [1900]  (17  Cape 
of  Good  Hope  Rep.  135)  was  a  case  of  trading  with  the  enemy. 
The  Board  of  Trade  Notice  of  August  15,  1914,  is  not  applicable 
to  such  a  case,  and  there  is  no  trace  of  it  in  any  of  the  emergency 
legislation  or  regulations.     The  Juno  (ante,  p.  151)  was  the  first 
case  in  which  the  point  was  raised. 

The  Attorney-General  (Sir  Edward  Carson,  K.C.),  Sir  Erie 

<1)  See  Prize  Droits,  by  H.  C.  Rothery,  C.B.,  Registrar  of  the  High 
Court  of  Admiralty, .  1853-1878  (revised  and  annotated  by  E.  S.  Roscoe, 
1915),  pp.  126,  126. 


THE    ROUMANIAN.  539 

Bichards,  K.C.,  and  Theobald  Mathew,  for  the  respondent,  the 
Procurator-General,  were  not  called  upon. 

Their  Lordships  took  'time  to  consider  their  judgment. 

Nov.  10.— Lord  Parker.— This  appeal  relates  to  the 
cargo  ex  steamship  Roumanian.  The  relevant  facts  are  quite 
simple,  and  are  not  in  dispute. 

The  Roumanian  is  a  British  ship,  and  on  August  4,  1914, 
the  day  on  which  war  broke  out  between  this  country  and 
Germany,  was  on  a  voyage  from  Port  Arthur  (Texas)  to 
Hamburg  with  a  cargo  of  some  6,264  tons  of  petroleum  belong- 
ing to  the  Europaische  Petroleum  Union,  a  German  company. 
On  the  same  day  the  Admiralty,  through  the  secretary  of  Lloyds, 
suggested  to  the  owners  that  the  ship  should  be  diverted  to  soine 
port  in  the  United  Kingdom,  and  the  owners  accordingly 
instructed  the  master  to  proceed  to  Dartmouth  for  orders.  The 
ship  arrived  at  Dartmouth  on  August  14,   1914. 

On  August  15  the  Board  of  Trade  issued  a  notice  containing 
recommendations  with  regard  to  the  treatment  of  cargoes 
belonging  to  an  enemy  in  ships  diverted  from  their  original 
ports  of  destination.  These  recommendations  appear  to  their 
Lordships  to  be  so  conceived  as  in  no  way  to  prejudice  the 
liability  (if  any)  of  such  cargoes  to  be  seized  as  prize.  It  was 
recommended  that  the  cargo  should  be  landed  at  a  dock,  legal 
quay,  or  sufferance  wharf,  either  in  the  port  at  which  the 
steamer  had  arrived  or  in  some  other  safe  port,  and  warehoused 
subject  to  shipowners'  and  other  charges  until  sale  or  disposal 
could  be  arranged  for.  If  sold,  the  proceeds  should  be  held 
for  subsequent  distribution  to  those  entitled  to  the  cargo,  subject 
to  shipowners'  and  other  charges  which  might  at  law  have 
priority  over  the  claims  of  the  persons  entitled  to  the  cargo  or 
its  proceeds.  Obviously,  if  the  cargo  were  liable  to  seizure  as 
prize,  seizure  followed  by  condemnation  in  the  Prize  Court  would 
entitle  the  Crown  either  to  the  cargo  itself  or  to  the  proceeds 
thereof,  subject  to  such  shipowners'  or  other  charges  as  might 
by  law  take  precedence  of  the  Crown's  interest. 

On  August  20  the  Roumanian  proceeded  to  London,  arriving 
at  Purfleet  at  noon  on  August  21.  Before  her  arrival  arrange- 
ments had  been  made  to  warehouse  the  petroleum  in  the  tanks 
of  the  British  Petroleum  Co.,  Lim.,  at  Purfleet,  and  permission 
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had  been  obtained  from  the  Custom  House  authorities  for  its 
discharge  into  these  tanks.  When  so  discharged  the  petroleum 
would  be  in  the  custody  of  the  Custom  House  authorities  in  the 
sense  that  it  could  not  be  removed  therefrom  without  their  sanction. 

The  work  of  discharge  accordingly  commenced  at  12.15  p.m. 
on  August  21,  the  petroleum  being  pumped  into  the  tanks,  which 
were  situated  some  100  to  150  yards  from  the  wharf  at  which 
the  vessel  lay.  Meanwhile  the  Custom  House  authorities  took 
samples  in  order  to  test  the  specific  gravity  of  the  oil  and 
ascertain  whether  or  not  it  was  dutiable. 

About  7  P.M.  on  August  22  a  letter  from  the  Custom  House 
at  Gravesend  was  delivered  on  board  the  Roumanian,  addressed 
to  the  master,  stating  that  the  cargo  of  about  6,264  tons  of 
petroleum  was  placed  under  detention.  This  letter  was  not 
received  by  the  master  till  11  p.m.  Roughly  speaking,  about 
1,140  tons  of  oil  remained  undischarged  at  7  p.m.  and  570  tons 
at  11  P.M.  on  August  22.  Notwithstanding  the  letter  above  referred 
to,  the  work  of  discharging  the  oil  continued.  It  was  completed 
long  before  the  writ  in  these  proceedings,  which  did  not  issue 
until  September  19,  and  was  served  by  affixing  the  same  to  the 
tanks  in  which  the  petroleum  was  then  warehoused. 

It  will  be  observed  that  the  letter  giving  notice  of  the  deten- 
tion of  the  cargo  did  not  refer  to  its  detention  as  prize,  and  it 
was  accordingly  argued  on  behalf  of  the  appellants  that  there 
was  no  effectual  seizure  as  prize  until  the  writ  in,  these  proceed- 
ings was  affixed  to  the  tanks  containing  the  petroleum.  It  is 
clear,  however,  that  the  Custom  House  is  the  proper  authority 
to  seize  or  detain,  with  a  view  to  its  condemnation  as  prize, 
any  enemy  property  found  in  a  British  port.  It  is  equally  clear 
that  the  letter  in  question  was  intended  to  operate,  and  must 
have  been  understood  by  all  concerned  as  intended  to  operate, 
as  such  a  seizure.  No  other  possible  intention  was  suggested. 
Under  these  circumstances  their  Lordships  are  of  opinion  that  the 
cargo  was  effectually  seized  as  prize  upon  the  delivery  of  the 
letter.  The  point,  however,  is  of  little  importance  in  the  view  which 
their  Lordships  take  of  the  points  of  law  which  will  be  dealt  with 
presently,  for  if  there  was  no  seizure  by  delivery  of  the  letter 
there  was  admittedly  a  good  seizure  when  the  writ  was  served. 

Under  these  circumstances  three  points  were  raised  by 
counsel  for  the  appellants. 
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They  contended,  first,  that,  so  far  as  the  petroleum  was  not 
afloat  at  the  date  of  seizure,  the  Prize  Court  had  no  jurisdiction; 
secondly,  that  even  if  the  Prize  Court  had  jurisdiction,  it  ought 
not  to  have  condemned  the  petroleum  so  far  as  at  the  date  of 
seizure  it  was  warehoused  in  the  tanks  of  the  British  Petroleum 
Co.,  Lim.,  and  no  longer  on  board  the  Roumanian;  and  thirdly, 
that  enemy  goods  on  British  ships  at  the  commencement  of 
hostilities  either  never  were  or,  at  any  rate,  have  long  ceased 
to  be  liable  to  seizure  at  all. 

Obviously,  if  the  last  point  is  correct,  it  is  unnecessary  to 
decide  the  first  two  points.  Their  Lordships,  therefore,  think 
it  desirable  to  deal  with  it  at  once. 

The  contention  that  enemy  goods  on  British  ships  at  the 
commencement  of  hostilities  are  not  the  subject  of  maritime 
prize  was  not  argued  before  the  President  in  the  present  case. 
It  had  already  been  decided  by  him  in  The  Miramichi  {ante, 
p.  137).  Their  Lordships  have  considered  carefully  the  judg- 
ment of  the  President  in  the  last-mentioned  case,  and  entirely 
agree  with  it.  The  appellants'  counsel  based  their  contention 
on  three  arguments.  First,  they  relied  on  the  dearth  of  reported 
cases  in  which  enemy  goods  on  British  ships  at  the  commence- 
ment of  hostilities  have  been  condemned  as  prize,  emphasising 
the  fact  that  in  the  case  of  The  Juno  {ante,  p.  151)  no  authority 
could  be  found  for  the  right  of  the  master  of  a  British  ship  on 
which  enemy  goods  were  seized  as  prize  to  compensation  in  lieu 
of  freight,  though,  if  such  goods  were  properly  the  subject  of 
prize,  the  question  must  constantly  have  arisen.  Secondly, 
they  laid  stress  on  certain  general  statements  contained  in  text- 
books on  international  law  as  to  what  enemy  goods  can  now  be 
seized  as  prize.  Thirdly,  they  called  in  aid  that  part  of  the 
Declaration  of  Paris  which  affords  protection  to  enemy  goods 
other  than  contraband  on  neutral  ships  and  the  principle 
underlying  or  supposed  to  underlie  such  Declaration. 

With  regard  to  the  dearth  of  reported  decisions,  it  is  to  be 
observed  that  the  plainer  a  proposition  of  law  the  more  difiicult 
it  sometimes  is  to  find  a  decision  actually  in  point.  Counsel  are 
not  in  the  habit  of  advancing  arguments  which  they  think  unten- 
able, nor,  as  a  general  rule,  do.  oases  in  which  no  point  of  law  is 
raised  and  decided  find  their  way  into  law  reports.  If,  on  the  one 
hand,  it  be  difficult  to  find  a  case  in  which  enemy  goods  on  British 
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ships  at  the  commencement  of  hostilities  have  been  condemned 
as  prize,  it  is,  on  the  other  hand,  quite  certain  that  no  case  can 
be  found  in  which  such  goods  have  been  held  immune  from 
seizure.  Further,  inasmuch  as  by  international  comity  British 
Prize  Courts  have  in  general  extended  to  neutrals  the  privileges 
enjoyed  by  British  subjects,  we  should,  if  this  contention  be 
correct,  expect  to  find  that  enemy  goods  on  neutral  ships  at  the 
commencement  of  hostilities  were  alike  immune  from  seizure. 
Their  Lordships  have  been  unablei  to  find  any  authority  which 
gives  colour  to  this  suggestion.  There  appears,  indeed,  to  be 
no  case  in  which  for  this  purpose  any  distinction  has  been 
drawn  between  goods  on  board  a  neutral  vessel  at  the  outbreak 
of  hostilities  and  goods  embarked  on  a  neutral  vessel  during 
the  course  of  a  war. 

Their  Lordships,  therefore,  are  not  impressed  by  the  argu- 
ment based  on  the  dearth  of  actual  decisions  on  the  point. 
Moreover,  the  decisions,  such  as  they  are,  certainly  do  not 
support,  but,  indeed,  contradict  the  appellants'  contention.  It 
is  clear,  from  the  cases  cited  in  The  Miramichi  {ante,  p.  137), 
that  enemy  goods  embarked  on  British  ships  during  the  hostilities 
are  the  subject  of  prize;  see  in  particular  The  Conqueror 
(2  C.  Rob.  303).  In  these  cases  the  sole  question  decided  has 
been  the  enemy  character  of  the  goods,  and  no  stress  has  been 
laid  on  the  time  at  which  they  were  embarked  or  on  whether 
any  person  concerned  had  or  had  not  been  guilty  of  the  common 
law  offence  of  trading  with  the  enemy.  Further,  there  is  the  case 
of  The  Venus,  referred  to  in  Rothery's  Prize  Droits  at  p.  129. 

Their  Lordships  have  thought  it  desirable  to  examine  the 
papers  preserved  in  the  Record  Office  in  connection  with  this 
case,  the  facts  of  which  are  as  follows :  The  Venus  (Rothery's 
MS.)  was  a  British  ship  which  at  the  outbreak  of  hostilities  was 
on  a  voyage  to  Hamburg.  Its  cargo  had  been  shipped  at 
Genoa,  Ancona,  and  Mentone.  The  master,  hearing  of  the  out- 
break of  war  and  desiring  to  avoid  the  risk  of  his  ship  being 
captured  by  the  enemy,  put  into  Plymouth.  The  Receiver  of 
Admiralty  droits  at  Plymouth,  suspecting  upon  information 
given  by  the  master  that  part  of  the  cargo  belonged  to  enemy 
subjects,  seized  both  ship  and  cargo.  The  shipowners  put  in  a 
claim  for  the  release  of  the  ship  on  the  ground  that  it  was 
British,  and  also  for  freight,  expenses,  and  demurrage.       The 
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ship  was  ordered  to  be  released.  The  claim  for  freight  and 
expenses  was  allowed,  there  being"  a  reference  to  the  Proctor  to 
ascertain  the  proper  amount,  which  was  declared  a  charge  on 
the  cargo.  The  claim  for  demurrage  was  disallowed.  The 
amount  to  be  allowed  for  freight  and  expenses  was  in  due 
course  certified  by  the  Proctor,  and  apparently  paid  out  of  the 
proceeds  of  the  cargo  which  had  been  appraised  and  sold  under 
the  direction  of  the  Court.  Parts  of  the  cargo  or  its  proceeds 
were  subsequently  claimed  by,  and  released  in  favour  of, 
neutrals.  The  residue  of  the  cargo  was  condemned  as  the 
property  of  enemy  subjects. 

The  case  of  The  Venus  (Rothery's  Prize  Droits,  129)  appears, 
therefore,  to  be  an  authority  against  the  appellants'  contention. 
They  say,  truly,  that  the  point  does  not  seem  to  have  been 
raised;  but  it  is  far  more  likely  that  the  point  was  not  raised 
because  it  was  thought  to  be  untenable  than  that  the  Court 
overlooked  what,  according  to  the  appellants'  contention,  must 
have  been  a  well-known  principle  of  prize  law.  Further,  The 
Venus  (Rothery's  Prize  Droits,  129)  is  certainly  an  authority  in 
support  of  the  President's  decision  in  The  Juno  {ante,  p.  151). 
Curiously  enough,  the  master  of  the  Venus,  though  a  British 
subject,  is,  in  the  Proctor's  report  in  the  last-mentioned  case, 
referred  to  as  the  "  neutral  master,"  a  fact  which  is  only  con- 
sistent with  the  practice  of  the  Court  in  allowing  freight  being 
the  same,  whether  the  enemy  goods  were  seized  on  neutral  or  on 
British  ships. 

With  regard  to  the  general  statements  contained  in  text-books 
on  international  law,  it  is  to  be  observed  that  none  of  those  cited 
in  support  of  the  appellants'  contention  appears  to  have  been 
based  on  any  discussion  of  the  point  in  issue.  On  the  contrary, 
they  are  for  the  most  part  based  on  a  discussion  of  the  effect  of 
the  Declaration  of  Paris.  Their  Lordships  do  not  think  that 
any  useful  purpose  would  be  served  by  examining  these  state- 
ments in  detail.  They  will  take  one  example  only,  that  cited 
from  Westlake's  International  Law,  Part  ll.  p.  145.  The 
author  has  been-  discussing  the  effect  of  the  Declaration  of  Paris, 
and  sums  up  as  follows:  "We  may  therefore  conclude  that 
enemy  ships  and  enemy  goods  on  board  them  are  now,  by 
international  law,  the  only  enemy  property  which,  as  such,  is 
capturablp  at  sea." 
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In  their  Lordships'  opinion  the,  meaning  of  such  statements 
must  be  judged  by  the  context.  They  cannot  be  taken,  apart 
from  the  context,  as  intended  to  be  an  exhaustive  definition  of 
what  is  or  is  not  now  the  subject  of  maritime  prize.  It  might 
just  as  well  be  argued  that,  because  the  writer  in  the  present 
case  uses  the  expression  "  capturable  at  sea,"  he  must  have 
thought  that  enemy  goods  in  neutral  ships  lying  in  British  ports 
or  harbours  were,  notwithstanding  the  Declaration  of  Paris,  still 
subject  to  capture. 

Such  statements  are  in  any  case  more  than  counterbalanced 
by  statements  contained  in  other  well-recognised  authorities. 
Thus,  in  addition  to  the  passages  quoted  in  The  Miramichi 
{ante,  p.  137)  from  Dana's  edition  of  Wheaton's  International 
Law,  it  will  be  found  that  Halleck  {International  Law,  vol.  2, 
p.  98)  states  that  whatever  bears  the  character  of  enemy 
property  (with  a  few  exceptions  not  material  for  the  purpose 
of  this  case),  if  found  upon  the  ocean  or  afloat  in  port,  is 
liable  to  capture  as  a  lawful  prize  by  the  opposite  belligerent. 
It  is  the  enemy  character  of  the  goods,  and  not  the  nationality 
of  the  ship  on  which  they  are  embarked,  or  the  date  of  embarka- 
tion, which  is  the  criterion  of  lawful  prize.  This  is  in  full 
accordance  with  Lord  Stowell's  statement  in  The  Rebeckah 
(1  C.  Rob.  227)  of  the  manner  in  which  the  Order  of  1665  defining 
Admiralty  droits  has  been  construed  by  usage. 

Passing  to  the  appellants'  third  argument,  that  based  on  the 
Declaration  of  Paris  or  the  principle  supposed  to  underlie  such 
Declaration,  it  may  be  stated  more  fully  as  follows :  Enemy 
goods  on  neutral  territory  were  never  the  legitimate  subject  of 
maritime  prize.  Such  goods  could  not  be  seized  without  an 
infringement  of  the  rights  of  neutrals.  The  rights  of  neutrals 
are  similarly  infringed  if  enemy  goods  be  seized  on  neutral 
ships,  but  the  law  of  prize  having  for  the  most  part  been 
formulated  and  laid  down  by  nations  capable  of  exercising  and 
able  to  exercise  the  pressure  of  sea  power,  the  rights  of  neutrals 
have  been  ignored  to  this  extent,  that  the  capture  of  enemy 
goods  in  neutral  vessels  on  the  high  seas  or  in  ports  or  harbours 
of  the  realm  has  been  deemed  lawful  capture.  The  Declaration 
of  Paris  is  in  fuller  accordance  with  principle;  it  recognises  that 
no  distinction  can  be  drawn  between  neutral  territory  and 
neutral    ships.       To    use    Westlake's    expression    {International 
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Law,  Part  II.  p.  145),  it  assimilates  neutral  ships  to  neutral 
territory,  recognising  that  on  both  the  authority  of  the  neutral 
State  ought  (except  possibly  in  the  case  of  contraband)  to  be 
exclusive.  So  far  the  argument  proceeds  logically,  but  its 
next  step  is,  in  their  Lordships'  opinion,  open  to  considerable 
criticism.  If,  say  the  appellants,  neutral  ships  are  assimilated, 
as  on  principle  they  should  be,  to  neutral  territory,  British  ships' 
ought  to  be  in  like  manner  assimilated  to  British  territory. 
Whatever  may  have  been  the  case  in  earlier  times,  no  one  will 
now  contend  that  the  private  property  of  enemy  subjects  found 
within  the  realm  at  the  commencement  of  a  war  can  be  seized 
and  appropriated  by  the  Crown.  The  same  ought,  therefore, 
to  hold  of  enemy  goods  found  in  British  ships  at  the  commence- 
ment of  war.  This  part  of  the  argument  is,  in  their  Lordships' 
opinion,  quite  fallacious.  The  Declaration  of  Paris,  in  effect, 
modified  the  rules  of  our  Prize  Courts  for  the  benefit  of 
neutrals.  It  was  based  on  international  comity,  and  was  not 
intended  to  modify  the  law  applicable  to  British  ships  or  British 
subjects  in  cases  where  neutrals  were  not  concerned.  Its  effect 
may  possibly  be  summed  up  by  saying  that  it  assimilates 
neutral  ships  to  neutral  territory,  but  it  is  impossible  to  base 
on  this  assimilation  any  argument  for^  the  immunity  of  enemy 
goods  in  British  ships. 

The  cases  are  not  in  pari  materia.  If  the  Crown  has  ceased  to 
exercise  its  ancient  rights  of  seizing  and  appropriating  the  goods 
of  enemy  subjects  on  land,  it  is  because  the  advantage  to  be 
thus  gained  has  been  small  compared  with  the  injury  thereby 
entailed  on  private  individuals  or  in  order  to  insure  similar 
treatment  of  British  goods  on  enemy  territory.  But  one  of  the 
greatest  advantages  of  sea  power  is  the  ability  to,  cripple  an 
enemy's  external  trade,  and  for  this  reason  the  Crown's  right 
of  seizing  and  appropriating  enemy  goods  on  the  high  seas,  or 
in  territorial  waters,  or  the  ports  or  harbours  of  the  realm, 
has  never  been  allowed  to  fall  into  desuetude.  In  order  to 
attain  this  advantage  of  sea  power  in  the  fullest  degree  our 
Courts  have  always  upheld  the  right  of  seizing  such  goods, 
even  when  in  neutral  bottoms,  and  neutrals  have  always  admitted 
or  acquiesced  in  the  exercise  of  that  right,  either  because  it 
was  deemed  to  be  a  legitimate  exercise  of  sea  power  in  time 
of  war  or  because   on  some   future   occasion  they  themselves 
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might  be  belligerents  and  desire  to  exercise  a  similar  right  on 
their  own  behalf.  Those  who  were  responsible  for  the 
Declaration  of  Paris  had  not  to  weigh  the  advantage  to  be 
gained  by  the  seizure  of  enemy  goods  on  neutral  ships  against 
the  injury  thereby  inflicted  on  private  owners,  but  against  the 
demands  of  international  comity.  The  fact  that  we  sacrificed 
on  the  altar  of  international  comity  a  considerable  part  of  the 
advantages  incident  to  power  at  sea  is  no  legitimate  reason  for 
making  a  further  sacrifice  where  no  question  of  international 
comity  can  possibly  arise. 

Their  Lordships  hold  therefore,  on  this  part  of  the  case,  that 
enemy  goods  on  British  ships,  whether  on  board  at  the  com- 
mencement of  the  hostilities  or  embarked  during  the  hostilities, 
were  always,  and  still  are,  liable  to  be  seized  as  prize,  either 
on  the  high  seas  or  in  the  ports  or  harbours  of  the  realm.  It 
follows  that  the  petroleum  seized  on  board  the  Roumanian  was 
properly  condemned  as  prize. 

The  next  point  to  be  considered  is  the  jurisdiction  of  the 
Prize  Court  so  far  as  the  petroleum  in  question  was,  when 
seized  as  prize,  warehoused  in  the  tanks  of  the  British  Petroleum 
Co.,  Lim.,  and  no  longer  on  board  the  Roumanian.  The 
appellants  contended  thai  it  is  the  local  situation  of  the  goods 
seized  as  prize  which  determines  the  jurisdiction  of  the  Prize 
Court.  If  such  goods  be,  at  the  time  of  seizure,  on  land,  and 
not  afloat,  it  is  not,  they  contended,  the  Prize  Court,  but  some 
Court  of  common  law,  which  has'  jurisdiction  to  determine  the 
rights  of  all  parties  interested.  In  their  Lordships'  opinion  this 
contention  also  fails.  The  chief  function  of  a  Court  of  Prize 
is  to  determine  the  question,  "  prize  or  no  prize " ;  in  other 
words,  whether  the  goods  seized  as  prize  were  lawfully  so 
seized,  so  as  to  raise  a  title  in  the  Crown.  In  determining  this 
question  the  local  situation  of  the  goods  at  the  time  of  seizure 
may  be  of  importance;  but  it  is  the  seizure  as  prize,  and  not  the. 
local  situation  of  the  goods  seized,  which  confers  jurisdiction. 
If  authority  be  needed  for  this  proposition,  it  may  be  found 
in  Lord  Mansfield's  judgment  in  the  case  of  Lindo  v.  Rodney, 
reported  in  a  note  to  Le  Caux  v.  Eden,(2  Dougl.  594,  at  p.  612). 
It  must  be  remembered  that  the  jurisdiction  of  the  Prize  Court 
is  based  in  every  case  upon  a  commission  under  the  Great  Seal. 
Lord  Mansfield  pointed  out  that,  in  the  case  before  him,  the 
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commission  under  which  the  Court  derived  jurisdiction  conferred 
jurisdiction  in  all  cases  of  prize,  whether  the  goods  sought  to 
be  condemned  were  taken  on  land  or  afloat.  The  same  may  be 
said  of  the  commission  in  the  present  case.  In  his  opinion, 
however,  it  was  necessary  to  draw  a  distinction  in  this  connec- 
tion between  the  jurisdiction  of  the  Court  of  Admiralty  as  a 
Court  of  Prize  and  its  jurisdiction  apart  from  the  commission 
which  constitutes  it  a  Court  of  Prize.  To  give  the  Court  of 
Admiralty,  as  such,  jurisdiction,  the  matter  complained  of  must 
have  occurred  on  the  high  seas;  but  in  all  matters  of  prize  it 
was  not  the  Court  of  Admiralty  as  such,  but  the  Court  of 
Admiralty,  by  virtue  of  the  commission,  which  had  jurisdiction, 
and  this  jurisdiction  was  exclusive,  whether  the  goods  seized  as 
prize  were  on  land  or  afloat.  The  only  authority  which,  at 
first  sight,  appears  to  be  in  conflict  with  Lord  Mansfield's 
decision  is  the  case  of  The  Ooster  Eems  (1  C.  Rob.  284n. ; 
1  Eng.  P.C.  136n.),  to  which,  for  the  reasons  hereinafter 
mentioned,  no  great  weight  can  be  given. 

Their  Lordships  will  now  proceed  to  consider  the  appel- 
lants' contention  that,  even  if  the  Prize  Court  had  jurisdiction, 
it  ought,  nevertheless,  to  have  decided  against  the  condemnation 
of  the  petroleum  in  question,  so  far  as  it  was  not  actually  afloat 
on  board  the  Roumanian  at  the  time  of  seizure.  They  admitted 
that  during  the  war  no  order  for  restitution  or  release  could 
properly  be  made  in  favour  of  the  German  owners,  but  they 
suggested  that  the  proper  course  was  to  hand  the  petroleum 
over  to  the  Public  Trustee  or  some  other  official  for  safe  custody 
until  the  restoration  of  peace.  No  case  where  any  such  course 
has  been  pursued  was  cited. 

The  real  question  is  whether  the  petroleum  in  question  is, 
according  to  the  law  administered  by  Prize  Courts  •  in  this 
country,  properly  the  subject  of  maritime  prize,  although  locally 
situated  on  shore.  All  enemy  ships  and  cargoes  which  may, 
after  the  outbreak  of  the  war,  be  found  afloat  on  the  high  seas  or 
in  territorial  waters  or  in  the  ports  or  harbours  of  the  realm  are 
liable  to  seizure  as  maritime  prize.  The  petroleum  in  question 
was  undoubtedly  enemy  property.  It  was  undoubtedly  on  the 
high  seas  at  and  after  the  declaration  of  war.  It  became  liable 
to  seizure  as  prize  as  soon  as  war  was  declared.  It  did  not 
cease  to  be  so  liable  by  being  carried  into  Dartmouth  or  thence 
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to  Purfleet.  It  clearly  remained  so  liable  while  still  afloat. 
Did  it  cease  to  be  so  liable  when  pumped  into  the  tanks  of  the 
British  Petroleum  Co.,  Lim.?  In  the  course  of  the  argument 
counsel  were  asked  to  suggest  some  intelligible  reason  why  it 
should  cease  to  be  so  liable.  No  satisfactory  reason  was 
suggested,  and  their  Lordships  have  been  unable  to  discover 
one  for  themselves.  The  argument  of  counsel  was  based  on 
the  assumption  that  no  enemy  goods  not  actually  afloat  at  the 
time  of  seizure  could  be  lawfully  seized  as  prize  unless  possibly 
they  could  be  considered  as  locally  situate  within  a  port  or 
harbour,  and  that  the  tanks  of  the  British  Petroleum  Co.,  Lim., 
could  not  be  considered  as  part  of  the  Port  of  London.  There 
is,  in  their  Lordships'  opinion,  no  ground  for  this  assumption. 
The  test  of  ashore  or  afloat  is  no  infallible  test  as  to  whether 
goods  can  or  can  not  be  lawfully  seized  as  maritime  prize.  It 
is  perfectly  clear,  for  instance,  that  enemy  goods  seized  on 
enemy  territory  by  the  naval  forces  of  the  Crown  may  lawfully 
be  condemned  as  prize. 

The  same  is  true  of  goods  seized  by  persons  holding  letters 
of  marque,  and  even  of  goods  seized  by  persons  having  no 
authority  whatever  on  behalf  of  the  Crown,  when  the  Crown 
subsequently  ratifies  the  seizure.  This  is  clear  from  the  case  of 
Brown  and  Burton  ;;.  Franklyn  [J698]  (Carth.  474),  quoted 
in  Lord  Mansfield's  judgment  above  referred  to.  Brown  and 
Burton,  the  masters  of  a  vessel  belonging  to  the  East  India  Co., 
seize(^  enemy  goods  on  land.  They  had  no  letters  of  marque. 
The  King's  Proctor  instituted  proceedings  in  the  Prize  Court, 
and,  having  obtained  a  condemnation  of  the  property  as  prize, 
proceeded  against  Brown  and  Burton  for  an  account.  The 
latter  instituted  proceedings  at  common  law  for  a  prohibition 
on  the  "ground  that  the  goods  taken  were  on  land,  but  relief 
was  refused.  Moreover,  Lord  Mansfield,  in  Lindo  v.  Rodney 
{2  Dougl.  612n.),  expressly  ap'proves  an  admission  made  by 
counsel  in  that  case  to  the  effect  that  it  would  be  "  spinning 
very  nicely"  to  contend  that  if  the  enemy  left  their  ship  and 
got  on  shore  with  money,  and  were  followed  on  land  and 
stripped  of  their  money,  this  would  not  be  a  lawful  maritime 
prize.  If  this  be,  as  it  seems  to  their  Lordships  to  be,  good 
law,  the  present  is  an  a  fortiori  case.  In  the  case  put  by 
counsel  the  landing  of  the  goods  was  made  by  the  enemy  with 
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the  object  of  escaping  capture  afloat.  In  the  present  case  such 
landing  was  by  British  subjects,  who  had  the  enemy  goods 
in  their  possession  and  did  not  know  what  else  to  do  with  them, 
and  were  pursuing  a  course  recommended  by  the  Board  of 
Trade,  and  in  no  way  intended  to  prejudice  the  Crown's  rights. 

With  regard  to  the  authorities  quoted  in  this  connection, 
they  have,  in  their  Lordships'  opinion,  with  one  possible 
exception,  no  real  bearing  on  the  point.  In  The  Hoffnung 
(No.  3)  (6  C.  Rob.  383;  1  Eng.  P.C.  583)  the  cargo  seized  on 
shore  had  been  landed  and  sold  prior  to  the  declaration  of  war. 
These  goods,  therefore,  even  if  enemy  goods  at  all,  were  never 
liable  to  seizure  as  prize.  They  were  not  in  fact  seized,  nor 
was  any  proceeding  taken  against  them,  but  dn  attempt  was 
made  to  recover,  against  the  ship  which  had  brought  them,  the 
value  of  the  goods  so  sold,  the  ship  itself  belonging  to  a 
neutral.  This  claim  was  rejected  by  the  Court.  It  was  held 
that  unless  it  could  be  shewn  that  the  hand  of  capture  had  been 
employed  on  these  goods  in  the  quality  of  cargo  the  Court  could 
not  go  back  to  aHect  them  in  any  other  character.  The  same 
principle  was  recognised  in  The  Charlotte  (6  C.  Rob.  386n. ; 
1  Eng.  P.C.  585n.),  in  which  it  was  held  that  the  proceeds  of 
goods  landed  and  sold  prior  to  the  seizure  of  the  ship,  and 
never  themselves  seized,  were  not  amenable  to  the  jurisdiction 
of  the  Court. 

In  Brown  v.  The  United  States  (8  Cranch,  110)  it ,  was 
decided  on  the  facts  that  the  goods  in  question  were  in  the 
position  of  enemy  goods  found  on  American  soil  at  the  com- 
mencement of  the  hostilities,  and  not,  therefore,  the  subject  of 
maritime  prize.  That  case,  therefore,  is  clearly  distinguishable 
from  the  present. 

The  only  case  which  raises  any  difficulty  is  that  of  The 
Ooster  Eems  (1  C.  Rob.  284n.;  1  Eng.  P.C.  136n.).  There  is 
no  satisfactory  report  of  this  case.  It  is  mentioned  in  the  note 
on  page  284  of  1  C.  Robinson's  Reports  and  in  the  preface  to 
Hay  and  Marriott's  Decisions,  p.  xxvii.  Their  Lordships  have, 
however,  examined  the  papers  relating  to  it  preserved  in  the 
Record  Office.  The  Ooster  Eems  was  a  Prussian  and  therefore 
neutral  vessel.  It  was  stranded  on  the  Goodwin  Sands  on  a 
voyage  from  Texel  to  the  East  Indies.  Before  it  broke  up  part 
of  its  cargo  was  sent  ashore,  including  some  bojfes  of  silver 
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coin.  The  latter  were  deposited  by  the  master  with  the  Prussian 
Consul  at  Deal.  One  Jeremiah  Hartley,  an  officer  of  the  Court 
of  the  Cinque  Ports,  acting  under  an  order  of  attachment  issued 
by  such  Court  sitting  as  an  Admiralty  Court,  seized  and  obtained 
possession  of  the  goods  so  landed,  including  the  boxes  of  silver, 
on  behalf  of  the  Warden  of  the  Cinque  Ports.  The  seizure 
may  have  been  intended  to  be  a  seizure  of  enemy  goods  as 
maritime  prize,  though  their  Lordships  have  been  unable  to 
ascertain  that  the  Court  of  the  Cinque  Ports  had  any  jurisdiction 
in  prize.  The  Warden  took  no  proceedings,  either  in  his  own 
or  any  other  Court,  with  a  view  to  having  the  goods  lawfully 
condemned.  The  master  therefore  obtained  from  the  High 
Court  of  Admil^alty  in  England  a  monition  requiring  Jeremiah 
Hartley  and  the  Warden,  and  all  others  whom  it  might  concern, 
to  appear  and  proceed  to  the  legal  adjudication  in  that  Court 
whether  the  goods  seized  were  lawful  prize  or  not.  The  King's 
Proctor  subsequently  intervened.  Certain  depositions  were 
filed  which  appear  to  raise  some  suspicion  that  the  goods  were 
Dutch,  and  therefore  enemy  goods,  but  there  was  no  real 
evidence  to  that  effect.  The  master  deposed  that  he  did  not 
know  to  whom  the  goods  belonged,  and,  under  these  circum- 
stances, one  would  have  expected  that  the  Court  would  have 
acted  on  the  presumption  arising  from  the  fact  that  the  ship 
was  a  neutral  ship.  The  Court,  however,  made  an  interlocutory 
decree  condemning  the  goods  on  the  ground  that  the  goods, 
which  apparently  were  assumed  to  be  enemy  goods,  were  not 
at  the  time  of  seizure  "  in  a  privileged  vehicle  or  on  neutral 
territory." 

All  questions  between  the  Crown  and  the  Warden  were 
reserved.  The  master  appealed  to  the  Lords  Commissioners  of 
Appeal  in  Prize,  and  on  such  appeal  the  order  for  condemna- 
tion was  discharged,  not  on  the  merits,  but,  in  the  words  of  the 
Privy  Council  Journals,  on  the  ground  that  "  the  High  Court 
of  Admiralty  in  England,  the  Court  appealed  from,  had  not  a 
jurisdiction  over  the  goods  seized  and  proceeded  against  in 
this  cause." 

The  records  of  the  Privy  Council  do  not  contain  any  note 
of  the  reasons  which  led  to  this  decision.  It  would  appear, 
however,  from  the  case  of  The  Two  Friends  (1  C.  Rob.  271; 
1  Eng.  P.C.  130)  that  Lord  Stowell  had  before  him  some  note 
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of  these  reasons,  for  he  represents  Lord  Thurlow  as  saying  that 
"  the  goods  in  question  had  never  been  taken  on  the  high  seas, 
but  had  only  passed  in  the  way  of  civil  bailment  into  civil 
hands,  and  were  afterwards  arrested  as  prize." 

If  this  be  correct,  it  may  mean  that,  in  the  opinion  of  the 
Lords  Commissioners,  it  is  the  local  situation  of  the  goods  seized 
as  prize,  and  not  the  seizure  as  prize,  which  determines  the 
jurisdiction  of  the  R-ize  Court,  a  decision  diametrically  opposed 
to  the  judgment  of  Lord  Mansfield  in  Lindo  v.  Rodney 
(2  Dougl.  612n.),  which  had  been  pronounced  only  three  years 
previously.  On  the  other  hand,  it  may  mean  that  the  goods  in 
question  were  not  liable  to  seizure  as  prize  because  they  were 
not  on  the  high  seas,  but  on  land,  in  which  case  Lord  Thurlow 
was  deciding  the  very  point  which  he  held  the  Court  of 
Admiralty  had  no  jurisdiction  to  decide,  and  he  ought  to  have 
ordered  the  restitution  of  the  goods  to  the  master  instead  of 
leaving  that  somewhat  hardly  used  individual  to  his  remedies 
at  common  law,  in  the  assertion  of  which  he  would  have  in  some 
way  or  other  to  get  over  Lord  Mansfield's  judgment  to  the  effect 
that  prize  or  no  prize  could  only  be  determined  in  a  Prize  Court. 

Moreover,  it  is  almost  impossible  to  suppose,  in  the  then 
state  of  the  authorities,  that  Lord  Thurlow  thought  that  to  con- 
stitute lawful  prize  the  seizure  must  have  been  on  the  high  seas. 
It  was  already  well  settled  that  enemy  ships  and  goods  in  the 
ports  or  harbours  of  the  realm  were  the  subject  of  maritime 
prize.  It  was  equally  well  settled  that  enemy  goods  on  enemy 
territory  seized  by  the  maritime  forces  of  the  Crown,  or  persons 
having  letters  of  marque,  could  properly  be  condemned  as 
prize.  If,  therefore,  he  used  the  expressions  attributed  to  him 
by  Lord  Stowell,  some  other  explanation  must  be  found: 

In  their  Lordships'  opinion  a  reasonable  explanation  of  the 
case  and  of  Lord  Thurlow's  words  may  be  found  in  the  follow- 
ing consideration.  It  appears  that  the  Court  of  the  Cinque 
Ports,  in  its  capacity  as  an  Admiralty  Court,  had  taken 
possession  of  the  goods  at  the  instance  of  the  Lord  Warden. 
There  was,  therefore,  a  matter  pending  in  the  Cinque  Ports 
which,  so  far  as  their  Lordships  can  discover,  was  not  a  Court 
of  Prize.  The  effect  of  the  monition  was  to  remove  this,  matter 
to  the  High  Court  of  Admiralty  for  trial  there.  In  so  trying  it 
the  High  Court  would  be  exercising  an  Admiralty,  and  not  A 
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prize  jurisdiction.  As  appears  by  Lord  Mansfield's  judgment 
in  LiNDo  V.  Rodney  (2  Dougl.  612n.),  in  order  to  found  an 
Admiralty  jurisdiction,  the  complaint  must  be  made  of  some- 
thing done  on  the  high  seas.  This  explanation  would  fully 
account  for  the  words  used  by  Lord  Thurlow,  though  it  must 
be  admitted  that  Lord  Stowell  took  a  different  view  as  to  what 
he  meant. 

In  any  event  their  Lordships  do  not  consider  that  the  Ooster 
Eems  (1  C.  Rob.  284n.;  1  Eng.  P.C.  136n.)  has  any  value  as 
an  authority.  It  has  never  been  followed,  and  apparently  has 
been  cited  twice  only,  and  in  each  case  distinguished.  It  is 
so  cited  and  distinguished  in  The  Two  Friends  (1  C.  Rob.  271 ; 
1  Eng.  P.C.  130),  above  referred  to,  and  also  in  The  Progress. 
{ISIO]  (Edw.  210). 

In  the  last-mentioned  case  certain  British  ships  with  their 
cargoes  had  been  captured  by  the  French.  It  is  not  clear 
whether  they  were  captured  at  sea  and  taken  into  Oporto  after 
the  French  occupation,  or  whether  the  French  found  them  in 
the  harbour  of  Oporto  when  they  took  possession  of  it.'  The 
French  appear  to  have  landed  part  of  the  cargoes,  which  was 
warehoused  on  shore  at  the  time  when  the  military  forces  of 
the  Crown  took  Oporto.  It  was,  however,  held  upon  the  fact 
that  there  had  been  a  capture  by  the  French,  and  a  recapture  by 
the  military  forces  of  the  Crown  of  both  ships  and  cargoes. 

Lord  Stowell  allowed  a  claim  for  salvage  on  the  part  of  the 
military  authorities  in  respect  of  that  portion  of  the  cargoes 
which  had  been  landed,  as  well  as  of  the  ships,  and  that  portion 
of  the  cargoes  remaining  on  board.  He  distinguished  The 
Ooster  Eems  (1  C.  Rob.  284n. ;  1  Eng.  P.C.  136n.)  on  the 
ground,  as  their  Lordships  understand  the  decision,  that  the 
master  of  the  Ooster  Eems,  in  landing  the  goods,  was  acting 
within  his  authority  derived  from  the  owners  of  the  goods, 
whereas  the  landing  in  the  case  which  he  was  considering  had 
been  effected  by  persons  acting  without  authority  from,  and 
contrary  to,  the  interests  of  the  owners.  The  same  ground  of 
distinction  would  appear  to  be  applicable  to  the  case  which 
their  Lordships  are  considering.  The  petroleum  was  not 
warehoused  pursuant  to  any  authority  given  by  the  owners,  but 
in  breach  of  the  contract  for  its  carriage  to  Hamburg,  and,  so 
far  as  the  owners  were  concerned,  this  was  as  much  a  hostile 
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act  as  the  landing  of  the  goods  by"  the  enemy  captors  in  the 
case  of  The  Progress  (Edw.  Ad.  Rep.  210).  In, neither  case, 
to  use  Lord  Stowell's  expression,  was  the  continuity  of  the 
character  of  the  goods  landed  as  cargo  in  any  way  interrupted. 

There  are  only  two  other  cases  which  need  to  be  referred  to 
in  this  connection.  The  first  is  that  of  The  Marie  Anne,  cited 
in  Rothery's  Prize  Droits  at  page  126.  In  this  case,  at  the 
outbreak  of  the  war  with  France  on  May  16,  1803,  the  Marie 
Anne,  a  French  ship,  was  under  repair  at  Ramsgate,  and 
certain  parts  of  her  cargo  had  been  landed  and  were  warehoused. 
Both  the  ship  and  the  goods  so  landed  were  seized  as  prize, 
and  in  due  course  condemned  as  such.  There  is  no  record  of 
the  reasons  which  influenced  the  Court.  It  may  be  that  the 
warehouses  in  which  the  goods  were  deposited  were  considered 
as  part  of  a  harbour  or  port  of  the  realm  so  as  to  bring  the 
case  within  the  ordinary  definition  of  goods  liable  to  seizure  as 
prize.  It  may  be  that  the  goods,  having  been  temporarily 
landed  while  the  vessel  was  repaired,  were  still  considered  as 
part  of  the  cargo,  though  not  actually  on  board.  The  case, 
however,  is  clearly  inconsistent  with  the  proposition  that  goods 
seized  on  land  cannot  be  lawful  prize.  The  same  may  be  said 
of  the  case  of  The  Berlin  Johannes  (Rothery,  125)  if,  as  woijld 
appear  to  be  the  case,  the  goods  already  landed  were  seized  and 
condemned  as  prize. 

If  these  decisions  turned  on  the  question  whether  the  goods, 
though  landed,  were  still  in  port,  they  are  authorities  against 
the  appellants,  for  no  valid  distinction  can  be  suggested  between 
a  warehouse  for  the  receipt  of  goods  brought  into  harbour  by 
sea  and  the  tanks  in  which,  in  the  present  case,  the  petroleum 
was  stored. 

Their  Lordships,  therefore,  have  come  to  the  conclusion  that 
the  petroleum  on  board  the  Roumanian,  having  from  the  time 
of  the  declaration  of  the  war  onwards  been  liable  to  seizure  as 
prize,  did  not  cease  to  be  so  liable  merely  because  the  owners 
of  the  vessel,  not  being  able  to  fulfil  their  contract  for  delivery 
at  Hamburg,  pumped  it  into  the  tanks  of  the.  British  Petroleum 
Co.,  Lim.,  for  safe  custody,  and  that  therefore  its  seizure  as 
prize  was  lawful.  They  see  no  reason  to  dissent  from  the 
judgment  of  the  President  to  the  effect  that  these  tanks  con- 
stituted part  of  the  Port  of  London  for  the  purpose  of  applying 
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the  rule  relating  to  the  liability  to  seizure  of  enemy's  goods  in 
the  ports  and  harbours  of  the  realm,  but  it  is  unnecessary  to 
decide  this  point. 

For  the  reasons  hereinbefore  appearing  their  Lordships  are 
of  opinion  that  the  appeal  should  be  dismissed,  and  they  will 
humbly  advise  His  Majesty  accordingly. 

Appeal  dismissed. 


Solicitors — Ince,    Colt,    Ince   &    Roscoe,    for    appellants ;    Treasury 
Solicitor,  for  respondent. 

[Beported  hy  C.  E.  Maiden,  Esq.,  Barrister-at-Law. 


[in  the  privy  council.] 

Lord  Mersey,   Lord   Parker,   Lord   Sumner,   Lord   Parmoor, 
Sir  E.  Barton. 

July  19,  20,  21,  28.     Nov.   11,  1915. 

THE  ODESSA.     THE  WOOLSTON.     {Consolidated  Appeals.) 

Enemy  Cargo — Rights  of  Pledgees — Power  of  Crown  to 
Exercise  Bounty — Civil  List  Acts  (1  Edw.  7.  c.  4  tfc  1  Geo.  5. 
c.  28). 

Where  an  enemy  cargo  has  been  properly  taken  as  prize 
and  condemned  in  the  Prize  Court  holders  of  the  bills  of  lading, 
as  pledgees,  have  no  claim  which  the  Court  will  recognise,  and 
their  position  is  not  affected  by  the  cargo  being  shipped  in  a 
British  ship.  But  the  power  of  the  Crown  to  exercise  bounty 
by  way  of  redress  of  hardships  still  exists  and  is  not  affected  by 
the  Civil  List  Acts  (1  Edw.  7.  c.  4  <fc  1  Geo.  5.  c.  28). 

Judgment  of  the  Prize  Court  {ante,  p.-  163)  affirmed. 

The  Odessa  was  a  German  ship,  which  was  captured  on 
August  19,  1914,  by  one  of  His  Majesty's  ships,  and  was  after- 
wards condemned  as  prize.  The  appellants,  Messrs.  Schr6der 
&  Co.,  a  London  firm,  bad  made  advances  against  the  cargo  of 
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the  vessel,  which  cargo  belonged  to  a  German  firm  at  Hamburg, 
and  were  holders  of  the  bills  of  lading  as  security  for  their  debt. 
They  claimed  the  cargo  as  their  property  as  being  holders  for 
value  of  the  bills  of  lading.  The  facts  are  set  out  fully  in  the 
judgment  of  their  Lordships. 

The  facts  in  the  case  of  the  Woolston  were  similar,  with  the 
exception  that  the  Woolston  was  a  British  ship. 

The  Prize  Court  decided  against  the  claims  of  the  pledgees, 
and  they  appealed  from  that  decision. 

Sir  Robert  Finlay,  K.C.,  Mackinnon,  K.C.,  and  C.  Robertson 
Dunlop,  for  the  appellants  in  both  cases. — The  appellants  have 
a  right  to  these  goods  and  an  interest  in  them  which  the  Prize 
Court  ought  to  recognise  and  protect.  They  were  the  only 
persons  entitled  to  the  possession  of  the  goods  at  the  time  of 
the  capture,  and  the  rule  as  to  enemy  cargo  does  not  apply 
where  British  subjects  appear  as  indorsees  of  the  bills  of  lading. 
As  to  the  position  of  indorsees  of  bills  of  lading,  see  Sewell  v. 
BuRDicK  [188^1  (54  L.  J.  Q.B.  156;  10  App.  Cas.  74)  and 
BiDDELL  V.  Clemens  Horst  &  Co.  [1911]  (81  L.  J.  K.B.  42; 
[1912]  A.C.  18).  On  principle  and  on  the  balance  of  authority 
the  interest  of  British  merchants  cannot  be  confiscated  because 
an  enemy  might  have  redeemed  the  goods,  especially  since  such 
redemption  has  been  made  impossible  by  the  outbreak  of  war. 
The  Court  below  followed  The  Marie  Glaeser  (ante,  p.  38)  and 
The  Miramichi  (ante,  p.  137),  but  those  cases  are  distinct  from 
the  present  case.  Here  the  appellants  appear  as  indorsees  on 
the  bills  of  lading,  and  are  in  possession,  with  a  right  to  dispose 
of  the  goods.  They  had  the  beneficial  interest,  both  legal  and. 
equitable,  and  The  Amy  Warwick  [1862]  (2  Sprague's  Ad.  Bep. 
150)  shews  that  a  Prize  Court  vvill  deal  with  beneficial  interests 
and  is  really  an  authority  in  favour  of  the  appellants;  and  The 
St.  Joze  Indiano  [1816]  (1  Wheaton,  208),  there  cited,  does  not 
throw  much  light  on  the  point.  The  Tobago  [180J^]  (5  C.  Rob. 
218;  1  Eng.  P.C.  456)  was  a  case  of  a  bottomry  bond,  which  is  a 
jus  in  rem  and  not  jus  in  re,  and  is  really  in  favour  of  the 
appellants.  In  The  Frances  [18U]  (8  Cranch,  418)  the 
judgment  of  th©  majority  of  the  Court  does  not  apply  to 
this  case,  and  the  dissenting  judgment  is  in  favour  of  the 
appellants.       In     the     older     cases — The     Marianna      [1805] 
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(6  C.  Rob.  24;  1  Eng.  P.C,  518),  The  Constantia  Harlessen 
[1810]  (Edw.  232),  and  The  Belvidere  [1813]  (1  Dods.  353; 
2  Eng.  P.C.  183) — ^the  question  turned  upon  charges  not  apparent 
on  the  ship's  papers — see  also  The  Aina  [185^]  (Spinks,  8; 
2  Eng.  P.C.  247),  The  Ida  [185i.]  (Spinks,  26;  2  Eng.  P.C.  268), 
The  Abo  [1851/.]  (Spinks,  42;  2  Eng.  P.C.  285),  and  The  Ariel 
[1857]  (11  Moo.  P.C.  119;  2  Eng.  P.C.  600)— and  to  apply  the 
doctrine  of  secret  liens  to  the  practice  of  sending  bills  to  bankers, 
who  accept  and  pay  them  and  take  the  bills  of  lading  as  security, 
is  an  undue  extension,  as  was  held  by  the  minority  of  the  Court 
in  The  Carlos  F.  Roses  [1900]  (177  U.S.  Rep.  655).  The 
Hampton  [i866]  (5  Wall.  372)  was  a  cost  of  a  mortgage  upon 
the  ship,  and  is  distinguishable.  The  decision  of  the  Court 
below  in  fact  confiscates  the  property  of  British  subjects  without 
doing  any  harm  to  the  enemy,  for  the  interest  of  the  German 
consignee  is  negligible.  It  is  an  unjust  injury  to  English 
financial  business.  Under  present  circumstances  the  proceeds 
of  the  cargo  go  into  the  Consolidated  Fund,  and  cannot  be 
touched  by  the  prerogative,  so  that  the  whole  position  is  quite 
different  from  that  in  Lord  Stowell's  time,  and  the  whole  tenor 
of  his  judgments  shews  that  they  were  given  under  very  difierent 
circumstances,  when  the  position  of  the  Crown  was  a  material 
element  to  be  considered.  This  class  of  interest  did  not  exist 
in  Lord  Stowell's  time,  and  the  procedure  of  the  Prize  Court 
can  be  adjusted  to  meet  altered  circumstances.  The  earlier 
cases  recognise  a  lien  for  freight,  and  the  rights  of  a  pledgee 
are  on  at  least  an  equal  footing — see  Bristol  and  West  of 
England  Bank  v.  Midland  Railway  [1891]  (61  L.  J.  Q.B.  115; 
[1891]  2  Q.B.  653).  There  is  no  more  difficulty  in  a  case  such 
as  this  than  in  cases  of  freight. 

[They  also  referred  to  The  Ningchow  (ante,  p.  288).] 
The  Attorney-General  [Sir  Edward  Carson,  K.C.),  Maurice 
Hill,  K.C.,  Theobald  Mathew,  and  T.  H.  Case,  for  the  respon- 
dent, the  Procurator-General. — The  captor  stands  in  the  position 
of  the  consignee  by  a  fiction,  and  the  Prize  Court  gives  com- 
pensation for  freight  on  general  principles  of  fair  dealing.  The 
Ida  (Spinks,  26;  2  Eng.  P.C.  268)  is  exactly  this  case.  The 
appellants  were  not  the  owners  of  the  cargo;  the  ship  was  an 
enemy's  ship,  and  therefore  the  presumption  is  that  the  goods 
were  enemy's  goods,   and  against  this  there  is   only  the   fact 
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that  the  appellant's  name  appears  in  the  bills  of  lading.  See 
The  Packet  de  Bilboa  [1799]  (2  C.  Rob.  133;  1  Eng.  P.O.  209) 
as  to  the  question  of  legal  title.  There  is  nothing  here  to  relieve 
the  goods  from  condemnation.  The  shipments  were  made  before 
the  war  broke  out,  and  transfers  in  transitu  are  not  recognised; 
but  on  the  appellant's  argument  this  might  be  got  over  by  a 
transfer  before  the  transitus  began.  Ovifnership  has  always 
been  the  test  accepted  by  Prize  Courts. 

[In  addition  to  the  cases  cited  on  behalf  of  the  appellants, 
they  referred  to  The  Mary  [1815]  (9  Cranch,  126),  The  Battle 
[1867]  (6  Wall.  498),  The  Nigretia  [190^]  (2  Russ.  &  Jap. 
P.C.  208),  and  The  Rossia  [190Jf]  (2  Russ.  &  Jap.  P.C.  43).] 

Further,  the  power  of  the  Crown  to  exercise  bounty  for  the 
redress  of  hardships  is  not  affected  by  the  Civil  List  Act,  1910. 

Mackinnon,  K.C.,  replied. 

At  the  conclusion  of  the  arguments  their  Lordships  said  that 
they  would  advise  His  Majesty  to  affirm  the  judgment  of  the 
Court  below,  and  would  give  their  reasons  at  a  later  date. 

Nov.  11. — Their  Lordships'  reasons  were  given  by 

Lord  Mersey. — These  are  appeals  from  two  judgments  of 

the  President  of  the  Probate,  Divorce,  and  Admiralty  Division 

of  the  High  Court  of  Justice,  sitting  in  Prize. 

There  is  very  much  in  common  in  the  points  raised  in, both 

cases,  but  as  the  facts  and  arguments  are  not  identical  it  is 

desirable  to  consider  each  case  separately. 

The  Odessa. 

The  facts  in  this  case  are  as  follows:  .The  appellants, 
Messrs.  J.  H.  Schroder  &  Co.,  are  bankers  carrying  on  business 
in  London.  The  partners  are  Baron  Bruno  von  Schroder,  a 
naturalised  British  subject,  and  Frank  Tiarks,  a  natural-born 
British  subject.  In  the  ordinary  course  of  their  business  the 
appellants  had  in  March,  1914,  agreed  with  a  German  company 
in  Hamburg,  called  the  Rhederei-Actien-Gesellschaft  von  1896, 
to  accept  the  drafts  of  Weber  &  Co.,  a  firm  carrying  on  its 
business  in  Chili,  for  the  price  of  a  quantity  of  nitrate  of  soda  to 
be  sold  and  shipped  by  Weber  &  Co.  to  the  German  company. 
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The  drafts  were  to  be  drawn  at  ninety  days'  sight,  and  the 
appellants,  upon  acceptance  of  them,  were  to  receive  by  way 
of  security  the  bill  of  lading  for  the  cargo,  together  with  a  policy 
of  marine  insurance.  The  consideration  for  this  accommoda- 
tion was  to  be  a  commission  of  one  quarter  per  cent.,  payable 
by  the  German  company  to  the  appellants.  In  due  course  Weber 
&  Co.  shipped  a  cargo  of  nitrate  on  board  a  sailing  ship  called 
the  Odessa,  belonging  to  the  German  company,  and  took  from 
the  captain  a  bill  of  lading  dated  May  8,  1914,  in  which  the 
voyage  was  described  as  from  Mejillones  (the  port  of  shipment 
in  Chili)  to  the  "  Channel  for  orders,"  and  by  it  the  cargo  was 
made  deliverable  to  the  appellants  or  their  assigns.  This  bill 
of  lading  incorporated  the  terms  of  a  charterparty  (of  which 
there  is  no  copy),  and  made  the  chartered  freight  payable  by 
the  consignees  upon  delivery  of  the  cargo.  Drafts  for  a  total 
amount  of  41,153Z.  Is.  5d.  (said  to  be  the  full  price  of  the  cargo) 
were  drawn  by  Weber  &  Co.  upon  the  appellants,  and  accepted 
by  them  on  June  9,  1914,  they  receiving  in  exchange  the  bill  of 
lading.  War  broke  out  between  Great  Britain  and  Germany 
on  August  4,  1914,  the  Odessa  being  then  on  her  voyage  to  the 
Channel.  On  the  19th  the  ship  was  captured  on  the  high  seas 
by  H.M.S.  Caronia  and  brought  into  Bantry  Bay,  and  on  the 
31st  a  writ  was  issued  against  ship  and  cargo  at  the  suit  of  the 
Procurator-General  claiming  condemnation  of  both  as  lawful 
prize.  On  September  10  the  drafts  of  Weber  &  Co.  fell  due, 
and  were  paid  by  the  appellants.  The  ship  was  duly  con- 
demned, and  no  question  is  raised  with  reference  to  her 
condemnation;  but  in  respect  of  the  cargo  the  appellants 
intervened,  and  by  their  claim  alleged  it  to  be  their  property 
as  holders  for  full  value  of  the  bill  of  lading  therefor,  and  as 
British  property  not  liable  to  condemnation.  The  case  was 
heard  by  the  learned  President  on  December  7  and  14,  1914, 
with  the  result  that  he  condemned  the  cargo  on  the  ground 
that  the  general  property  was  in  the  German  company  at  the 
date  of  the  seizure,  and  that  the  appellants  were  merely 
pledgees,  and  as  such  not  entitled  to  any  precedence  over  the 
Crown. 

Their  Lordships  are  of  opinion  that  the  learned  President 
was  right  in  the  inferences  which  he  drew  from  the  facts — 
namely,    that   the   general   property   in   the   cargo   was   in   the 
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German  company,  and  that  the  appellants  were  merely  pledgees 
thereof  at  the  date  of  the  seizure.  This  indeed  is  hardly  dis- 
putable, having  regard  to  the  case  of  Sewell  v.  Burdick 
(54  L.  J.  Q.B.  156;  10  App.  Cas.  74).  The  property  vested  in 
the  company  upon  the  ascertainment  of  the  goods  at  Mejillones, 
and  the  pledge,  was  perfected  when  the  appellants  accepted  the 
drafts  and  received  the  bill  of  lading. 

The  appellants,  indeed,  did  not  dispute  the  correctness  of 
these  inferences,  but  what  they  say  is  that,  though  correct,  they 
do  not  justify  a  decree  which  has  the  effect  of  forfeiting  their 
rights  as  pledgees.  Thus  the  question  in  the  appeal  is  whether, 
in  case  of  a  pledge  such  as  existed  here,  a  Court  of  Prize  ought 
to  condemn  the  cargo,  and,  if  so,  whether  it  should  direct  the 
appellants'  claim  to  be  paid  out  of  the  proceeds  to  arise  from 
the  sale  thereof. 

It  is  worth  while  to  recall  generally  the  principles  which 
have  hitherto  guided  British  Courts  of  Prize  in  dealing  with  a 
claim  by  a  captor  for  condemnation.  All  civilised  nations  up 
to  the  present  time  have  recognised  the  right  of  a  belligerent 
to  seize,  with  a  view  to  condemnation  by  a  competent  Court 
of  Prize,  enemy  ships  found  on  the  high  seas  or  in  the  belli- 
gerents' territorial  waters  and  enemy  cargoes.  But  such  seizure 
does  not,  according  to  British  prize  law,  affect  the  ownership 
of  the  thing  seized.  Before  that  can  happen  the  thing  seized, 
be  it  ship  or  goods,  must  be  brought  into  the  possession  of  a 
lawfully  constituted  Court  of  Prize,  and  the  captor  must  then 
ask  for  and  obtain  its  condemnation  as  prize.  The  suit  may 
be  initiated  by  the  representative  of  the  capturing  State,  in  this 
country  by  the  Procurator-General.  It  is  a  suit  in  rem,  and  the 
function  of  the  Court  is  to  enquire  into  the  national  character 
of  the  thing  seized.  If  it  is  found  to  be  of  enemy  character,  the 
duty  of  the  Court  is  to  condemn  it;  if  not,  then  to  restore  it  to 
those  entitled  to  its  possession.  The  question  of  national 
character  is  made  to  depend  upon  the  ownership  at  the'  date 
of  seizure,  and  is  to  be  determined  by  evidence.  The  effect  of 
a  condemnation  is  to  divest  the  enemy  subject  of  his  ownership 
as  from  the  date  of  the  seizure,  and  to  transfer  it,  as  from  the 
date,  to  the  Sovereign  or  to'  his  grantees.  The  thing — the  res — 
is  then  his  for  him  to  deal  with  as  he  thinks  fit,  and  the 
proceeding  is  at  an  end. 


560  THE    ODESSA.      THE    WOOLSTON. 

As  the  right  to  seize  is  universally  recognised,  so  also  is  the 
title  which  the  judgment  of  the  Court  creates.  The  judgment  is 
of  international  force,  and  it  is  because  of  this  circumstance 
that  Courts  of  Prize  have  always  been  guided  by  general  prin- 
ciples of  law  capable  of  universal  acceptance  rather  than  by 
considerations  of  special  rules  of  municipal  law.  Thus  it  has 
come  about  that,  in  determining  the  national  character  of  the 
thing  seized,  the  Courts  in  this  country  have  taken  ownership 
as  the  criterion,  meaning  by  ownership  the  property  or 
dominium  as  opposed  to  any  special  rights  created  by  contracts 
or  dealings  between  individuals,  without  considering  whether 
these  special  rights  are  or  are  not,  according  to  the  municipal 
law  applicable  to  the  case,  proprietary  rights  or  otherwise.  The 
rule  by  which  ownership  is  taken  as  the  criterion  is  not  a  mere 
rule  of  practice  or  convenience;  it  is  not  a  rule  of  thumb.  It 
lays  down  a  test  capable  of  universal  application,  and  therefore 
peculiarly  appropriate  to  questions  with  which  a  Court  of 
Prize  has  to  deal.  It  is  a  rule  not  complicated  by  considerations 
of  the  effect  of  the  numerous  interests  which,  under  different 
systems  of  jurisprudence,  may  be  acquired  by  individuals  either 
in  or  in  relation  to  chattels.  All  the  world  knows  what  owner- 
ship is,  and  that  it  is  not  lost  by  the  creation  of  a  security  upon 
the  thing  owned.  If  in  each  case  the  Court  of  Prize  had  to 
investigate  the  municipal  law  of  a  foreign  country  in  order  to 
ascertain,  the  various  rights  and  interests  of  every  one  who 
might  claim  a  direct  or  indirect  interest  in  the  vessel  or  goods 
seized,  and  if,  in  addition,  it  had  to  investigate  the  particular 
Tacts  of  each  case — as  to  which  it  would  have  few,  if  any,  means 
of  learning  the  truth — the  Court  would  be  subject  to  a  burthen 
which  it  could  not  well  discharge. 

There  is  a  further  reason  for  the  adoption  of  the  rule.  If 
special  rights  of  property  created  by  the  enemy  owner  were 
recognised  in  a  Court  of  Prize,  it  would  be  easy  for  such  owner 
to  protect  his  own  interests  upon  shipment  of  the  goods  to  or 
from  the  ports  of  his  own  country.  He  might,  for  example, 
in  every  case  borrow,  on  the  security  of  the  goods,  an  amount 
approximating  to  their  value  from  a  neutral  lender,  and  create 
in  favour  of  such  lender  a  charge  *or  lien  or  mortgage  on  the 
goods  in  question.  He  would  thus  stand  to  lose  nothing  in  the 
transaction,  for  the  proceeds  of  the  goods  if  captured  would,  if 
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recovered  by  the  lender,  have  to  be  applied  by  him  in  discharge 
of  his  debt.  Again,  if  a  neutral  pledgesk^^vere  allowed  to  use 
the  Prize  Court  as  a  means  of  obtaining  payment  of  his  debt 
instead  of  being  left  to  recover  it  in  the  enemy's  Courts,  the 
door  would  be  opened  to  the  enemy  for  obtaining  fresh  banking 
credit  for  his  trade  to  the  great  injury  of  the  captor  belligerent. 

Acting  upon  the  principle  of  this  rule,  Courts  of  Prize  in  this 
country  have,  from  before  the  days  of  Lord  Stowell,  refused  to 
recognise  or  give  effect  to  any  right  in  the  nature  of  a  "  special " 
property  or  interest  or  any  mortgage  or  contractual  lien  created 
by  the  enemy  whose  vessel  or  goods  have  been  seized.  Liens 
arising  otherwise  than  by  contract  stand  on  a  different  footing, 
and  involve  different  considerations;  but  even  as  to  these  it  is 
doubtful  whether  the  Court  will  give  effect  to  tJiem.  Where  the 
goods  have  been  increased  in  value  by  the  services  which  give 
rise  to  the  possessory  lien  it  appears  to  have  been  the  practice 
of  the  Court  to  make  an  equitable  allowance  to  the  national  or 
neutral  lien  holder  in  respect  of  such  services.  In  the  judgment 
in  The  Frances  (8  Cranch,  418),  speaking  of  freight,  it  is  said : 
"  on  the  one  hand  the  captor  by  stepping  into  the  shoes  of  the 
enemy  owner  of  the  goods  is  personally  benefited  by  the  labour 
of  a  friend,  and  ought  in  justice  to  make  him  proper  compensa- 
tion, and,  on  the  other,  the  shipowner  by  not  having  carried  the 
goods  to  the  place  of  their  destination,  and  this  in  consequence 
of  the  act  of  the  captor,  would  be  totally  without  remedy  to 
recover  his  freight  against  the  owner  of  the  goods." 

It  is,  however,  unnecessary  to  deal  with  the  question  of  liens 
arising  apart  from  contract,  the  present  case  being  one  of  pledge 
founded  on  a  contract  made  with  the  enemy. 

When  the  authorities  are  examined  it  will  be  found  that  they 
bear  out  the  view  that  enemy  ownership  is  the  true  criterion 
of  the  liability  to  condemnation.  The  case  of  The  Tobago 
(5  C.  Rob.  218;  1  Eng.  P.C.  456)  is  in  point.  There  the 
claimant  was  a  British  subject.  In  time  of  peace  he  had  honestly 
advanced  money  to  a  French  shipowner  to  enable  the  latter  to 
repair  his  ship,  which  was  disabled,  and  by  way  of  security  he 
had  taken  from  the  owner  a  bottomry  bond.  Afterwards  war 
broke  out  with  France,  and  the  vessel  was  captured.  In  the 
proceedings  in  the  Prize  Court  for  condemnation  the  holder  of 
the  bottomry  bond  asked  that  his  security  might  be  protected. 
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but  Lord  Stowell  (then  Sir  William  Scott),  after  observing  that 
the  contract  of  bottojtary  was  one  which  the  Admiralty  Court 
regarded  with  great  attention  and  tenderness,  went  on  to  ask : 
"  but  can  the  Court  recognise  bonds  of  this  kind  as  titles  of 
property  so  as  to  give  persons  a  right  to  stand  in  judgment  and 
demand  restitution  of  such  interests  in  a  Court  of  Prize?  "  and 
he  states  that  it  had  never  been  the  practice  to  do  so.  He 
points  out  that  a  bottomry  bond  works  no  change  of  property 
in  the  vessel,  and  says :  "  if  there  is  no  change  of  property  there 
can  be  no  change  of  national  character.  Those  lending  money 
on  such  security  take  this  security  subject  to  all  the  chances 
incident  to  it,  and  amongst  the  rest,  the  chances  of  war." 

The  decision  in  The  Mary  (9  Cranch,  126)  is  to  the  same 
effect.  Similarly  in  The  Aina  (Spinks,  8;  2  Eng.  P.C.  247)  the 
Court  refused  to  recognise  or  give  effect  to  a  mortgage  on  the 
ship  captured,  and  the  same  point  arose  and  was  similarly 
decided  in  The  Hampton  (5  Wall.  372).  Again,  in  The  Battle 
(6  Wall.  498)  the  Court  refused  to  recognise  a  maritime  lien  fo^ 
necessaries,  a  decision  which  was  followed  in  The  Rossia 
(2  Russ.  &  Jap.  P.C.  43).  The  Ariel  (11  Moo.  P.C.  119; 
2  Eng.  P.C.  600)  was  the  converse  case  of  an  attempt  to  obtain 
condemnation,  not  of  enemy  goods,  but  an  enemy  lien  on  goods; 
it  failed  on  the  same  principle.  In  that  case  Sir  John  Patteson 
said :  "  liens  whether  in  favour  of  a  neutral  on  an  enemy's  ship, 
or  in  favour  of  an  enemy  on  a  neutral  ship,  are  equally  to  be 
disregarded  in  a  Court  of  Prize." 

All  these  cases  were  fully  discussed  by  the  President  in  The 
Marie  Glaeser  {ante,  p.  38). 

Passing  to  cases  which  in  their  circumstances  more  resemble 
the  present  case,  there  is  The  Marianna  (6  C.  Rob.  24;  1  Eng. 
P.C.  518),  in  which  the  Court  refused  to  give  effect  to  a 
ccmtract  of  pledge  on  goods  consigned  to  the  agent  of  the 
pledgee. 

"  Captors,"  says  Sir  W.  Scott  in  that  case,  "  are  supposed 
to  lay  their  hands  on  the  gross  tangible  property  on  which  there 
may  be  many  just  claims  outstanding  between  other  parties 
which  can  have  no  operation  as  to  them.  If  such  a  rule  did 
not  exist,  it  would  be  quite  impossible  for  captors  to  know  upon 
what  grounds  they  were  proceeding  to  make  seizure.  .  .  .  The 
doctrine  of  liens  depends  very  much  on  the  particular  rules  of 
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jurisprudence  which  prevail  in  different  countries.  To  decide 
judicially  on  such  claims  would  reauire  of  the  Court  a  perfect 
knowledge  of  the  law  of  covenant  and  the  application  of  that 
law  in  all  countries  under  all  the  diversities  in  which  that  law 
exists.  From  necessity,  therefore,  the  Court  would  be  obliged 
to  shut  the  door  against  such  discussions,  and  to  decide  on  the 
simple  title  of  property  with  scarcely  any  exceptions." 

There  is  The  Frances  (8  Cranch,  418),  in  which  the  Court 
refused  to  recognise  or  give  effect  to  the  rights  of  a  consignee 
under  the  bill  of  lading  for  advances  against  the  goods  to  which 
the  bill  of  lading  related.  In  that  case  the  Court  laid  it  down 
that  "  in  cases  of  liens  created  by  the  mere  private  contract  of 
individuals,  depending  upon  the  different  laws  of  different 
countries,  the  difficulties  which  an  examination  of  such  claims, 
would  impose  upon  the  captors  and  even  upon  the  Prize  Courts, 
in  deciding  upon  them,  and  the  door  which  such  a  doctrine  would 
open  to  collusion  between  the  enemy  owners  of  the  property 
and  neutraj  claimants  have  excluded  such  cases  from  the 
consideration  of  those  Courts." 

There  is  another  American  case,  The  Carlos  F.  Roses 
(177  U.S.  Rep.  655),  in  which  the  claim  put  forward  by  a 
neutral,  who  had  advanced  money  upon  a  cargo  on  a  captured 
ship,  and  who  had  received  bills  of  lading  covering  the  shipment, 
was  rejected. 

It  is  difficult  to  distinguish  the  facts  in  any  of  the  three  cases 
last  mentioned  from  the  facts  of  the  present  claim  by  Messrs. 
Schroder  &  Co.  Some  stress  was  laid  by  the  appellants  upon 
the  dissenting  judgments  in  The  Carlos  F.  Roses  (177  U.S.  Rep. 
655),  but  a  perusal  of  these  judgments  will  shew  that  they  pro- 
ceeded upon  the  assumption  that,  in  the  circumstances,  the 
general  property  in  the  goods  had  passed  to  the  holder  of  the 
bills  of  lading.  The  case  was  decided  before  the  judgment  in 
Sewell  v.  Burdick  (54  L.  J.  Q.B.  156;  10  App.  Cas.  74). 
Finally,  The  Hampton  (5  Wall.  372)  is  a  case  in  which  the  claim 
of  a  mortgagee  on  a  ship  was  rejected. 

Before  adverting  to  the  arguments  by  which  the  appellants 
seek  to  displace  this  weight  of  authority,  it  is  necessary  to  deal 
with  a  contention  put  forward  by  them  to  the  effect  that,  by  their 
title  as  pledgees,  they  are  clothed  with  a  sufficient  ownership  to 
bring  their  case  within  the  rule.     This  contention  is  based  upon 
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the  right  of  sale  accorded  to  a  pledgee  by  the  law  of  England, 
by  which,  in  the  event  of  default  by  the  pledgor  in  payment  of 
his  debt,  the  pledgee  can  sell  the  pledge  without  first  having 
recourse  to  a  Court  of  law  for  authority  to  do  so.  This  right, 
it  is  said,  creates  a  "  special "  property  in  the  pledge  in  favour 
of  the  pledgee,  and  is  a  right  in  re  constituting  or  equivalent 
to  ownership,  and  distinguishable  in  character  from  the  mere 
right  in  rem  possessed  by  a  lien  holder.  It  is  first  to  be  observed 
of  this  right  to  sell  without  recourse  to  a  Court  of  law  that  it 
is  peculiar  to  the  English  law  of  pledge.  It  is  thus  precisely  one 
of  those  matters  which  a  Prize  Court  should  leave  out  of  con- 
sideration when  applying  to  its  decision  general  principles 
common  to  all  systems  of  law  to  the  exclusion  of  principles 
of  municipal  law. 

The  subject  was  very  fully  examined  by  Chancellor  Kent 
in  Lord  Stowell's  time,  in  1805,  in  a  learned  judgment  declaring 
the  decision  of  the  Supreme  Court  of  the  State  of  New  York — 
CoRTELYou  V.  Lansing  [2805]  (2  Caimes'  Cases  in  Error,  New 
York,  200,  at  p.  215).  "  I  believe,"  he  says,  "  that  there  is  no 
country  at  present,  unless  it  be  England,  that  allows  a  pledge 
to  be  sold  but  in  pursuance  of  a  judicial  sentence." 

And  secondly,  it  is  to  be  observed  that  if  the  right  clothes 
the  pledgees  with  ownership  it  precludes  the  Court  from  making 
any  decree  at  all  of  condemnation. 

The  ownership  by  which  a  Court  of  Prize  is  guided  cannot 
subsist  both  in  the  pledgees  and  in  the  pledgors. 

If  it  exists  in  the  appellants  in  the  present  case,  no  decree 
can  be  made  against  them,  for  they  are  British  subjects;  and 
the  interest  left  in  the  enemy  subject  cannot  be  condemned,  for, 
ex  hypothesi,  it  is  not  an  interest  which  includes  ownership. 
See  The  Ariel  (11  Moo.  P.C.  119;  2  Eng.  P.C.  600),  in  which 
it  was  laid  down  that,  as  a  Court  of  Prize  ignores  a  lien  in 
favour  of  a  neutral  on  an  enemy's  ship,  so  will  it  ignore  a  lien 
in  favour  of  an  enemy  on  a  neutral  ship. 

But  when  the  nature  of  the  right  of  a  pledgee  to  sell  is 
examined  it  will  be  seen  that  the  so-called  "  special "  property 
which  it  is  said  to  create  is  in  truth  no  property  at  all.  This 
has  been  recognised  by  many  Judges,  who  have  used  the 
expression  "  special  interest "  as  a  substitute  for  "  special  pro- 
perty " — see  Mores  u.  Conham  [1610]  (Owen,  123)  and  Donald 
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0.  Suckling  [1866]  (35  L.  J.  Q.B.  232,  at  p.  247;  L.  R.  1  Q.B. 
585,  at  p.  613). 

If  it  were  not  for  the  somewhat  unfortunate  peculiarity  of 
English  terminology  involved  in  the  established  use  of  the  words 
"  special'  property  "  when  "  special  interest "  would  seem  better, 
it  is  difficult  to  see  how  an  argument  could  be  maintained 
which  would  effectively  distinguish  pledge  from  lien  for  present 
purposes. 

The  very  expression  "  special  property "  seems  to  exclude 
the  notion  of  that  general  property  which  is  the  badge  of  owner- 
ship. If  the  pledgee  sells,  he  does  so  by  virtue  and  to  the 
extent  of  the  pledgor's  ownership,  and  not  with  a  new  title  of 
his  own.  He  must  appropriate  the  proceeds  of  the  sale  to  the 
payment  of  the  pledgor's  debt,  for  the  money  resulting  from 
the  sale  is  the  pledgor's  money  to  be  so  applied.  The  pledgee 
must  account  to  the  pledgor  for  any  surplus  after  paying  the 
debt.  He  must  take  care  that  the  sale  is  a  provident  sale,  and 
if  the  goods  are  in  bulk  he  must  not  sell  more  than  is  reasonably 
sufficient  to  pay  off  the  debt,  for  he  only  holds  possession  for 
the  purpose  of  securing  to  himself  the  advance  which  he  has 
made.  He  cannot  use  the  goods  as  his  own.  These  considera- 
tions shew  that  the  right  of  sale  is  .exercisable  by  virtue  of  an 
implied  authority  from  the  pledgor,  and  for  the  benefit  of  both 
parties.  It  creates  no  jus  in  re  in  favour  of  the  pledgee ;  it  gives 
him  no  more  than  a  jus  in  rem  such  as  a  lien  holder  possesses, 
but  with  this  added  incident,  that  he  can  sell  the  property  motu 
propria  and  without  any  assistance  from  the  Court. 

Returning  to  the  authorities,  the  appellants  attempt  to  dis- 
place them  in  the  following  way.  They  say,  in  the  first  place, 
that  Lord  Stowell,  in  The  Tobago  (5  C.  Rob.  218;  1  Eng.  P.C. 
456),  was  referring  only  to  "  secret "  liens,  which  they  interpret 
to  mean  liens  not  appearing  on  the  ship's  papers,  and  they  con- 
tend that  theirs  was  not  secret  for  that  it  appears  on  the  ship's 
papers— namely,  on  the-  face  of  the  bills  of  lading.  But  when 
the  judgment  is  examined  it  will  be  found  that  Lord  Stowell  used 
the  term  "  secret  liens  "  as  equivalent  to  liens  created  by  the  act 
of  the  parties  as  opposed  to  those  arising  under  the  general  law 
merchant.  Further,  it  cannot  in  the  present  case  be  said  with 
any  truth  that  Messrs.  Schroder's  lien  is  disclosed  on  the  ship's 
papers.     It  is  true  that  the  bill  of  lading  was  made  out  in  favour 
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of. them  or  their  assigns;  but  this  is  quite  consistent  with  their 
having  no  charge  at  all,  and  the  consignment  having  been  made 
to  them  merely  as  the  factors  or  agents  of  the  enemy  owner. 
The  contract  of  pledge  under  which  alone  their  claim  arises, 
however  probable  in  the  ordinary  course  of  commerce,  is 
nowhere  disclosed  in  the  ship's  papers.  Again,  such  as  it  was, 
the  disclosure  was  certainly  no  more  than  existed  in  the  cases 
of  The  Marianna  (6  C.  Rob.  24;  1  Engl  P.C.  518),  The  Frances 
(8  Cranch,  418),  and  The  Carlos  F.  Roses  (177  U.S. 
Rep.  655). 

Secondly,  the  appellants  contend  that,  being  by  virtue  of  the 
bill  of  lading  in  possession  of  the  goods  in  question,  there 
can  be  no  reason  in  principle  why  the  Court  should  not  recognise 
an  interest  arising  out  of  such  possession  just  as  it  recognises  the 
carrier's  possessory  lien  for  freight.  But  such  possession  as  the 
appellants  had  is  not  an  actual  possession  such  as  forms  the 
basis  of  a  possessory  lien  at  common  law,  but  merely  such 
possession  as,  according  to  the  law  relating  to  pledge,  arises 
out  of  constructive  or  symbolical  delivery.  There  is  not,  to  use 
the  words  of  Lord  Stowell  in  The  Tobago  (5  C.  Rob.  218; 
1  Eng.  P.C.  456),  that  "  interest  directly  and  visibly  residing  in 
the  substance  of  the  thing  itself"  which  is  to  be  found  in  the 
actual  possession  held  by  a  carrier.  Further,  it  will  be  found 
that  a  possession,  similar  in  character  to  that  which  Messrs. 
Schroder  had,  existed  in  several  of  the  cases  already  referred 
to  on  the  part  of  lien  holders  whose  claims  were  rejected  by 
the  Court. 

Thirdly,  the  Court  was  asked  to  accept  the  suggestion  that 
the  practice  of  making  advances  on  the  security  of  bills  of  lading 
had  arisen  after  the  decisions  referred  to  had  been  pronounced, 
and  that  in  the  interest  of  commerce  the  adverse  decisions  should 
now  be  disregarded.  With  regard  to  this  argument,  it  is  to  be 
observed  that,  at  any  rate.  The  Carlos  F.  Roses  (177  U.S.  Rep. 
655)  was  decided  at  a  time  when  the  practice  referred  to  was 
well  known;  and  although  the  decision  cannot  bind  an  English 
Court,  still  the  considered  judgment  of  the  Supreme  Court  of 
the  United  States  is  entitled  to  the  greatest  possible  weight. 
Further,  it  is  difficult  to  see  how  any  change — if  there  has  been 
any  change — in  commercial  practice  invalidates  the  reasons 
which  led  to  the  decisions  in  question. 
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Lastly,  the  appellants  urged  that  if  the  Court  now  applies 
the  principles  illustrated  by  the  cases  above  referred  to  very 
serious  injustice  will  be  done  to,  and  serious  loss  incurred  by, 
neutrals  or  subjects  who,  before  the  commencement  of  the  war 
and  in  the  normal  course  of  business,  have  made  advances 
against  bills  of.  lading.  It  is  to  be  observed  that  similar  injustice 
and  loss,  though  po|sibly  on  a  less  extensive  scale,  must  have 
been  occasioned  by  the  application  of  the  same  rules  in  the 
eighteenth  and  early  nineteenth  centuries,  and  similar  argu- 
ments were  in  fact  addressed  to  Lord  Stowell  as  a  reason  why 
they  should  not  be  applied  in  individual  cases.  The  reason  why 
such  arguinents  cannot  be  sustained  is  fairly  obvious.  War 
must  in  its  very  nature  work  hardship  to  individuals,  and  in 
laying  down  rules  to  be  applied  internationally  to  circumstances 
aris'ing  out  of  a  state  of  war  it  would  be  impossible  to  avoid  it. 
All  that  can  be  done  is  to  lay  down  rules  which,  if  applied 
generally  by  civilised  nations,  will,  without  interfering  with  the 
belligerent  right  of  capture,  avoid  as  far  as  may  be  any  loss 
to  innocent  parties.  It  is  precisely  because  the  recognition  of 
liens,  or  other  rights  arising  out  of  private  contracts,  would  so 
seriously  interfere  with  the  belligerent  right  of  capture,  that  the 
Courts  have  refused  to  recognise  such  liens  or  rights  in  spite 
of  the  hardships  which  might  be  occasioned  to  individuals  from 
such  want  of  recognition.  It  is  said  that  in  Lord  Stowell's 
tima  there  was  a  possibility  of  redressing  any  individual)  hard- 
ship which  might  be  caused  to  neutral  or  subject  by  an  appeal 
to  the  bounty  of  the  Crown,  and  that  in  some  way  or  other  the 
Crown  has  lost  its  power  of  bounty  in  the  matter.  It  is  true 
that  Lord  Stowell,  when  pressed  with  the  individual  hardship 
of  decisions  he  was  about  to  pronounce,  sometimes  referred  to 
the  fact  that  any  apparent  injustice  might  be  met  by  an  exercise 
of  the  Crown's  bounty — see  The  Belvidere  (1  Dods.  353)  and 
The  Constantia  Hahlessen  (Edw.  232). 

Whether  his  judgments  were  in  any  way  based  on  that  con- 
sideration, or  whether  they  would  not  have  been  the  same  if 
the  possibility  of  the  exercise  of  the  Crown's  bounty  had  not 
existed,  is  an  arguable  point. 

In  their  Lordships'  opinion,  however,  it  is  unnecessary  to 
decide  this  point,  for,  after  hearing  the  Attorney-General,  they 
have  come  to  the  conclusion  not  only  that  the  Crown  had  and 
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was  accustomed  to  exercise  a  power  of  bounty  by  way  of  redress 
of  hardships,  but  that  such  power  still  exists  unimpaired. 

Perhaps  the  most  notable  instance  of  the  exercise  of  such 
power  was  the  Order  in  Council  made  at  the  commencement  of 
the  war  with  Denmark  in  1807.  It  was  thereby  ordered  that  in 
case  any  advances  should  have  been  made  before  the  then  late 
embargo — namely,  September  2  then  last  passed — ^by  any  British 
subject  upon  the  credit  and  security  of  any  ship,  freight,  or 
goods  belonging  to  Danish  subjects  which  might  be  condemned 
as  prize  to  His  Majesty,  the  amount  of  such  advances  so  actually 
made  (but  without  further  compensation)  should  be  paid  to  the 
British  subjects  out  of  the  proceeds  of  the  property  so  con- 
demned, upon  the  credit  of  which  the  advances  were  respectively 
made  upon  due  proof  thereof  to  the  satisfaction  of  the  High 
Court  of  Admiralty. 

If  the  Crown  could  order  this  generally,  it  must  also  have 
had  the  power  to  order  it  in  particular  instances.  Further,  if  it 
could  make  such  an  order  in  favour  of  British  subjects  it  must 
also  have  had  the  power  to  make  it  in  favour  of  neutrals,  and 
circumstances  can  easily  be  imagined  in  which  the  exercise  of 
such  a  power  in  favour  of  neutrals  might,  as  a  matter  of  policy, 
be  deemed  desirable. 

If  the  Crown  had  and  was  accustomed  to  exercise  the  power 
of  redressing  hardship  by  way  of  bounty,  such  right  must  still 
exist  unless  taken  away  by  Act  of  Parliament,  and  it  must  be 
remembered  that  the  Crdwn's  prerogative  can  only  be  abridged 
by  express  words  or  necessary  implication.  The  argument  to 
the  effect  that  the  power  in  question  has  ceased  to  exist  is  solely 
based  on  the  effect  to  be  given  to  the  statutes  which  have  been 
from  time  to  time  passed  in  reference  to  the  Civil  List.  The 
first  Civil  List  Act  which  affects  droits  of  Admiralty  and  droits 
of  the  Crown  is  the  Act  of  1  Geo.  4.  c.  1.  By  section  2  of  this 
Act  the  produce  of  certain  Crown  revenues  (which  did  not  include 
droits  of  Admiralty,  or  droits  of  the  Crown,  or  other  small 
casual  revenues)  were  for  the  life  of  King  George  IV.  carried 
to  the  Consolidated  Fund.  It  was  provided  that  an  account 
of  all  moneys  to  be  received  in  respect  of  the  casual  revenues 
of  the  Crown,  including  droits  of  Admiralty  and  droits  of  the 
Crown,  and  of  the  application  thereof,  should  annually  be  laid 
before  Pariiament.     By  section  2  of  1  Will.  4.  c.  25,  the  casual 
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revenues  of  the  Crown,  including  droits  of  Admiralty  and  droits 
of  the  Crown,  were  treated  in  the  same  way  as  the  other 
hereditary  revenues  and  carried  during  the  life  of  King 
William  IV.  to  the  Consolidated  Fund,  it  being  provided  that  all 
such  revenues  should  after  his  death  be  payable  to  his  heirs  and 
successors.  Section  12  of  this  Act  provides  that  nothing  therein 
contained  should  impair  or  prejudice  any  rights  or  powers  of 
control,  management,  or  direction,  relative  to  (inter  alia)  the 
granting  of  any  droits  of  Admiralty  or  any  droits  of  the  Crown  as  a 
reward  or  remuneration  to  any  officer  or  officers  or  other  person 
or  persons  seizing  or  taking  the  same  or  giving  any  information 
relating  thereto,  it  being  the  true  intent  and  meaning  of  the  Act 
that  the  said  rights  and  powers  should  not  in  any  degree  be 
prejudiced  in  any  manner,  but  only  that  the  moneys  accruing 
to  the  Crown  after  the  full  and  free  exercise  and  enjoyment  of 
the  said  rights  and  powers  should,  during  His  Majesty's  life,  be 
carried  to  the  Consolidated  Fund.  It  was  obviously  the  inten- 
tion of  this  clause  that  the  Crown's  right  of  making  grants  out 
of  droits  of  Admiralty  and  droits  of  the  Crown  in  favour  of 
captors  or  persons  giving  information  leading  to  the  capture 
should  be  preserved;  but  nothing  being  expressly  said  as  to 
making  grants  in  order  to  redress  hardships,  it  is  arguable  that 
on  the  principle  of  expressio  unius  est  excliisio  alterius  the 
Crown's  right  in  this  respect  was  intended  to  be  taken  awaiy. 
Further,  the  same  argument  is  open  upon  the  construction  of 
1  &  2  Vict.  c.  2,  which  in  effect  re-enacts  the  Act  of  1  Will.  4. 
c.  25  during  the  reign  of  Queen  Victoria.  It  is  unnecessary 
actually  to  decide  the  point,  and  their  Lordships  will  assume, 
for  the  purpose  of  this  case,  that,  during  the  reigns  of  King 
William  IV.  and  Queen  Victoria,  the  right  of  the  Crown  in  respect 
of  Admiralty  droits  and  droits  of  the  Crown  was  confined  to 
rewarding  captors  and  persons  giving  information  leading  to 
the  capture.  It  seems  clear,  however,  that  on  the  death  of 
Queen  Victoria,  her  successor.  King  Edward  VII.,  became  entitled 
to  droits  of  Admiralty  and  droits  of  the  Crown  to  the  same 
extent  as  if  there  had  never  been  a  surrender  in  favour  of  the 
Consolidated  Fund.  In  other  words,  any  restriction  created 
during  the  lives  of  King  William  IV.  and  Queen  Victoria  ceased 
to  apply.  If,  therefore,  the  ancient  right  of  the  Crown  to  dispose 
of' these  droits  is  now  curtailed,  it  must  be  by  virtue  of  some 
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statute  passed  subsequently  to  the  death  of  Queen  Victoria.  In 
other  words,  it  must  be  by  virtue  of  the  Civil  List  Acts 
(1  Edw;  7.  c.  4.  &  1  Geo.  5.  c.  28). 

By  1  Edw.  7.  c.  4,  s.  1,  it  is  provided  that  the  hereditary 
revenues,  which  were,  by  section  2  of  1  &  2  Vict.  c.  2,  directed 
to  be  carried  to  and  made  part  of  the  Consolidated  Fund,  should, 
during  the  life  of  King  Edward  VII.  and  six  months  afterwards, 
be  paid  into  the  Exchequer  and  made  part  of  the  Consolidated 
Fund.  By  section  9,  sub-section  2,  it  is  provided  that  nothing 
in  the  Act  contained  should  affect  any  rights  or  powers  for  the 
time  being  exercisable  with  respect  to  any  of  the  hereditary 
revenues  which  were  by  the  Act  directed  to  be  paid  into  the 
Exchequer,  and  by  sub-section  3  of  the  same  section  the 
1  &  2  Vict.  c.  2  was,  with  immaterial  exceptions,  repealed.  The 
Act  of  1  Geo.  5.  c.  28  re-enacts  in  the  same  terms  the  Act  of 
1  Edw.  7.  c.  4  for  the  life  of  his  present  Majesty  and  six  months 
afterwards. 

The  question,  therefore,  is  as  to  the  meaning  and  eSect  of 
the  reservation  contained  in  the  two  last-mentioned  Acts  of  the 
rights  and  powers  of  the  Crown  for  the  time  being  exercisable. 
It  should  be  noticed  in  contrast  to  the  Acts  of  1  Will.  4.  c.  25. 
and  1  &  2  Vict.  c.  2  that  the  reservation  is  not  specific,  but 
general  in  its  terms.  It  should  be  noticed  also  that  it  is  not  a 
reservation  of  rights  and  powers  wliich  were  or  might  have 
been  exercised  by  some  former  sovereign  or  sovereigns  (the 
form  of  reservation  in  some  of  the  earlier  Civil  Lists  Acts),  but 
a  reservation  of  rights  and  powers  "  for  the  time  being 
exercisable."  This  must  mean  powers  which  have  not  at  the 
date  of  their  proposed  exercise  been  taken  away  by  Act  of 
Parliament.  To  ascertain  the  nature  of  the  rights  and  powers 
intended  to  be  reserved,  it  is  permissible  to  consider  the  object 
for  which  the  Acts  themselves  and  the  earlier  Acts  hereinbefore' 
mentioned  were  passed. 

The  object  of  each  of  these  Acts  is  a  surrender  by  the  Crown 
of  its  hereditary  revenues  in  consideration  of  a  fixed  grant  from 
Parliament.  Each  Act  has  been  intended  to  carry  to  the 
Consolidated  Fund  revenue  which  would  otherwise  have  gone 
to  the  sovereign,  and  not  revenue  which,  because  of  the  exercise 
of  some  right  or  power  in  the  Crown,  would  never  have  gone  to 
the  sovereign  at  all.    This  object  was,  in  the  Acts  of  George  IV.,„ 
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William  IV.,  and  Victoria,  sought  to  be  attained  by  a  specific 
enumeration  of  the  rights  reserved.  In  the  Acts  of  Edward  VII. 
and  George  V.  it  is  sought  to  be  attained  by  a  general  reservation 
of  all  rights.  It  could  hardly  be  contended  that  the  rights  and 
powers  expressly  reserved  in  the  earlier  Acts  are  not  included 
in  the  general  reservation  contained  in  the  later  Acts.  If  such 
a  contention  were  well  founded,  the  Crown  would  have  lost 
many  rights,  the  existence  of  which  is  of  great  importance  in 
the  public  interest.  It  would  have  lost,  for  instance,  the  right 
to  make  grants  to  the  natural  children  of  a  bastard  intestate  or 
to  reward  captors  or  persons  giving  information  leading  to  the 
capture  of  enemy  goods.  It  is  of  equal  importance  in  the 
public  interest,  and  indeed  of  friendly  relations  with  neutral 
Powers,  that  the  Crown  should  retain  the  power  of  making,  in 
the  interests  either  of  British  subjects  or  of  neutrals,  such  an 
Order  in  Council  as  was  done  at  the  outbreak  of  the  Danish  war 
in  1807.  The  only  distinction  is  that  no  such  power  was 
expressly  reserved  in  the  earlier  Civil  List  Acts.  It  is,  in  their 
Lordships'  opinion,  much  more  reasonable  to  suppose  that  the 
general  words  were  used  to  cover  such  a  case  than  to  confine 
the  words  themselves,  in  spite  of  their  generality,  to  rights  and 
powers  expressly  reserved  by  the  earlier  Acts.  If  the  words  of 
reservation  now  in  force  are  sufficient  to  cover  a  right  of  so 
important  and  useful  a  nature,  it  would,  in  their  Lordships' 
opinion,  be  wrong  to  hold  that  it  had  been  destroyed  merely 
because  it  had  ceased  to  be  exercisable  during  the  reigns  of 
King  William  IV.  and  Queen  Victoria.  Their  Lordships  there- 
fore hold  that  the  power  in  quesition  still  exists.  They  desire, 
however,  to  state  that  they  express  no  opinion  as  to  wheiher  the 
present  case  is  one  in  which  the  power  ought  to  be  exercised. 

There  were  two  other  points  suggested  in  argument  which 
deserve  some  consideration.  First,  it  was  said  that  the  difficulty 
of  recognising  liens  on  captured  enemy  goods  might  be  less  in 
the  case  of  a  lien  holder  being  a  subject  than  in  the  case  of  his 
being  a  neutral.  In  the  case  of  a  neutral  it  is  obvious  that  the 
payment  of  the  lien  out  of  the  proceeds  of  a  sale  of  the  goods 
would  enure  directly  to  the  benefit  of  the  enemy.  The  enemy 
debt  would  thus  be  paid  at  the  expense  of  the  captors  instead 
of  the  neutral  being  left  to  recover  it  in  the  enemy  Courts. 
A  right  of  capture  at  sea  would  thus  be  deprived  of  its  national 
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advantage.  On  the  other  hand,  if  the  lien  holder  be  a  subject, 
his  right  of  proceeding  in  the  enemy  Courts  is,  if  not  lost,  at 
any  rate  suspended  by  the  existence  of  a  state  of  war.  If  the 
right  be  lost,  the  recognition  of  thei  lien  would  not,  it  is  said, 
enure  to  the  advantage  of  the  alien  enemy,  but  merely  to  one 
of  His  Majesty's  subjects.  If  the  right  be  merely  suspended, 
it  could  not  enure  to  the  advantage  of  the  alien  enemy,  at  any 
rate  until  after  the  war,  and  the  Court,  it  is  said,  should  only 
consider  the  existing  state  of  war  and  not  be  guided  by  what 
will  happen  when  the  war  is  over.  There  may  be  some  force 
in  these  considerations,  but,  on  the  other  hand,  it  is  to  be 
remembered  that  by  international  comity  the  Courts  of  Prize 
in  this  country  have  in  general  extended  to  neutrals  the  same 
advantages  as  they  afford  to  His  Majesty's  subjects,  and  it  would 
be  difficult  to  make  an  exception.  Moreover,  both  in  the  case 
of  a  neutral  and  of  a  subject  the  lien  holder  may  have  in  his 
hands  assets  belonging  to  the  enemy  to  which  he  can  have 
recourse  for  the  payment  of  his  debt;  and  into  such  a  matter 
the  Courts  have  no  means  of  enquiring. 

The  second  suggestion  does  not  involve  the  same  difficulty. 
It  is  that  the  rules  laid  down  in  the  cases  referred  to  should  be 
confined  to  transactions  originating  during  the  war,  and  that 
liens  created  bona  fide  before  the  war  began  might  well  be 
recognised  whether  held  by  subjects  or  neutrals.  There  is, 
however,  no  authority  for  such  a  distinction;  indeed,  authority 
is  the  other  way — see  The  Tobago  (5  C.  Rob.  218;  1  Eng. 
P.C.  456). 

Neither  of  the  above  suggestions  was  seriously  pressed  on 
their  Lordships,  nor  could  either  of  them  be  accepted. 

For  the  foregoing  reasons  their  Lordships  will  humbly  advise 
His  Majesty  that  the  appeal  should  be  dismissed. 

The  Woolston. 

The  above  judgment  in  the  case  of  the  cargo  ex  Odessd 
applies  equally  in  the  case  of  the  cargo  ex  Woolston.  The 
only  difference  between  the  two  cases  is  that  the  Odessa  was 
an  enemy  ship  and  the  Woolston  was  a  British  ship.  Their 
Lordships  are  of  opinion  that  enemy  goods  on  board  British 
ships  at  the  commencement  of  hostilities  are  the  proper  subject 


THE    GERMANIA.  573 

of  maritime  prize.  The  point  has  been  more  fully  dealt  with 
in  the  judgment  in  the  case  of  The  Roumanian  (ante,  p.  536). 
The  fact  that  the  Woolston  was  a  British  ship  can  therefore  have 
no  importance  unless  it  be  necessary  for  the  Court  to  act  upon 
some  presumption  arising  from  the  character  of  the  ship.  It  is 
unnecessary  to  act  on  any  such  presumption,  where,  as  in  the 
present  case,  the  whole  facts  are  in  evidence,  and  the  enemy 
character  of  the  cargo  is  fully  established. 

In  this  case  also   their  Lordships  will  humbly  advise   His 
Majesty  that  the  appeal  should  be  dismissed. 

Appeals  dismissed. 


Solicitors — Stibbard,     Gibson    &    Co.,     for     appellants;     Treasury 
Solicitor,  for  respondent. 

[Beported  hy  0.  B.  Maiden,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 
Sir  Samuel  Evans  (The  President).     Oct.  28,  1915. 

THE  GERMANIA. 

Enemy  Yacht — Outbreak  of  War — Detention  in  British  Port 
— Days  of  Grace  —  Condemnation  —  Sixth  Hague  Convention — 
Violation  of  its  Provisions  by  the  Enemy — Effect — Liability  for 
Repairs — Dry  Docking. 

The  provisions  of  the  Sixth  Hague  Convention,  with  regard 
to  days  of  grace,  are  intended  to  protect  vessels  engaged  in 
commerce,  and  do  not  afford  protection  to  enemy  yachts.  There- 
fore a  German  yacht  detained  in  a  British  port  on  the  outbreak 
of  war,  according  to  the  ordinary  law  by  which  enemy  property 
seized  in  port  is  confiscable,  is  subject  to  condemnation. 

Claims  in  respect  of  repairs  executed  to  the  yacht  before  the 
detention,  and  in  respect  of  dry  docking  afterwards,  acceded  to 
by  the  Crdwn  as  an  act  of  grace. 
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Quffire,  whether  a  belligerent  Power  which  has  violated 
many  of  the  provisions  of  the  Hague  Convention  can  claim  the 
protection  of  any  of  its  provisions  from  other  contracting  parties. 

Cause  for  condemnation  of  a  yacht  as  enemy  property. 

On  July  30,  1914,  the  racing  yacht  Germania,  owned  by 
Herr  Gustav  Krupp  von  Bohlen,  a  German  subject,  arrived  at 
Cowes  to  take  part  in  the  Cowes  Regatta. 

On  August  4  war  broke  out  between  Great  Britain  and 
Germany,  and  on  August  6  the  yacht  was  seized  by  the  Customs 
authorities,  a  writ  in  prize  was  issued,  and  on  September  24 
an  order  for  detention,  as  in  The  Chile  (ante,  p.  1),  was  made. 

To  prevent  the  deterioration  of  the  Germania  leave  was  given 
by  the  authorities  to  the  owner's  agents  to  dry  dock  and  paint 
her;  but  there  was  an  express  stipulation  that  the  contractors 
were  to  have  no  lien  against  the  Admiralty  Marshal  for  the 
work  done. 

The  Crown  now  asked  for  an  order  for  condemnation. 
Appearances  were  entered  on  behalf  of  (1)  Baron  F.  von  Bulow 
(a  German  subject  now  interned  in  this  country),  as  agent  for 
Herr  Krupp  von  Bohlen;  (2)  Summers  &  Payne,  Lim.,  in  respedt 
of  work  done  and  money  advanced;  and  (3)  Ratsey  &  Lapthom, 
Lim.,  and  Pascall,  Atkey  &  Son,  Lim.,  in  respect  of  work 
done  and  materials  supplied  to  the  yacht  before  the  outbreak 
of  war. 

The  claim  of  Summers  &  Payne,  Lim.,  amounted  to  1,028/., 
176Z.  2s.  6d.  of  which  was  in  respect  of  docking  and  overhauling 
the  yacht  before  the  outbreak  of  war,  and  252Z.  for  dry  docking 
and  attending  to  her  afterwards.  They  had  advanced  400Z. 
against  a  cheque  of  the  master  on  the  Dresdner  Bank  to  pay 
the  wages  of  the  crew,  and  a  portion  of  this  sum  was  spent 
on  repatriating  the  crew.  Owing  to  the  outbreak  of  war  the 
cheque  was  not  met. 

The  claims  of  Ratsey  &  Lapthom,  Lim.,  and  Pascall, 
Atkey  &  Son,  Lim.,  were  in  respect  of  sails,  gear,  and  other 
necessaries  supplied  to  the  Germania  before  the  outbreak  of  war. 

The  Solicitor-General  (Sir  F.  E.  Smith,  K.C.)  and 
A.  B.  Marten  (for  G.  T.  Simonds,  serving  with  H.M.  Forces), 
for  the  Crown. 
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Bateson,  K.C.,  and  C.  R.  Duntop,  for  Baron  F.  von  Biilow 
and  Summers  &  Payne,  Lim. 

W.  N.  Raeburn,  for  Ratsey  &  Lapthom,  Lim.,  and  Pascall, 
Atkey  &  Son,  Lim. 

The  Solicitor-General  (Sir  F.  E.  Smith,  If.C.).— Without 
making  any  admission  that  the  claimants,  Ratsey  &  Lapthom, 
Lim.,  and  Pascall,  Atkey  &  Son,  Lim.,  are  entitled  to  anything 
according  to  strict  legal  principles,  inasmuch  as  the  sails,  &c., 
in  respect  of  which  they  claim  were  supplied  before  the  outbreak 
of  war,  the  Crown  will  consent  to  a  reference  to  ascertain  the 
amounts  due  to  these  two  claimants. 

The  yacht  should  be  condemned  as  a  droit  of  Admiralty. 
The  Sixth  Hague  Convention  in  terms  only  purports  to  protect 
merchant  vessels  engaged  in  commerce,  and  does  not  apply  to 
yachts.  Article  1  provides  that :  "  When  a  merchant  ship 
belonging  to  one  of  the  belligerent  Powers  is  at  the  commence- 
ment of  hostilities  in  an  enemy  port,  it  is  desirable  that  it  should 
be  allowed  to  depart  freely,  either  immediately,  or  after  a 
reasonable  number  of  days  of  grace,  and  to  proceed,  after 
being  furnished  with  a  pass,  direct  to  its  port  of  destination 
or  any  other  port  indicated  to  it.  The  same  principle  applies 
in  the  case  of  a  ship  which  has  left  its  last  port  of  departure 
before  the  commencement  of  the  war,  and  has  entered  a  port 
belonging  to  the  enemy  while  still  ignorant  that  hostilities  had 
broken  out."  And  article  5  provides  that :  "  The  present  Con- 
vention does  not  refer  to  merchant  ships  which  shew  by  their 
build  that  they  are  intended  for  conversion  into  warships." 

It  is  suggested  by  the  claimants  that  the  Germania  is  of  no 
naval  or  commercial  value,  but  it  is  obvious  that  she  could 
be  used  for  auxiliary  naval  purposes,  such  as  observation.  In 
The  Oriental,^  where  days  of  grace  were  given  to  a  Hungarian 

(1)  The  Omental. — In  this  case,  tried  before  the  Pkesident  on 
March  8,  1915,  the  Crown  claimed  the  condemnation  of  the  steam  yacht 
Oriental,  327  tons,  seized  at  Cowes  after  the  outbreak  of  war  between 
Great  Britain  and  Austria,  on  the  ground  that  she  belonged  to  a 
Hungarian  subject. 

Sib  Samttel  Evans  (The  Peesidbnt),  in  the  course  of  his  judg- 
ment, said :  The  Oriental  was  allowed  a  certain  number  of  days  of 
grace  to  leave  because  she  was  a  Hungarian  vessel.  The  Crown  contends 
that,  although  days  of  grace  were  accorded,  in  truth  and  in  fact  she 
is  not  a  vessel  to  which  the  Hague  Convention  applies  at  all.       The 
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3'acht  seized  at  Gowes,  the  Court  pointed  out  that  the  vessel 
was  not  one  to  which  the  Sixth  Hague  Convention  applied. 
Days  of  grace  were  given  in  that  case  because  the  Austro- 
Hungarian  Government  had  granted  days  of  grace  to  British 
vessels. 

Bateson,  K.C. — Although  not  a  merchant  vessel,  the  Germania 
is  within  the  spirit  of  the  Hague  Convention.  Yachts,  are  not 
specifically  mentioned,  because  no  one  could  have  imagined  that 
private  property  of  such  a  kind  found  in  a  belligerent  port  on 
the  outbreak  of  war  would  be  condemned.  By  the  comity  of 
nations  days  of  grace  have  been  granted  to  enemy  merchant 
vessels  since  1854,  and  a  fortiori  a  racing  yacht,  which  had 
come  practically  as  a  guest  to  Gowes  Regatta,  should  have  been 
given  an  opportunity  to  leave. 

The  Oriental  '  was  not  decided  on  the  ground  that  yachts 
were  not  mentioned  in  the  Sixth  Hague  Convention,  but  on  the 
ground  that  the  vessel,  having  been  granted  days  of  grace,  did 
not  avail  herself  of  them.  If  the  Germania  is  condemned, 
Summers  &  Payne,  Lim.,  will  run  the  risk  of  losing  the  money 
they  have  spent  upon  her.  She  is  housed  in  their  yard,  and 
at  least  they  must  have  a  possessory  lien  for  the  expenses  of 
docking  and  overhauling  before  the  outbreak  of  war. 

The  Solicitor-General  (Sir  F.  E.  Smith,  K.C),  in  reply. — 
Although  the  yacht  is  in  the  claimants'  yard,  she  is  under  the 
control  of  the  Admiralty  Marshal.  The  sole  question  is  whether 
she  comes  within  the  Sixth  Hague  Convention,  and  she  clearly 
does  not. 

■[Sir  Samuel  Evans  (The  President). — Assuming  for  a 
moment   that  this  vessel   is   within   the    Hague    Convention,    I 

Hague  Convention  applies  only  to  merchant  vessels.  The  preliminary 
article  to  Convention  VI.  shews  that  the  object  was  to  secure  the  safety 
of  commerce  as  far  as  possible,  and  the  French  version — which  is  the 
authoritative  one — describes  vessels  which  come  within  the  purview  of 
that  convention  as  navires  de  commerce.  This  is  not  a  vessel  coming 
within  that  category  at  all.  Nevertheless,  this  country  was  willing  to 
give  some  days  of  grace  as  a  matter  of  fairness  due  to  the  comity  of 
nations,  and  certain  days  of  grace  were  allowed  to  this  vessel.  For 
some  reason  she  was  not  able  to  avail  herself  of  them,  and  she  remained 
there  until  the  days  of  grace  would  have  expired  if  she  had  come  under 
the  Hague  Convention.  It  is  quite  clear  on  these  grounds  that  this 
vessel  was  enemy  property  at  the  time  of  seizure  and  was  confiscable, 
and  therefore  I  order  that  she  be  condemned  and  sold,  and  that  the 
proceeds  of  her  sale  be  paid  into  Court. 
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am  not  sure  that  a  serious  question  may  not  arise  some  day 
whether  Germany  can  complain  of  anything  that  is  done  in 
violation  of  the  Hague  Convention.  An  agreement,  whether 
made  between  individuals  or  States,  must  be  observed  by  both 
sides,  and  some  one  may  have  to  determine  whether  Germany 
has  so  far  adhered  to  the  Hague  Convention  that  she  can  call 
upon  any  other  party  to  observe  it.] 

If  I  am  a  Law  Officer  at  the  time  I  shall  certainly  most 
strenuously  contend  that  a  Power,  which  it  would  be  easy  to 
shew  has  violated  many  of  its  most  important  provisions,  cannot 
be  heard  in  this  or  any  other  Court  to  contend  that  we  are 
bound  by  the  remaining  provisions. 

With  regard  to  the  claim  of  Summers  &  Payne,  Lim.,  to  some 
extent  the  Crown  has  benefited  by  what  has  been  done  to  the 
yacht;  and  if  the  claimants  ask  to  have  their  claim  dealt  with  as 
a  matter  of  indulgence,  without  going  into  the  question  of 
liability,  the  Crown  is  willing  to  make  some  allowance. 

[A  consultation  then  took  place  between  the  parties,  and  it 
was  agreed  that  the  two  items  of  252Z.  and  176Z.  2s.  6d.  should 
be  referred  to  the  Registrar.] 

Sir  Samuel  Evans  (The  President). — In  this  case  the  Crown 
asks  for  the  condemnation  of  the  German  yacht  Germania,  which 
belonged  at  the  outbreak  of  war  to  Herr  Gustav  Krupp  von 
Bohlen,  a  jGerman  subject. 

The  yacht  was  at  Cowes  at  the  end  of  July,  and  on  the 
outbreak  of  war  on  August  4  was  seized  by  the  Customs 
authorities  on  behalf  of  the  Crown  as  a  droit  of  Admiralty.  •  A 
writ  was  issued  in  prize,  and  on  September  24,  ,1914,  an  order 
was  made  in  this  Court  for  the  detention  of  the  yacht.  That 
was  not  a  final  order,  and  the  present  application  is  that  the 
order  should  be  superseded  by  another  of  a  more  extensive 
kind — namely,  that  the  yacht  should  be  condemned  as  enemy 
property. 

The  Germania  is  a  racing  yacht,  and  clearly  does  not  come 
within  the  terms  of  the  Sixth  Hague  Convention,  which, 
according  to  the  preamble,  is  a  convention  dealing  only  with 
matters  relating  to  commerce,  and  intended  only  to  protect 
vessels  engaged  in  commerce.  The  words  used  in  describing 
vessels    in   the    authoritative    French   language    are   navires   de 
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commerce,  and  counsel  for  the  claimants  has  not  suggested — 
and  no  one  could  suggest — that  this  yacht  comes  within  those 
terms.  Therefore  it  is  perfectly  clear  that  no  defence  can  be 
made  to  the  condemnation  of  the  vessel  on  the  ground  of  the 
Hague  Convention. 

It  is  argued  on  behalf  of  the  claimants  that,  according  to 
the  spirit  of  the  Hague  Convention,  this  yacht  nevertheless  ought 
not  to  be  regarded  as  confiscable,  and  ought  not  to  be  con- 
demned. I  must  deal  with  this  matter  according  to  the  ordinary 
law,  and  according  to  the  ordinary  law  this  property  of  a 
German  subject,  being  in  port  at  the  outbreak  of  war,  is,  I 
think,  clearly  confiscable,  and  I  condemn  it  as  a  prize  of 
Admiralty  in  favour  of  the  Crown. 

There  was  a  claim  here  by  Messrs.  Summers  &  Payne,  Lim., 
who  had  done  certain  work  upon  the  yacht  before  seizure — that 
is  to  say,  towards  the  end  of  July.  Their  claim  amounted  to 
176/.  2s.  6d. ;  and  they  have  done  other  work  to  the  yacht,  and 
have  also  housed  some  of  the  fittings  since  the  date  of  the 
seizure.  By  the  express  terms  of  the  arrangement  between 
them  and  the  Marshal,  any  sums  which  they  might  expend  upon 
the  repairs  of  the  yacht,  and  to  keep  it  from  deterioration,  they 
were  to  expend  at  their  own  risk  in  the  hope  of  getting  payment 
for  their  expenses  from  the  owner  of  the  yacht.  In  other  words, 
it  is  perfectly  clear  that  they  were  not  to  expend  any  sums  of 
money  so  as  to  found  any  claim  either  against  the  Marshal  of 
the  Court  or  against  the  captors.  So  far  as  the  housing  of  the 
yacht  is  concerned — the  protection  of  the  various  parts  of 
the  yacht — the  suggestion  that  the  claimants  should  take 
care  of  them  came  from  Messrs.  Summers  &  Payne,  Lim.,  in 
the  following  letter  of  October  9,  1914,  to  the  Customs 
authorities  at  Southampton : 

"  Dear  Sir,  German  yacht  Germania. — Will  you  permit  us 
to  suggest  that  the  topmasts,  rigging  and  blocks  of  this  yacht, 
the  main  gaff,  spinaker  boom,  and  boats  be  brought  on  shore 
and  housed  with  other  gear  which  we  have  belonging  to  this 
yacht?  The  Germania  is  a  very  high-class  racing  yacht,  and 
if  neglected  will  very  quickly  deteriorate.  We  already  have  an 
account  against  the  yacht.  The  owner  is  an  old  and  esteemled 
customer,  and  we  would  be  prepared  to  do  this  work  as  we 
feel  sure  we  should  receive  the  cost  from  him  when  at  the  end 
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of  the  war  matters  of  ownership  are  settled.  We  are,  Sir, 
your  obedient  servants." 

Subsequently  this  suggestion  was  acceded  to  by  the  Marshal, 
but  upon  a  distinct  understanding  that  there  was  to  be  no 
liability  on  his  part.  Certain  other  sums  of  money  were  also 
expended. 

I  should  have  been  prepared  to  decide  on  legal  grounds 
against  the  claim  Messrs.  Summers  &  Payne,  Lim.,  have  put 
forward  here;  but  I  am  not  sorry  at  all  that  the  Crown  have 
met  the  claimants,  and  that  an  arrangement  has  been  made 
between  them  that  a  reference  to  the  Registrar  should  be  had 
by  consent,  without  raising  any  question  of  obligation  at  all, 
to  see  what  sum  ought  to  be  allowed  in  respect  of  the  amount 
of  176Z.  2s.  6d.  and  the  other  amount  of  2521.,  which  have  been 
sent  in  by  Messrs.  Summers  &  Payne,  Lim.  That  will  dispose  of 
,  their  claim  against  the  captors,  and  against  anybody  connected 
with  this  Court,  but,  of  course,  it  does  not  prevent  them  from 
pursuing  any  remedies  they  may  have  against  the  owner  of  the 
vessel,  and  I  hope  that  at  some  time  they  will  obtain  repayment 
of  whatever  money  has  been  expended  by  them;  but,  so  far  as 
this  Court  is  concerned,  it  cannot  assist  them  further  than  they 
will  be  assisted  by  the  consent  order. 

I  order  the  condemnation  of  the  yacht  as  enemy  property, 
and  order  it  to  be  sold  by  the  Marshal. 


Solicitors — Treasury    Solicitor ;    Kenneth   Brown,    Baker,    Baker    & 
Co. ;  Lowless  &  Co. 

\_Beported  by  E.  C.  Trehern,  Bsq.,  Barrister-at-La/w. 


[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President). 

Oct.  25.     Nov.   1,  1915. 

THE  PARCHIM. 

Cargo — Ante-bellum  Contract  of  Sale — Post-bellum  Ship- 
ment—  C.i.f.  Contract  —  Passing  of  Property — Allied  Shi^  — 
Trading  with  the  Enemy — Freight. 
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Under  a  contract  of  July  13,  1914,  made  between  the  sellers, 
a  firm  of  German  merchants  at  Hamburg,  with  a  branch  at 
Valparaiso,  and  the  buyers,  a  Dutch  firm  at  Veendam,  Holland, 
a  cargo  of  nitrate  of  soda  was  loaded  at  Taltal,  Chili,  in  a 
Russian  sailing  ship,  which  had  been  chartered  by  the  German 
firm  to  carry  the  cargo  to  Delfzyl,  Holland.  Loading  began  in 
July,  but  was  not  completed  until  after  the  outbreak  of  war. 
The  bills  of  lading,  dated  August  6,  were  made  out  to  the 
order  of  the  sellers.  The  ship  sailed  on  August  29.  On 
December  6  she  arrived  at  Plymouth,  where  the  cargo  was 
seized  as  enemy  property. 

The  contract  of  sale  provided  that  payment,  to  include  cost 
and,  freight,  was  due  ninety  days  after  receipt  of  the  first  bill 
of  lading,  and  was  to  be  paid  three  days  after  maturity,  or,  in 
case  of  an  earlier  arrival  of  the  ship,  against  acceptance  of  the 
documents.  The  buyers  were  to  provide  a  banker's  guarantee 
for  5,000Z.  for  the  due  performance  of  the  contract,  the  value 
of  the  cargo  being  22,115Z.  Insurance,  including  war  risk,  was 
to  be  covered  by  the  sellers,  the  buyers  to  accept  the  policy 
against  payment  of  the  premium.  The  buyers  provided  the 
banker's  guarantee,  and  deposited  the  purchase  price  in  the 
sellers'  bank  with  instructions  not  to  part  with  it  until  all  the 
bills  of  lading  had  arrived.  The  bills  of  lading,  which  were 
made  out  in  sets  of  three  copies  each,  were  forwarded  to  the 
sellers'  house  in  Hamburg.  The  first  copies  arrived  on  Septem- 
ber 9,  and  the  third  had  arrived  by  January  25,  1915;  but  they 
remained  at  the  sellers'  bank  in  Hamburg,  and  were  not  taken 
up  until  after  the  cargo  had  been  seized. 

It  was  contended  by  the  Dutch  buyers  that  the  property  had 
passed  to  them. 

Held,  that  the  prima  facie  presumption — arising  from  the 
fact  of  the  bills  of  lading  being  to  the  order  of  the  sellers — 
that  the  sellers  had  reserved  the  right  of  disposal,  was  not 
rebutted  by  the  requirement  of  the  banker's  guarantee;  that  the 
parties  did  not  intend  the  property  in  the  goods  to  pass  to  the 
buyers  until  the  documents  were  accepted  and  the  price  paid; 
that  if  the  property  did  not  pass  on  shipment  it  could  not  pass 
while  the  goods  were  in  transitu  so  as  to  defeat  the  rights  of 
belligerents;  and  that  at  the  time  of  seizure  the  property  was 
in  the  enemy  sellers,  and  the  goods  must  be  condemned.  ' 
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Held,  further,  that  on  the  outbreak  of  war  between  Russia 
and  Germany  it  became  illegal  for  the  Russian  shipowners  to 
continue  to  perform  their  contract  with  the  German  charterers; 
that  after  August  4,  when  Germany  became  the, common  enemy 
of  Russia  and  of  Great  Britain,  a  British  Prize  Court  had  power 
to  deal  with  a  Russian  vessel  engaged  in  illegal  trading;  and 
that  strictly  the  vessel  was  liable  to  confiscation,,  and,  although 
the  Crown  did  not  ask  for  this  penalty,  that  a  claim  of  the 
Russian  shipowners  for  freight  and  expenses  must  be  disallowed. 

Cause  for  the  condemnation  of  cargo. 

The  subject-matter  of  this  claim  was  60,739  quintals  of 
nitrate  of  soda  laden  on  board  the  Russian  sailing  ship 
Parchim,  which  were  seized  at  Plymouth  on  December  6,  1914, 
as  being  the  property  of  H.  Folsch  &  Co.  (hereinafter  called 
the  sellers),  enemy  merchants,  of  Hamburg,  with  a  branch 
house  at  Valparaiso. 

A  claim  was  made  to  the  cargo  by  the  Nl.  Vennootschap 
Veendammer  Kunstmesthandel,  of  Holland  (hereinafter  called  the 
buyers),  upon  the  ground  that  the  property  had  passed  to  them. 

A  claim  was  also  made  by  the  Russian  .shipowners  in 
respect  of  freight  and  other  expenses. 

Under  the  contract  of  sale,  which  was  entered  into  on 
July  13,  1914,  the  nitrate  was  loaded  at  Taltal,  Chili,  in  the 
Parchim,  which  had  been  chartered  by  the  sellers  from  the 
Russian  owners.  Loading  began  in  July,  but  was  not  com- 
pleted until  after  the  outbreak  of  war.  The  Parchim  sailed  on 
August  29. 

The  bills  of  lading,  dated  August  6,  were  for  a  voyage  to 
Delfzyl  in  Holland.  They  were  made  out  to  the  order  of  the 
sellers  in  sets  of  three  copies  each.  The  contract  of  sale 
provided  that  payment,  to  include  cost  and  freight,  was  due 
ninety  days  after  receipt  of  the  first  bill  of  lading,  and  was  to 
be  paid  three  days  after  maturity,  or,  in  case  of  an  earlier 
arrival  of  the  ship,  against  acceptance  of  the  documents.  It 
was  further  provided  that  the  buyers  were  to  give  a  banker's 
guarantee  for  5,000/.  for  the  due  performance  of  the  contract. 
The  value  of  the  cargo  was  22,115Z.  Insurance,  including  war 
risk,  was  to  be  covered  by  the  sellers,  the  buyers  to  accept  the 
policy  of  insurance  against  payment  of  the  premium. 
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The  bills  of  lading  were  duly  forwarded  to  the  sellers' 
house  in  Hamburg,  the  first  copies  arriving  on  September  29; 
and  on  October  19  the  sellers  sent  an  invoice  to  the  buyers 
from  Hamburg,  noting  December  9  as  the  date  for  payment. 
The  buyers  provided  the  banker's  guarantee,  and  deposited 
the  purchase  price  with  the  sellers'  bankers,  but  instructed  them 
not  to  part  with  the  money  until  all  the  bills  of  lading  had 
arrived.  The  last  bill  of  lading  did  not  arrive  until  the  third 
week  of  January,  1915,  and  meanwhile  the  cargo  had  been 
seized  as  prize.  It  was  not  proved  whether  the  bills  of  lading 
and  policy  of  insurance  were  at  any  time  regularly  taken  up, 
but  for  the  purposes  of  the  judgment  it  was  assumed  in  the 
buyers'  favour  that  this  was  done  on  or  about  January  25. 

The  Solicitor-General  (Sir  F.  E.  Smith,  K.C.)  and  Theobald 
Mathew,  for  the  Crown. — The  bills  of  lading  were  to  the  order 
of  the  sellers,  and  were  sent  to  the  German  bank  to  hold  on 
behalf  of  the  sellers  until  payment  was  made.  The  sellers 
therefore  intended  to  reserve  the  jus  disponendi,  and  no 
payment  was  made  until  after  seizure.  The  property,  there- 
fore, at  the  date  of  seizure  was  still  in  the  enemy  consignors — 
see  Sale  of  Goods  Act,  1893,  s.  19,  sub-s.  2. 

The  shipowners'  claim  for  freight  must  fail,  because  the 
circumstances  shew  that  after  the  outbreak  of  war  the  ship  of 
an  ally  in  fact  was  trading  with  the  enemy. 

Mackinnon,  K.C,  and  C.  R.  Dunlop,  for  the  buyers. — The 
date  of  the  contract  between  the  sellers  and  the  Dutch  buyers 
being  July  13,  1914,  although  the  actual  shipment  was  made 
after  the  outbreak  of  war,  the  whole  transaction  should  be 
regarded  as  an  ante-bellum  transaction.  The  claimants  were 
bound  under  their  contract,  which  was  not  made  in  contempla- 
tion of  war — see  The  Southfield  [ante,  p.  332),  The  Vrow 
Margaretha  [1799]  (1  0.  Rob.  336;  1  Eng.  P.O.  149),  and 
cp.  The  Jan  Frederick  [iSO^]  (5  C.  Rob.  128;  1  Eng.  P.C.  434). 
It  was  a  genuine  transaction;  the  cargo  was  appropriated  to 
the  contract  from  the  beginning,  and  was  consigned  in  a  named 
ship.  Further,  the  requirement  by  the  sellers  of  a  guarantee 
for  the  due  performance  of  the  contract  shews  that  they 
were  not  reserving  the  right  of  disposal,  and  the  mere  fact 
that    the    bills    of   lading   were    in    the    names    of    the    sellers 
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does  not  prevent  the  property  passing — Joyce  v.  Swann  [i86|] 
(17  C.  B.  (n.s.)  84);  and  see  Sale  of  Goods  Act,  1893,  s.  18, 
rule  5  (1). 

The  principle  laid  down  in  The  Miramichi  {ante,  p.  137) 
does  not  apply.  In  that  case  the  buyers  refused  to  take  up 
the  documents;  in  the  present  case  the  goods  were  paid  for 
shortly  after  seizure.  In  the  case  of  an  ante-bellum  transaction 
the  Court  should  not  have  regard  solely  to  the  question  whether 
the  property  had  passed  at  the  time  of  seizure,  but  should  look 
at  the  whole  contract  to  see  whether  the  property  had  not 
passed  by  the  subsequent  performance  of  the  contract  in  the 
ordinary  course  of  business. 

The  bill  of  lading  contract  is  between  the  Russian  shipowners 
and  the  neutral  buyers.  There  is  no  question  of  trading 
with  the  enemy  between  them,  and  if  the  goods  are  released 
the  buyers  recognise  their  obligation  to  pay  freight  to  the 
Russian  shipowners. 

Dawson  Miller,  K.C.,  and  L.  F.  C.  Darby,  for  the  ship- 
owners.— If  the  Court  condemns  the  cargo,  the  shipowners  are 
entitled  to  their  freight  out  of  the  proceeds.  The  conduct  of 
the  master  of  the  vessel  was  meritorious,  and  in  no  way 
blameworthy.  The  cargo  was  destined  to  a  neutral  port,  and 
if  the  master  had  declined  to  proceed  on  the  voyage  the  cargo 
would  have  remained  with  the  enemy  shippers.  He  decided  to 
sail,  and  brought  the  cargo  into  a  British  port.  Even  if  in  law 
the  property  in  the  goods  had  not  passed  to  the  Dutch  buyers, 
the  goods  had  been  sold  to  them,  and  the  master  was  merely 
carrying  out  the  bill  of  lading  contract  between  his  owners  and 
the  neutral  subjects  in  Holland. 

The  shipowner  is  not  bound  to  part  with  the  cargo  except 
on  payment  of  freight.  He  has  a  jus  in  re,  and  the  captot 
takes  the  cargo  cum  onere — see  The  Tobago  [ISOJf.']  (5  C.  Rob. 
218,  per  Sir  W.  Scott  at  p.  222;  1  Eng.  P.C,  at  p.  457). 

Sir  Samuel  Evans  (The  President). — ^The  Crown  asks  for 
condemnation  of  the  cargo  of  nitrate  of  soda  laden  on  board 
the  Russian  sailing  vessel  Parchim  upon  the  ground  that  at  the 
time  of  seizure  it  was  the  property  of  Folsch  &  Co.,  enemy 
merchants,  of  Hamburg,  who  also  had  a  branch  at  Valparaiso. 
The  claim  to  the  cargo  is  made  on  behalf  of  a  Dutch  company 
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Upon  the  ground  that  the  property  had  passed  to  them  as 
purchasers. 

The  contract  relating  to  the  goods  was  made  at  Hamburg 
on  July  13,  1914,  between  the  German  company  as  sellers  and 
the  Dutch  company  as  buyers.  The  contract  is  in  writing,  and 
can  be  referred  to  for  its  terms. '  The  cargo  was  shipped  on 
the  Parchim,  which  was  chartered  by  the  German  company  at 
Hamburg  on  May  6,  1914,  subject  to  provisions  for  the  substitu- 
tion of  another  vessel  by  the  buyers,  if,  on  account  of  the  ship's 
delay,  the  charterparty  was  cancelled.  The  price  included  cost 
and  freight. 

The  insurance,  including  war  risk,  was  to  be  covered  by 
the  sellers,  and  to  be  charged  at  a  fixed  rate,  the  buyers  having 
to  accept  the  policy  of  insurance  against  payment  of  the  premium 
and  costs.  The  price,  according  to  invoice,  was  due  ninety 
days  after  receipt  of  the  first  bill  of  lading,  and  was  to  be 
paid  three  days  before  maturity,  or,  in  case  of  an  earlier  arrival 
of  the  vessel,  then  against  acceptance  of  the  documents.  The 
buyers  were  to  provide  bankers'  guarantee  for  5,000/. 

The  Parchim  was  loaded  in  due  course  at  Taltal,  in  Chili. 
The  bills  of  lading  were  dated  August  6,  1914.  The  vessel 
sailed  on  August  29. 

The  invoice  was  sent  to  the  buyers  by  Folsch  &  Co.  from 
Hamburg  on  October  19,  1914.  It  noted  December  9  as  the 
due  date.  It  was  said  that  the  ship  put  into  Plymouth  for 
orders  in  accordance  with  the  charterparty.  The  cargo  was 
seized  at  Plymouth  on  December  6. 

The  question  is  in  whom  the  property  in  the  cargo  was  at 
this  time. 

It  was  contended  by  the  claimants  that  the  property  passed 
to  them  either  at  the  time  the  contract  was  entered  into,  op  at 
the  time  of  shipment,  or  at  the  date  of  the  invoice.  Payment 
after  seizure  was  also  relied  on. 

The  bills  of  lading  were  for  a  voyage  to  Delfzyl  (a  Dutch 
port)  direct.  They  were  made  out  to  the  order  of  the  shippers, 
the  German  company.  The  German  company  therefore  are 
prima  facie  deemed  to  have  reserved  the  right  of  disposal. 

Is  this  prima  facie  presumption  rebutted  by  any  other 
circumstances  in  the  case? 

The  bills  of  lading  were  made  out  in  six  sets  of  three  copies 
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each.  They  were  sent  to  Folsch  &  Co.,  in  Germany,  or  their 
bankers.  One  set  seems  to  have  arrived  on  September  9. 
When  the  second  set  was  received  was  not  proved.  The  third 
set  arrived  a  few  days  before  January  25,  1915. 

In  a  letter  of  January  25,  1915,  the  claimants'  lawyers  Wrote 
from  Amsterdam  to  their  agents  in  London :  "  Till  a  fevy  days 
ago  only  two  copies  of  each  set  of  bills  of  lading  had  arrived; 
we  are  now  also  in  possession  of  the  failing  third  copies,  so 
that  our  clients  are  able  to  prove  their  ownership  of  the  cargo." 

It  was  at  one  time  said  that,  payment  of  the  full  price 
according  to  the  invoice  was  made  by  the  buyers  on  December  9. 
But  that  was  not  so.  I  doubt  whether  the  so-called  certificate 
of  receipt  of  December  9,  1914,  is  a  conternporaneous  document. 
What  happened  was  that  the  Dutch  company  deposited  the 
money  about  that  date  in  Folsch  &  Co.'s  bank  with  instructions 
not  to  part  with  it  until  all  the  three  complete  sets  of\  bills  of 
lading  had  arrived. 

The  witness,  Mr.  Gronhuis,  said  that  the  Dutch  company 
had  never  had  the'  bills  of  lading  in  their  possession  at  any 
time;  that  they  Had  remained  from  the  first  at  Folsch  &  Co.'s 
bank. 

Whether  the  -bills  of  lading  and  insurance  policy  were  ever 
regularly  taken  up  was  not  clearly  proved,  but  I  am  willing  to 
assume  that  they  were.  But  this  was  not  done  until  about 
January  25,  1915. 

The  deposit  of  the  money  was  probably  made  because  the 
Dutch  company's  bankers  had  given  the  guarantee  of  5,000Z. 
referred  to  in  the  charterparty. 

The  requirement  by  the  sellers  of  this  guarantee  was  relied 
upon  by  the  claimants'  counsel  as  the  strongest  circumstance 
to  shew  that  the  sellers  had  not  reserved  any  right  of  disposal 
over  the  goods.  It  was  a  guarantee  to  the  extent  of  5,000Z. 
for  the  performance  of  the  contract  by  the  buyers.  It  could 
not,  in  my  opinion,  change  the  character  of  the  contract  or 
alter  its  effect. 

'  At  first  Folsch  &  Co.  required  a  banker's  guarantee  for  the 
full  value  of  the  cargo,  which  was  over  22,000L  They  after- 
wards agreed  to  accept  a  guarantee  of  5,000L  (less  than  a  quarter 
6f  the  value),  and  the  guarantee  they  required  was  "that  the 
documents  per  Parchim  will  be  taken  up  on  the  proper  due 
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date  or  on  arrival  of  the  vessel  by  the  buyers,  and  that  the 
bank  is  answerable  to  us  for  any  deficit  which  we  may  suffer 
up  to  an  amount  of  5,000^" 

The  guarantee  was  given  on  July  16,  1914,  and  was  as 
follows : 

"  Groningen,  July  16,  1914. 

"  The  Groningsche  Grediet  and  Handelsbank,  at  Groningen, 
hereby  declares  that  it  guarantees  to  the  firm,  H.  Folsch  &  Co., 
of  Hamburg,  that  the  bills  of  lading  for  the  cargo  of  Chili 
nitrate  per  Parchim,  of  2650-^750  tons,  on  the  due  date  or  upon 
the  arrival  of  the  vessel  in  the  port  of  destination,  shall  be 
properly  taken  up  by  the  purchaser,  the  Nl.  Vennootschap 
Veendammer  Kunstmesthandel,  of  Veendam,  and  that  it  (that 
is  to  say,  the  said  bank)  will  pay  to  the  firm,  H.  Folsch  &  Co., 
all  damages  arising  from  delay  in  the  payment  for  the  said 
consignment,  but  at  the  utmost  up  to  ap  amount  of  5,000L 
sterling. — The  Groningsche  Grediet  and  Handelsbank." 

In  my  view  this  circumstance  does  not  affect  the  question 
of  ownership,  and  does  not  rebut  the  pi:ima  facie  presumption 
that  the  sellers  reserved  the  jus  disponendi. 

I  am  of  opinion  that  they  did  reserve  this  right,  and  that 
the  property  in  the  goods  did  not  pass  from  them  on  the 
shipment.  It  was  contended  that,  at  any  rate,  there  was  a 
complete  appropriation  of  the  goods  when  the  invoice  was  sent. 
But  the  appropriation  was  not  an  unconditional  one.  Moreover, 
if  the  property  did  not  pass  on  shipment,  it  could  not  pass 
afterwards  while  the  goods  were  in  transitu  so  as  to  defeat 
the  rights  of  belligerents.  Property  cannot  so  pass  after  the 
outbreak  of  war. 

The  proper  conclusion  in  the  case,  in  my  opinion,  is  that 
the  parties  did  not  intend  that  the  property  should  be  trans- 
ferred to  the  buyers  until  acceptance  of  the  documents  and 
payment  of  the  price  by  the  buyers;  and  that  at  the  time  of 
seizure  on  December  6  the  property  remained  in  the  German 
sellers. 

The  goods  were  therefore  at  that  time  confiscable  to  the 
Crown  in  its  right  to  droits  of  Admiralty,  and  I  pronounce 
condemnation  of  the  goods  accordingly. 

In  this  view  of  the  case  it  is  unnecessary  to  consider 
the  effect  of  the  shipment  of  the   goods  after  the  commence- 
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ment  of  the  war  upon  a  vessel  of  an  ally  under  charter  to  an 
enemy. 

There  remains  to  be  determined  the  claim  of  the  shipowners 
to  freight  and  other  expenses. 

The  ship  was  chartered  by  Messrs.  Folsch  &  Co.  from  its 
Russian  owners.  I^  is  a  fundamental  principle  of  prize  law 
that  all  trade  with  the  enemy  is  prohibited,  under  the  penalty 
of  confiscation,  not  only  to  subjects  of  the  belligerent  country, 
but  also  to  subjects  of  allies  in  the  war  trading  with  the 
common  enemy.  The  general  principle  is  nowhere  better  stated 
than  by  Lord_  Stowell  in  The  Neptunus  [1807]  (6  C.  Rob.  403, 
at  p.  406;  1  Eng.  P.O.  593,  at  p.  596): 

"  It  is  well  known  that  a  declaration  of  hostility  naturally 
carries  with  it  an  interdiction  of  all  commercial  intercourse;  it 
leaves  the  belligerent  countries  in  a  state  that  is  inconsistent 
with  the  relations  of  commerce.  This  is  the  natural  result  of 
a  slate  of  war,  and  it  is  by  no  means  necessary  that  there  should 
be  a  special  interdiction  of  commerce  to  produce  this  effect. 
At  the  same  time  it  has  happened,  since  the  world  has  grown 
more  commercial,  that  a  practice  has  crept  in  of  admitting 
particular  relaxations;  and  if  one  State  only  is  at  war,  no 
injury  is  committed  to  any  other  State.  It  is  of  no  importance 
to  other  nations  how  much  a  single  belligerent  chooses  to 
weaken  and  dilute  his  own  rights.  But  it  is  otherwise  when 
allied  nations  are  pursuing  a  common  cause  against  a  common 
enemy.  Between  them  it  must  be  taken  as  an  implied,  if  not 
an  express  contract,  that  one  State  shall  not  do  anything  to 
defeat  the  general  object.  If  one  State  admits  its  subjects  to 
carry  on  an  uninterrupted  trade  with  the  enemy,  the  consequence 
may  be  that  it  will  supply  that  aid  and  comfort  to  the  enemy, 
especially  if  it  is  an  enemy  depending,  like  Holland,  very 
materially  on  the  resources  of  foreign  commerce,  which  may 
be  very  injurious  to  the  prosecution  of  the  common  cause  and 
the  interests  of  its  ally.  It  should  seem  that  it  is  not  enough, 
therefore,  to  say  that  the  one  State  has  allowed  this  practice 
to  its  own  subjects;  it  should  appear  to  be  at  least  desirable 
that  it  could  be  shewn  that  either  the  practice  is  of  such  a 
nature  as  can  in  no  manner  interfere  with  the  common 
operations,  or  that  it  has  the  allowance  of  the  confederate  State." 
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And  the  penalty  for  such  trading  by  the  subject  of  an  ally 
is  the  forfeiture  in  the  Prize  Courts  of  the  ally  of  his  property 
engaged  in' such  trade— ^see  Wheaton's  International  Law  (8th  ed. 
by  Dana),  par.  316.  I  have  dealt  more  fully  with  the  rights  and 
duties  of  allies  in  my  judgment  in  The  Panariellos  (ante, 
p.  195). 

On  the  outbreak  of  war  between  Russia  and  Germany  on 
August  1  it  became  illegal  for  the  shipowners  to  go  on 
performing  their  contract  with  the  enemy  charterers.  They 
nevertheless  did  so,  and  it  was  part  of  their  case  that  they 
jput  into  Plymouth  for  orders  in  accordance  with  the  charter- 
party.  After  August  4,  when  Germany  became  the  common 
enemy  of  Russia  and  of  Great  Britain,  our  Courts  also  had 
the  power  to  deal  with  property  engaged  in  illegal  trading. 

It  was  not  suggested  that  the  outbreak  of  war  was  not 
known  at  Valparaiso  and  Taltal  immediately  after  August  1 
and  4,  nor  was  it  suggested  that  it  was  not  known  by  the 
sellers  and  shipowners  and  shipmaster  before  the  Vessel  sailed 
on  August  29.  I  have  in  other  cases  called  attention  to  Lord 
Stowell's  observations  about  the  rigid  enforcement  of  the  rule 
(inter  alia)  "where  the  parties  have  not  used  all  possible 
diligence  to  countermand  the  voyage  after  the  first  notice  of 
hostilities  "—The  Hoop  [1799]  (I  C.  Rob.  196,  at  p.  216;  1  Eng. 
P.C.  104,  at  p.  116). 

Strictly,  therefore,  the  ship  itself,  being  the  property 
employed  in  the  illegal  trade,  is  liable  to  confiscation — see 
The  Odin  [1799]  (1  C.  Rob.  248;  1  Eng.  P.C.  127);  see  also 
the  cases  where  the  American  Courts  have  applied  the  same 
principles,  set  out  in  Dana's  edition  of  Wheaton,  s.  311  et  seq. 

The  Crown,  in  the  case  now  before  the  Court,  did  not  seize 
the  vessel,  or,  at  any  rate,  do  not  ask  for  its  confiscation.  But 
it  follows  from  what  I  have  said  that  there  is  no  kind  of 
ground  for  the  claim  for  freight  and  other  expenses,  and  they 
must  be  disallowed. 

If  it  be  considered  by  the  Crown — outside  the  proceedings 
in  this  Court — that  the  conduct  of  the  master  was  in  some  sense 
meritorious,  it  will  be  for  the  Crown  to  exercise  its  bounty. 


Solicitors — Treasury  Solicitor ;  Stokes  &  Stokes ;  Botterell  &  Roche. 
[Beported  by  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President). 

Oct.  25,  28.     Nov.  8,  1915. 

THE   SORFAREREN. 

Cargo — Neutral  Vessel — Enemy  Goods — Absolute  Contraband 
— Ignorance  of  Owners — Declaration  of  London,  1909,  art.  43 — 
General  Average. 

Ante-bellum  Shipment  —  F.o.b.  Contract  of  Sale  —  Bill  of 
Lading  and  Insurance  Policy  Retained  by  Sellers — Part  Payment 
— Passing  of  Property. 

Article  43  of  the  Declaration  of  London,  which  provides  that 
"  if  a  vessel  is  encountered  at  sea  while  unaware  of  the  .  .  . 
declaration  of  contraband  which  applies  to  her  cargo  the 
contraband  cannot  be  condemned  except  on  payment  of  com- 
pensation," applies  only  to  neutral  cargo.  Therefore  enemy 
cargo  of  a  contraband  nature,  laden  on  board  a  neutral  vessel 
and  consigned  to  a  hostile  destination,  is  subject  to  condemna- 
tion without  compensation,  although  not  declared  contraband 
until  after  the  vessel  has  sailed. 

Where  a  claim  by  the  ship  against  the  cargo  for  a  general 
average  contribution  exists  before  the  cargo  is  captured  as 
prize  the  captors  take  cum  onere  of  the  cargo's  contribution  to 
the  general  average  loss. 

In  June,  1914,  pursuant  to  a  contract  of  December,  1913, 
entered  into  between  a  British  company  as  sellers  and  a  German 
company  as  buyers,  a  cargo  of  chrome  ore  was  loaded  in  a 
Norwegian  sailing  ship  at  a  port  in  New  Caledonia  for  delivery 
at  Rotterdam.  In  accordance  with  the  terms  of  the  contract, 
which  provided  a  fixed  price  per  ton  f.o.b.,' bO  per  cent,  to  be 
paid  on  shipment,  the  German  company  paid  half  the  purchase 
price,  effected  the  insurance,  and  sent  the  policy  to  th&  sellers 
before  loading.  The  bills  of  lading,  made  out  in  favour  of  the 
sellers,  or  order,  for  delivery  at  Rotterdam,  were  also  sent 
to   and   retained   by   them.     The   ship    sailed   on   June   9.     On 
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September  6,  when  she  put  into  Pernambuco,  her  master  heard 
of  the  outbreak  of  war,  and  instructions  were  cabled  to  him  by 
the  German  company,  who  were  the  charterers,  that  the  ship 
was  to  proceed  to  Gothenburg  instead  of  to  Rotterdam. 

By  an  Order  in  Council  of  October  29,  1914,  chrome  ore 
was  declared  absolute  contraband.  On  November  2  the  ship 
was  captured  at  sea  and  taken  tnto  a  British  port,  and  a  writ 
in  prize  was  issued  against  the  cargo. 

Claims  were  entered  by  the  British  company,  who  claimed 
that  the  property  in  the  cargo  remained  in  them,  and  by  a 
Swedish  company,  who  claimed  that  the  German  company, 
as  their  agents,  had  bought  the  cargo  for  them : — Held, 
first,  that  the  sellers  had  not  reserved  the  right  of  disposal, 
and  that  the  property  in  the  goods  passed  to  the  German 
company  on  shipment  and  part  payment;  secondly,  that  on  the 
evidence  the  alleged  agency  was  an  invention,  and  that  the 
pretended  arrangement  between  the  Swedish  and  German  com- 
panies was  made  in  the  endeavour  to  convert  in  transitu 
enemy  goods  into  neutral  goods;  and  thirdly,  that  being 
enemy  property,  the  goods  were  subject  to  condemnation  without 
compensation. 

Suit  for  condemnation  of  cargo. 

The  following  statement  of  facts  is  taken  from  the  judgment: 

"  The  Sorfareren  was  a  Norwegian  sailing  vessel.  She  was 
chartered  by  a  German  company,  the  Gesellschaft  ftir  Elektro- 
metallurgie,  m.b.H.,  of  Nilmberg.  She  carried  a  cargo  of 
about  3,850  tons  of  chrome  ore.  She  sailed  from  Pagoumene, 
New  Caledonia,  in  June,  1914.  The  bill  of  lading  was  made 
out  in  favour  of  the  Chrome  Co.,  Lim.  (of  St.  Swithin's  Lane, 
London),  or  order,  for  delivery  at  Rotterdam. 

"  Chrome  ore  is  used  for  the  manufacture  of  ferrochrome, 
which  is  an  essential  ingredient  in  making  armour  plate  and 
armour-piercing  projectiles.  For  many  years  quantities  of 
chrome  ore  had  been  imported  for  the  Krupp  works  at  Essen. 
The  usual  port  of  entry  for  ore  intended  for  the  Krupp  works 
was  Rotterdam. 

"  This  particular  cargo  was  shipped  pursuant  to  a  contract 
dated  December  13,  1913,  between  the  Chrome  Co.,  Lim.,  as 
sellers,    and   the   before-named   German   company,    as    buyers. 
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The  contract  was  for  a  certain  quantity,  which  was  dependent 
upon  whether  the  buyers  chartered  a  sailing  vessel  or  a  steam- 
ship for  carrying  the  ore.  The  price  was  a  fixed  price  per  ton, 
f.o.b.  at  Pagoumene,  upon  certain  bases  of  analysis,  with  pro 
rata  variations,  depending  again  upon  whether  the  buyers 
chartered  a  sailing  vessel  or  a  steamship  upon  which  the  cargo 
was  to  be  shipped. 

"  The  ore  was  to  be  discharged  at  one,  two,  or  three  ports, 
provided  that  no  additional  expense  beyond  three  analyses  was 
incurred  to  the  sellers.  The  bills  of  lading  were  to  be  made 
out  by  the  shippers  to  the  order  of  the  sellers.  Payment  of 
50  per  cent,  of  the  value  of  the  ore  at  a  certain  standard  was  to 
be  made  immediately  on  shipment,  and  the  balance  immediately 
after  arrival  at  port  of  discharge.  Insurance  of  the  goods  was 
to  be  effected  by  the  buyers  at  a  value  of  6s.  6d.  per  ton  over 
the  purchase  price.  The  buyers  were  to  pay  the  premium  and 
hand  the  policies  to  the  sellers  at  Pagoumene.  Any  necessary 
advances  to  the  ship  were  to  be  made  by  the  sellers  at  the  port 
of  loading,  but  the  buyers  were  to  reimburse  to  the  sellers  in 
New  Caledonia  such  advances  on  cable  advice  of  the  amounts 
advanced. 

"  The  bnyers  paid  to  the  sellers  in  the  middle  of  June,  1914, 
the  sum  of  3,987/.  12s.  6d.,  made  up  of  2,987Z.  12s.  6d.,  the 
50  per  cent,  of  the  value  in  terms  of  the  contract,  and  1,000Z., 
the  amount  advanced  for  the  ship  in  New  Caledonia. 

"  On  her  voyage  the  vessel  put  into  Pemambuco  on  or  about 
September  6.  There  the  master  of  the  ship  first  heard  of  the 
war  in  Europe.  He  thereupon  cabled  to  the  agents  for  the 
shipowners,  and  received  instructions  to  proceed  to  Gothenburg, 
instead  of  to  Rotterdam,  and  to  '  sail  north  of  Scotland.' 

"  According  to  the  affidavit  of  the  secretary  of  the  Chrome 
Co.,  Lim.,  the  order  to  proceed  to  Gothenburg  instead  of  to 
Rotterdam  was  given  by  the  buyers — that  is,  by  the  German 
company. 

"  On  October  29,  1914,  by  an  Order  in  Council,  chrome  ore 
was  declared  to  be  absolute  contraband. 

"  About  eight  o'clock  p.m.  on  November  2,  1914,  the  vessel 
was  boarded  by  British  naval  officers  in  latitude  N.  60°  25'  and 
longitude  W.  4°  43',  and  the  vessel  and  cargo  were  taken  by  a 
prize  crew  into  a  British  port.     • 
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"  It  appears  that  the  vessel  had  been  boarded  by  the  German 
cruiser  Karlsruhe  on  September  15,  in  latitude  S.  1°  0'  20"  and 
longitude  W.  34°  14',  and  that  the  boarding  officer  of  the  German 
cruiser  had  ordered  the  master  not  to  make  an  entry  of  it  in 
his  log. 

"  At  the  time  of  the  capture  by  the  British  cruiser  the  vessel 
had  sailed  about  14,700  miles,  and  had  a  further  distance  to 
voyage  to  Gothenburg  of  about  530  miles. 

"  In  due  course  the  writ  in  prize  was  issued,  claiming  con- 
demnation of  the  cargo  as  prize,  as  enemy  property  or  as 
contraband  of  war.  In  the  prize  proceedings  the  cargo  was 
sold,  and  realised  over  16,000/. 

"  Two  claims  were  made  to  the  cargo.  One  was  made  on 
January  18,  1915,  by  the  Chrome  Co.,  Lim.  The  other  was 
made  on  January  28,  1915,  by  the  Aktiebolaget  Ferrolegeringar, 
of  Stockholm,  a  Swedish  company,  hereinafter  referred  to  as 
the  Swedish  company. 

"  No  claim  has  been  made  by  or  on  behalf  of  the  buyers, 
the  German  company. 

"  The  claims  are,  of  course,  mutually  destructive." 

The  Norwegian  shipowners,  in  addition  to  freight,  claimed 
extra  remuneration  for  services  rendered  in  proceeding  to 
Slromness  and  Glasgow  and  retaining  the  cargo  on  board 
pending  the  decision  of  the  Admiralty  Marshal  as  to  its  disposal. 

According  to  the  particulars  of  claim,  the  Sorfareren,  after 
ieing  stopped  by  H.M.S.  Africa  off  the  Faroe  Islands  on 
November  2,  was  taken  to  Stromness,  where  she  remained  until 
November  20.  She  was  then  sent  to  Glasgow,  where  the 
discharge  of  her  cargo  began  on  December  23  and  finished  on 
January  11,  1915.  Further  time  was  lost  in  obtaining  a  dry 
dock  and  taking  in  ballast,  and  the  ship  was  not  ready  to  sail 
until  February  4. 

The  shipowners  further  claimed  a  contribution  from  the 
cargo  for  a  general  average  loss  incurred  in  consequence  of 
bad  weather,  which,  it  was  alleged,  necessitated  the  ship  putting 
into  Pernambuco. 

Stuart  Bevan  (with  him  The  Solicitor-General),  for  tlie  Crown. 
— The  cargo  is  absolute  contraband,  and  was  destined  to  enemy 
territory.     Rotterdam  was  the  usual  port  for  goods  destined  for 
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Krupps  at  Essen,  where  chrome  ore  is  used  in  large  quantities 
in  the  manufacture  of  armour  plates,  &c.  After  the  outbreak 
of  war  the  destination  was  changed  to  Gothenburg,  apparently 
at  the  instigation  of  the  German  buyers,  who  doubtless  antici- 
pated that  chrome  ore  would  be  declared  contraband,  and 
considered  Gothenburg  a  less  suspicious  port  of  discharge. 

The  property  in  the  ore  passed  to  the  German  company  on 
shipment.  The  sellers  had  received  half  the  purchase  price, 
and  all  the  circumstances  shewed  that  they  did  not  intend  to 
retain  the  jus  disponeridi,  particularly  the  letter  which  they 
wrote  to  the  Lords  of  the  Admiralty  on  September  23  (set  out 
in  the  judgment). 

The  Swedish  company's  claim  is  not  genuine.  It  is  based 
on  an  arrangement  which  was  resorted  to  by  the  Swedish  and 
German  companies  after  the  outbreak  of  war  in  order  to  give 
the  cargo  a  neutral  character. 

The  cargo  is  enemy  property,  and,  in  addition,  is  absolute 
contraband,  and  therefore,  although  carried  in  a  neutral  vessel, 
is  subject  to  condemnation. 

Leek,  K.C.,  and  W.  N.  Raeburn,  for  the  Chrome  Ore  Co.— 
These  claimants  were  the  owners  of  the  cargo  at  the  time 
of  seizure.  They  held  the  bills  of  lading  and  the  policy  of 
insurance.  The  goods,  therefore,  were  under  their  control  and 
disposition,  and  the  property  in  them  had  not  passed  to  the 
German  buyers.  The  contract  of  sale  was  voided  by  the 
outbreak  of  war,  when  it  became  illegal  for  British  subjects  to 
carry  out  such  a  contract  with 'the  enemy — cf.  Atkinson  v. 
Ritchie  [1809]  (10  East,  530,  at  p.  534).  And  even  if,  but  for, 
the  outbreak  of  war,  it  might  be  held  that  the  property  in  the 
goods  had  passed  to  the  buyers  before  the  date  of  seizure,  by 
the  outbreak  of  war  the  rights  of  the  buyers  were  destroyed, 
and  they  could  no  longer  exercise  their  right  to  have  the  bills 
of  lading  transferred  to  them  and  thereby  get  delivery  of  the 
goods. 

[Sir  Samuel  Evans  (The  President). — What  facts  are  there 
to  shew  that  the  sellers  regarded  themselves  as  the  persons 
having  the  ownership  and  control  of  the  cargo  after  the  ship 
left  New  Caledonia?] 

They  wrote  the  letter  of  September  23  to  the  Lords  of  the 
Admiralty,  disclosing  all  the  particulars  as  to  the  destination 
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of  the  cargo  and  the  seller's  interest  in  it;  and  although  the 
letter  does  not  shew  a  full  appreciation  of  the  legal  position 
with  regard  to  contraband,  it  does  shew  a  desire  to  prevent 
the  cargo  falling  into  the  hands  of  the  enemy.  Before  the 
Order  in  Council  of  October  29  the  cargo  could  not  have  been 
seized.  It  was  not  contraband  when  loaded,  and  the  master 
was  unaware  of  the  Order  declaring  chrome  ore  to  be  contra- 
band. Therefore,  under  article  43  of  the  Declaration  of  London, 
the  contraband  cannot  be  condemned  except  on  payment  of 
compensation,  and  the  claimants  have  shewn  that  they  are  the 
persons  to  whom  the  compensation  should  be  paid. 

N.  L.  C.  Macaskie,  for  the  Swedish  company. — The  property 
in  the  goods  had  passed  to  the  German  company,  who  bought 
as  agents  for  the  Swedish  company  uAder  an  agreement  entered 
into  in  1913  between  the  two  companies,  who  were  in  intimate 
business  relationship  with  each  other.  At  the  end  of  September, 
1914,  when  the  German  company  disclosed  the  position  of  affairs 
in  a  document  dated  September  29,  the  cargo,  being  in  a 
neutral  ship  and  not  at  that  time  contraband,  was  protected 
under  the  Declaration  of  Paris. 

The  sellers  did  nothing  to  shew  any  retention  of  the  jus 
disponendi — see  Van  Gasteel  v.  Booker  [^8.^8]  (18  L.  J.  Ex.  9) 
— and  the  property  in  the  goods  had  passed  on  shipment  and 
part  payment  to  the  German  company — Dupont  v.  British 
South  Africa  Co.  [1901]  (18  Times  L.  R.  24);  and  see  Joyce 
V.  SwANN  [186Jf]  (17  C.  B.  (n.s.)  84),  in  which  the  bills  of 
lading  were  in  the  same  form  as  in  the  present  case.  The 
disclosure,  therefore,  of  the  real  relationship  between  the  parties 
entitles  the  Swedish  company  to  make  a  bona  fide  claim  to  the 
cargo. 

[Ogg  v.  Shuter  [1875]  (45  L.  J.  C.P.  44;  1  C.P.  D.  47), 
Castel  v.  Trechman  [188J^]  (Cab.  &  Ell.  276),  Brown  v.  Hare 
[1858]  (29  L.  J.  Ex.  6),  and  Benjamin  on  Sale  (5th  ed.), 
pp.  400-401,  were  also  referred  to.] 

C.  R.  Dunlop,  for  the  shipowners. — The  ship  is  innocent. 
She  left  her  last  port  of  call  long  before  chrome  ore  was  put 
on  the  contraband  list,  and  therefore  she  comes  directly  within 
the  provisions  of  article  43  of  the  Declaration  of  London.  Under 
similar  circumstances  freight  was  allowed  to  the  owners  in  the 
case  of  The  Katwyk  {ante,  p.  282). 
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[Stuart  Bevan. — The  Procurator-General  does  not  object  to 
a  reference  to  assess  the  freight  in  the  terms  of  the  judgment  in 
The  Juno  (ante,  p.  151).] 

The  shipowners  are  also  entitled  to  some  compensation  for 
the  detention  of  their  vessel  for  more  than  two  months.  The 
principles  laid  down  in  The  Juno  (ante,  p.  151)  do  not  apply  so 
far  as  compensation  is  concerned,  because  that  was  a  case  of 
enemy  goods  on  a  British  vessel,  which,  therefore,  had  to 
discharge  them. 

[Sin  Samuel  Evans  (The  PnEsmENT). — Is  not  this  part  of 
the  claim  covered  by  the  decision  in  The  Katwyk  (ante,  p.  282)?] 

The  facts  are  different.  In  The  Katwyk  (ante,  p.  282)  the 
Court  was  invited  by  counsel  for  the  Crown  to  disallow  any 
claims  for  freight  or  expenses  on  the  ground  that  the  shipowners 
were  connected  with  the  firm  of  Krupps,  and  knew  that  the 
Dutch  destination  was  not  the  real  destination,  and  that  they 
were  carrying  a  cargo  for  Krupps  which  might  at  any  time 
be  declared  contraband.  The  prejudice  which  existed  in  The 
Katwyk  (ante,  p.  282)  does  not  exist  in  the  present  case,  and 
the  shipowners,  who  rendered  the  captors  all  the  assistance 
they  could,  are  entitled  to  generous  treatment. 

Lastly,  the  shipowners  are  entitled  to  a  contribution  from 
the  proceeds  of  the  cargo,  if  condemned,  in  respect  of  the 
general  average  loss  incurred  by  the  ship  having  to  put  into 
Pernambuco  in  consequence  of  bad  weather.  There  is  no  prize 
case  in  which  this  question  has  been  considered,  but  it  is 
submitted  that,  independently  of  contract,  where  a  general 
average  expenditure  has  been  incurred  for 'the  general  safety 
of  the  ship  and  cargo,  and  from  which  the  Crown  derives  a 
benefit,  the  captors  of  the  cargo  take  it  cum  onere — see  United 
States  v.  Wilder  [1838]  (3  Sumner,  308)  and  Arnould's  Marine 
Insurance  (9th  ed.),  ss.  948,  973.  The  claim  should  be  referred 
to  the  Registrar. 

Stuart  Bevan,  in  reply,  said  that  there  was  no  precedent, 
for  a  claim  for  general  average  being  allowed  in  prize  pro- 
ceedings. General  average  claims  were  made  up  after  a  vessel 
arrived  at  her  destination.  In  this  case  the  Sorfareren  had 
never  arrived  at  the  port  of  destination.  Apart  from  that,  no 
prima  facie  case  had  been  made  out  on  the  facts  that  a  general 
average  loss  had  been  incurred.    The  claim  should  be  disallowed. 
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Sir  Samuel  Evans  (The  President). — I  have  come  to  the 
conclusion  that  the  claim  of  the  Swedish  company  must  be 
disallowed.  I  say  that  now  so  that  they  may  be,  dismissed 
from  the  proceedings  without  incurring  further  expense. 

I  will  consider  my  judgment  upon  the  questions  arising 
between  the  captors  and  the  shipowners  and  the  British  com- 
pany. When  I  give  my  decision  on  those  questv)ns  I  will  give 
my  reasons  for  disallowing  the  claim  of  the  Swedish  company. 

Cur.  adv.  vult. 

Nov.  8.  —  Sir  Samuel  Evans  (The  President)  stated 
the  facts  set  out  above,  and  continued:  Broadly  speaking, 
the  ground  of  the  claim  of  the  Chrome  Co.,  Lim.,  is  that 
at  the  time  of  the  capture  they  were  owners,  because, 
according  to  their  contention,  they  had  reserved  the  right  of 
disposal  of  the  goods. 

They  alleged  a  further  ground,  which  I  confess  I  find  it 
difficult  to  understand,  which  they  state  in  their  claim  as 
follows :  "  The  claimants  further  say  that  by  reason  of  the 
outbreak  of  war  on  August  4,  1914,  between  Great  Britain  and 
Germany,  the  contract  for  the  sale  of  the  goods  became,  and 
was,  annulled;  and  further  that,  by  reason  of  the  Royal 
Proclamation  against  trading  with  the  enemy,  it  became  and 
was  illegal  and  impossible  for  the  claimants  to  deliver  the  goods 
to  the  German  purchasers." 

As  to  this,  the  goods  at  the  time  of  capture  were  on  their 
way  to  the  port  of  discharge  for  delivery,  and  no  steps  were 
taken  by  the  sellers  to  try  to  prevent  or  put  an  end  to  the 
voyage.  I  conceive  that  the  real  question  upon  their  claim  is 
whether  under  the  contract  the  properly  in  the  goods  had  passed 
from  them  to  the  buyers. 

The  ground  of  the  claim  of  the  Swedish  company,  again 
broadly  speaking,  was  that  the  goods  were  their  property, 
having  been  bought  for  them  by  the  German  company  as  their 
agents.  An  essential  ingredient  in  this  claim  is  that  the  property 
had,  at  any  rate,  passed  from  the  sellers. 

I  will  first  deal  with  the  claim  of  the  British  company. 
They  dealt  only  with  the  German  company,  and  knew  nothing 
whatever  of  the  Swedish  company  in  relation  to  this  transaction. 
I  cannot  find  that  they  knew  even  of  the  existence  of  the  latter 
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company  before  the  capture.  The  terms  of  the  contract  between 
the  British  company  and  the  German  company,  and  the  dealings 
between  them,  have  been  sufficiently  set  out  to  enable  the 
question  of  the  transfer  of  the  ownership  to  be  determined.  I 
will  not  repeat  them. 

I  deem  it  to  be  clear  that  the  property  passed  on  the  shipment 
and  part  payment,  and  that  there  was  no  reservation  whatsoever 
by  the  sellers  of  the  right  of  disposal  of  the  goods.  Their 
whole  conduct  shewed  that  there  was  no  intention  upon  their 
part  to  reserve  such  a  right.  The  result,  in  fact,  of  giving  effect 
to  their  claim  would  be  strange  indeed.  It  would  mean  that, 
in  addition  to  2,987/.  ,12s.  6d.  already  paid  to  them  by  the 
buyers  in  part  payment  of  the  purchase  price,  a  sum  of  over 
16,000Z.  (the  proceeds  of  the  sale  of  the  goods)  would  also 
be  released  and  paid  over  to  them,  and  they  would  thus  be 
receiving  19,000Z.  instead  of  the  unpaid  balance,  which  they 
estimate  at  some  figure  between  3,000Z.  and  4,000Z. 

If  the  strict  application  of  the  law  involved  this  result,  the 
Court  could  not,  and  would  not,  prevent  it.  But,  as  I  have 
said,  in  my  opinion,  according  to  law,  the  Chrome  Co.,  Lim., 
had  transferred  their  property  in  the  goods  to  the  German 
buyers,  and  the  extraordinary  result  above  described  does  not 
ensue. 

Their  holding  of  the  bills  of  lading,  and  of  the  policy  of 
insurance,  did  not  preserve  the  property  in  them  in  the  circum- 
stances. Their  object  in  obtaining  and  holding  these  documents 
was  simply  to  secure  for  their  greater  protection  the  payment 
of  the  balance. 

It  is  a  comfort  to  the  Court,  and  may  possibly  be  some 
consolation  to  the  claimants  in  the  face  of  an  adverse  decision, 
to  find  ,that  this  view  appears  to  have  been  entertained  by 
themselves  before  the.  prize  proceedings  were  instituted,  as  is 
shewn  by  the  following  letter,  which  was  written  for  them  by 
their  secretary  to  the  Lords  of  the  Admiralty : 

"  Chrome  Company,  Ltd.,  September  23,  1914.  My  Lords,— 
s.v.  Sorfareren.  In  view  of  the  present  situation,  the  directors 
of  this  company  deem  it  their  duty  to  disclose  to  you  the 
following  particulars'  in  regard  to  the  cargo  of  chrome  ore  on 
the  above  vessel,  such  cargo  being  undoubtedly  intended  for  an 
alien  enemy,   and  chrome  ore  being  used  in  the  manufacture 
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of  armour-plates.  The  vessel,  which  is  a  Norwegian  sailing 
vessel,  was  tendered  to  us  at  Pagoumene,  New  Caledonia,  by 
the  Gesellschaft  ftir  Elektrometallurgique  m.b.H.,  Numberg,  in 
fulfilment  of  a  contract  we  entered  into  with  them  in  December, 
1913,  to  supply  3000/6000  tons  of  chrome  ore  f.o.b.  Pagoumene. 

"  The  quantity  loaded  is  said  to  be  3,855  tons,  and  the 
vessel  left  Pagoumene  on  June  9,  1914,  for  Rotterdam.  Under 
the  terms  of  the  contract,  the  price  of  the  ore  was ,  payable  as 
to  half  (approximately)  on  shipment  and  the  balance  on  arrival 
at  port  of  discharge  in  Europe,  the  exact  value  of  the  cargo  ' 
being  dependent  upon  the  chromium  contents  of  the  ore  as 
ascertained  by  analysis  on  this  side  and  its  actual  weight  on 
arrival,  exclusive  of  moisture. 

"  The  provisional  payment  amounting  to  2,Q87l.  12s.  6d. — 
was  duly  made  on  shipment,  and  for  our  protection,  pending 
receipt  of ,  the  balajice,  the  bills  of  lading  were  in  the  terms 
of  the  contract  made  out  to  our  order  and  are  now,  together 
with  the  marine  insurance  policy,  in  our  possession.  Being 
interested  in  the  cargo  to  the  extent  of  the  unpaid  balance, 
which  we  estimate  to  be  about  3,700Z.,  we  made  inquiries  from 
time  to  time  as  to  the  movements  of  the  vessel,  with  a  view 
to  obtaining  possession  of  the  ore,  and  only  recently  heard  that 
she  arrived  at  Pernambuco  on  September  8,  and  was  there 
ordered  to  proceed  direct  to  Gothenburg,  although  the  bills  of 
lading  are  made  out  for  Rotterdam.  The  charterparty  dated 
March  5,  1914,  stipulates,  it  is  true,  Rotterdam,  Hamburg  or 
Gothenburg  as  the  destination.  So  far  as  we  know,  however, 
there  is  no  other  cargo  on  board  necessitating  her  calling  at 
Gothenburg. 

"  In  the  event  of  your  Lordships  taking  steps  to  seize  the 
vessel  and  cargo  as  prize,  and  the  cargo  being  condemned  as 
contraband  of  war,  we  may  lose  the  abpve  mentioned  3,700Z. 
My  directors,  therefore,  beg  that  you  will  take  into  considera- 
tion our  interest  as  above  set  forth,  and  regard  in  a  favourable 
light  our  efforts  to  prevent  the  ore  falling  into  the  hands  of 
the  enemy,  and  we  should  be  glad  to  hear  whether  your  Lord- 
ships could  see  your  way  to  pay  us  out  of  the  proceeds  of  the 
sale  what  would  be  due  to  us  under  normal  circumstances  and 
to  give  us  the  preferential  right  of  buying  the  cargo. 

"  We  hear,  unofficially  and  incidentally,  that  the  orders  to 
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the  captain  of  the  vessel  are  to  proceed  to  Gothenburg  by  way 
of  the  North  of  Scotland.  I  would  add  that  the  vessel  left 
Pagoumene  on  June  9,  1914,  so  that  she  has  taken  about  three 
months  to  get  from  there  to  Pernambuco,  whither  she  went 
direct,  so  far  as  we  know.  If  any  further  information  is  desired, 
I  shall  be  happy  io  call  at  the  Admiralty  by  appointment.  I 
have  the  honour  to  be  your  Lordships'  obedient  servant,  (Signed) 
H.  W.  C.  Dermer,  secretary.  The  Lords  Commissioners,  H.M. 
Admiralty,  Whitehall,  S.W." 

The  claim  of  the  Chrome  Co.,  Lim.,  must  be  disallowed. 

The  other  claimants  to  the  cargo  are  the  Swedish  company. 
Appearance  was  entered  on  their  behalf  on  December  21,  1914. 
So  far  as  the  Court  has  been  informed,  nothing  was  heard  of 
the  Swedish  company  in  connection  with  the  transaction  or  with 
the  German  company  until  a  couple  of  days  before. 

The  solicitors  for  the  Swedish  company  wrote  a  letter  of 
December  19  to  the  solicitors  for  the  Chrome  Co.,  Lim.,  in 
which  they  said  -,  "  Your  clients  were  the  vendors  of  certain 
chrome  ore,  of  which  our  clients  are  the  derivative  purchasers." 

According  to  their  formal  claim,  which  was  made  on 
January  28,  1915,  the  ground  of  their  claim  was  that  the 
German  company  acted  in  the  purchase  as  the  agents  of  the 
Swedish  company.  It  was  alleged  in  the  claim  that  "by  an 
instrument  in  writing  dated  September  29,  1914,  the  German 
company  formally  and  solemnly  placed  on  record  the  fact  that 
the  said  cargo  of  chrome  ore  was  bought  by  them  at  the  request 
of  and  as  agents  for  and  on  behalf  of  these  claimants  (the 
Swedish  company)  under  an  agreement  made  between  them  as 
early  as  the  month  of  October,  1913,  or  thereabouts." 

A  copy  of  this  document  was  produced.  It  purports  tq  be 
a  contract  or  agreement.  It  contains  various  terms  (to  which 
it  is  riot  necessary  to  refer  in  detail)  which  are  entirely 
inconsistent  with  the  agreement  of  December  13j  1913,  for  the 
purchase  by  the  German  company  from  the  sellers. 

I  doilbt  whether  this  contract  or  agreement  was  made  on 
the  date  or  dates  given.  The  arrangement,  whatever  it  was,  is 
suspicious;  it  savours  greatly  of  a  scheme  set  afoot  to  try  to 
shew  that  the  goods  belonged  to  neutrals,  and  not  to  enemy 
subjects.  It  purports  to  give  effect  to  some  agreement  between 
the  two  companies  of  a  year  earlier,  when,  according  to  the 

p.c.c-.  3^ 
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account  given  by  the  managing  director  of  the  Swedish  com- 
pany, the  two  companies  "  were  in  very  intimate  connection 
with  each  other,"  in  consequence  of  which  no  arrangement  was 
made  with  the  Germany  company  with  reference  to  the  price 
and  the  terms :  "  leaving  to  the  German  company  to  act 
in  the  best  possible  way,  and  after,  the  pupchase  being  made, 
settle  our  mutual  transaction  "  (sic). 

An  extraordinary  document  purporting  to  be  dated  October  31, 
1914,  was  referred  to  as  having  passed  between  the  German 
company  and  the  Swedish  company.  I  refrain  from  attempting 
to  state  its  contents  or  operation,  and  will  accordingly  set  it 
out  as  translated  in  full :  "  Niimberg,  October  31,  1914. 
Transfer.  Aktiebolaget  Ferrolegeringar.  Stockholm.  According 
to  receipt  issued  by  the  firm  of  Chalas  &  Sons,  Finsbury  Pave- 
ment House,  Finsbury  Pavement,  London,  E.G.,  dated  June  19, 
1914,  we  have  against  this  firm  a  claim  of  3,987Z.  12s.  6d. 
The  above-mentioned  claim  we  by  this  transfer  to  you  uncondi- 
tionally and  with  full  title.  We  have  accordingly  debited  your 
account  with  the  same  amount.  Yours  truly,  Gesellschaft  fur 
Elektrometallurgie  mit  beschrankter  Haftung,  Max  Loewi, 
Dr.  Forchheimer." 

As  already  stated,  this  amount  consisted  of  a  part  payment 
of  the  purchase  price  to  the  sellers,  and  of  a  repayment  of  an 
advance  made  by  the  sellers  to  the  ship.  It  is  difficult  to 
understand  how  it  could  be  regarded  as  a  claim  against  the 
sellers  or  their  agents,  Chalas  &  Sons,  which  could  be  transferred 
to  the  Swedish  company. 

No  correspondence  or  accounts  between  the  Swedish  and 
German  companies  relating  to  this  or  any  similar  business 
dealings  was  produced.  No  satisfactory  explanation  was  given 
of  why  the  Swedish  company  wanted  its  goods  shipped  to 
Rotterdam  or  why  the  destination  was  afterwards,  and  in  the 
course  of  the  ^voyage,  changed  to  Gothenburg.  In  forming  my 
judgment  upon  the  facts,  I  cannot  come  to  any  other  conclu- 
sion but  that  the  alleged  agency  was  an  invention,  and  that 
the  pretended  arrangement  was  made  merely  in  order  to 
attempt  to  cover  up  enemy  goods  by  a  transfer,  in  transitu,  to 
neutrals. 

As  I  intimated  at  the  trial,  I  accordingly  disallow  the  claim 
of  the  Swedish  company.    I  find  that  at  the  time  of  the  capture 
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the  goods  were  enemy  property  belonging  to  the  German 
company  and  destined  for  Germany. 

It  remains  to  be  considered  how  they  should  be  dealt  with 
by  this  Court.  Article  43  of  the  Declaration  of  London  was 
referred  to.  As  an  article  of  the  Declaration  it  has  no  fo^-ce, 
but  it  will  be  remembered  that  it,  was  not  excepted  when  the 
Order  in  Council  adopted  and  applied  with  modifications  and 
alterations  some  of  the  terms  of  the  Declaration.  The  article 
is  as  follows: 

"  If  a  vessel  is  encountered  at  sea  while  unaware  of  the 
outbreak  of  hostilities  or  of  the  declaration  of  contraband  which 
applies  to  her  cargo,  the  contraband  cannot  be  condemned 
except  on  payment  of  compensation;  the  vessel  herself  and  the 
remainder  of  the  cargo  are  not  liable  to  condemnation  or  to 
the  costs  and  expenses  referred  to  in  article  41.  The  same 
rule  applies  if  the  master,  after  becoming  aware  of  the  outbreak 
of  hostilities,  or  of  the  declaration  of  contraband,  has  had  no 
opportunity  of  discharging  the  contraband.  A  vessel  is  deemed 
to  be  aware  of  the  existence  of  a  state  of  war,  or  of  a  declaration 
of  contraband,  if  she  left  a  neutral  port  subsequently  to  the 
notification  to  the  Power  to  which  such  port  belongs  of  the 
outbreak  of  hostilities,  or  of  the  declaration  of  contraband 
respectively,  provided  that  such  notification  wafr  made  in  suffi- 
cient time.  A  vessel  is  also  deemed  to  be  aware  of  the  existence 
of  a  state  of  war  if  she  left  an  enemy  port  after  the  outbreak 
of  hostilities." 

It  will  be  observed  that  the  vessel  is  personified:  and  the 
knowledge  under  consideration  is  that  of  the  vessel.  The 
Sorfareren,  when  encountered  at  sea,  was  aware  of  the  outbreak 
of  hostilities,  but  was  not  aware,  or,  at  any  rate,  there  was 
no  evidence  that  she  was  aware,  of  the'declaration  of  contraband 
affecting  her  cargo.  The  declaration  of  contraband  was  made 
on  October  29.  What  is  the  meaning  of  the  provision  that  the 
contraband  in  such  a  case  cannot  be  condemned  except  on 
payment  of  compensation?  Who  has  the  right  to  claim  com- 
pensation or  to  resist  condemnation  without  compensation?  Of 
course,  contraband  may  be  not  only  carried  on  neutral  vessels, 
but  may  also  be  the  property  of  neutrals. 

The  Declaration  of  Paris  excepted  contraband  of  war  from 
the  protection  agreed  to  be  afforded  to  enemy  goods  on  neutral 
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vessels,  and  to  neutral  goods  on  enemy  vessels,  even  when  the 
contraband  goods  were  neutral  property. 

The  aim  and  object  of  these  articles  of  the  Declaration  of 
Paris  were  the  safeguarding  in  favour  of  neutrals  of  their 
shipping  and  their  property. 

In  my  opinion  article  43  of  the  Declaration  of  London  was 
not  intended  to  save  from  condemnation  contraband  belonging 
to  the  enemy.  If  the  article  were  construed  strictly,  it  might 
be  contended  with  some  reason  that  the  only  protection  intended 
was  in  favour  of  neutral  vessels  against  the  consequences  to 
them  of  the  condemnation  of  the  cargo  or  certain  proportions 
of  it.  It  is  silent  as  to  the  effect  of  knowledge  or  want  of 
knowledge  of  the  contraband  nature  of  the  goods  on  the  part 
of  the  owners  of  the  goods. 

I  express  no  final  opinion  upon  this  point.  But  at  the  most, 
I  think  the  article  was  only  intended  to  give,  and  only  does 
give,  protection  to  neutrals  whose  goods  were  being  carried 
at  sea  when  their  owners  were  unaware  of  the  declaration  of 
contraband,  by  awarding  to  them  compensation  on  condemna- 
tion of  their  goods,  which  were,  in  fact,  although  not  with 
their  knowledge,  contraband  at  the  time  of  capture.  This  is 
an  intelligible  extension  in  favour  of  neutrals  of  the  provisions 
in  their  favour  in  the  Declaration  of  Paris. 

Having  given  the  matter  my  best  consideration,  I  decide 
that  contraband  belonging  to  the  enemy  remains  liable  to 
condemnation  without  compensation.  It  will  be  remembered 
that  the  Report  of  the  Drafting  Committee  to  the  Naval 
Conference,  which  consisted  of  representatives  of  Germany,  the 
United  States  of  America,  Austria-Hungary,  Spain,  France, 
Great  Britain,  Italy,  Japan,  the  Netherlands,  and  Russia — ^which 
is  generally  known  as  Monsieur  Renault's  Report — is  declared 
by  the  Order  in  Council,  already  mentioned,  to  be  an  authorita- 
tive report,  to  which  this  Court  is  directed  to  have  regard. 
That  report  says  as  to  article  43 :  "  This  provision  is  intended 
to  spare  neutrals  who  might,  in  fact,  be  carrying  contraband, 
but  against  whom  no  charge  could  be  made." 

This  confirms  me  in  the  opinion  I  have  expressed,  which, 
indeed,  I  should  have  formed,  and  did  form,  without  reference  to 
the  report. 

If  this  opinion  should  not  obtain  the  approval  of  the  appellate 
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tribunal,  there  are  other  grounds,  which  I  shall  state  briefly, 
why,  in  any  event,  in  this  case  the  contraband  should  be 
condemned  without  compensation. 

The  first  is,  that  compensation  could  only  be  given  to  the 
owners  of  the  goods,  and  the  owners,  according  to  my  decision, 
are  not  before  the  Court  to  ask  for  it.  And  no  claim  having 
been  made  by  the  true  owners  within  six  months  of  the  capture, 
the  goods  are  subject  to  condemnation  according  to  the  Prize 
Rules. 

The  other  ground  is,  that  even  if  the  owners  were  before 
the  Court,  their  conduct  would  preclude  them  from  obtaining 
an  award  for  compensation  from  the  Court.  I  am  prepared 
to  decide  that  compensation  should  only  be  given  to  owners 
who.  acted  not  only  in  ignorance,  but  innocently  and  honestly, 
both  in  relation  to  the  shipment  and  to  the  presentation  of  their 
claim  and  case  before  the  Court. 

Here  there  has  been,  as  I  find,  a  dishonest  attempt,  in 
which  the  German  company  acquiesced  and  took  part,  to 
persuade  the  Court  that  the  German  company  only  acted  in 
the  purchase  as  agents  of  a  neutral  company.  This  is  not  a 
case  of  honest  mistake  on  their  part.  There  is  no  place  for 
error  in  such  a  simple  business  transaction  and  on  such  a  pure 
question  of  fact.  In  thus  deciding  I  conceive  that  I  am  acting 
in  accordance  with  the  old-established  principle  of  the  Court, 
which  has  consistently  and  effectively  set  its  face  against 
attempts  to  impose  upon  it.  I  shall  not  elaborate  the  principle 
by  discussing  the  authorities.  It  is  sufficient  to  refer  in 
illustration  of  it  to  such  cases  as  The  Odin  [1799]  (1  C.  Rob. 
248;  1  Eng.  P.C.  127),  The  Eenrom  [1799]  (2  C.  Rob.  1; 
1  Eng.  P.C.  168),  The  Rosalie  and  Betty  [1800]  (2  C.  Rob. 
343;  1  Eng.  P.C.  246),  and  The  Richmond  [i80|]  (5  C.  Rob. 
325). 

For  the  reasons  stated  I  pronounce  judgment  of  condemnation 
against  the  cargo  as  lawful  prize. 

The  shipowners  have  made  a  claim  for  freight,  for  remunera- 
tion for  the  use  of  the  ship  or  loss  by  delay,  and  for  contribution 
from  the  cargo  to  alleged  general  average  loss. 

As  to  the  first  head  of  claim,  I  order  a  reference  to  the 
Registrai*  and  Merchants  to  ascertain  what  ought  to  be  paid 
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in  lieu  of  freight,  according  to  the  rule  laid  down  in  The  Juno 
(ante,  p.  151). 

As  to  the  second  head,  as  I  intimated  at  the  trial,  there  are 
no  circumstances  in  this  case  upon  the  principles  which  the 
Court  applies  to  justify  any  part  of  the  claim.  Till  a  late  date, 
according  to  the  evidence,  the  shipowners'  agents  refused  to 
allow  the  cargo  to  be  discharged.  It  was  not  suggested  that 
there  had  been  any  misconduct  or  unnecessary  delay  on  the 
part  of  any  of  the  authorities. 

As  to  the  third  head,  the  claiim  raises  a  question  of  principle 
which  this  Court  has  not  heretofore  been  called  upon  to  decide. 
It  is  whether  captors  of  cargo  take  it  with  the  burden  of  a 
proportionate  contribution  to  general  average  loss  incurred 
before  the  capture. 

Counsel  for  the  shipowners  stated  that  there  was  a  general 
average  loss  arising  from  the  vessel  putting  into  Pemambuco. 
There  are  not  sufficient  facts  before  me  to  justify  my  expressing 
any  definite  opinion  upon  that  point,  but  I  entertain  considerable 
doubt  upon  it.  I  do  not,  by  dealing  with  the  legal  aspect  of 
the  claim  in  these  prize  proceedings,  wish  to  encourage  the 
shipowners  to  proceed  with  it.  If  they  are  advised  to  do  so, 
it  will  be  at  their  peril  as  to  costs,  which  would  be  deducted 
from  any  sum  allowed  in  respect  of  freight.  But,  assuming  a 
general  average  loss  to  exist,  and  as  the  position  of  shipowners 
in  such  a  case  raises  a  question  of  general  importance  in  regard 
to  captures  of  cargo  as  prize,  I  will  pronounce  my  opinion 
upon  the  principle  of  law  involved. 

I  have  dealt  in  other  cases — for  example.  The  Marie  Glaeser 
{ante,  p.  38)  and  The  Odessa  {ante,  p.  163) — ^with  the  general 
question  affecting  liens  on  ships  and  cargoes  captured,  and  with 
the  authorities  relating  to  them  in  this  and  in  other  countries. 
I  refrain  from  ^gain  traversing  the  same  ground.  The  main 
distinction  is  between  liens  imposed  by  the  general  law  of  the 
mercantile  world  independent  of  any  contract,  and  those  which 
arise  from  private  engagements  or  contractual  relations  between 
parties— see  The  Tobago  [iSOJf]  (5  C.  Rob.  218;  1  Eng.  P.C. 
456),  The  Frances  [18U]  (8  Cranch,  418),  and  The  Carlos  F. 
Roses  [1899]  (177  U.S.  Rep.  655). 

The  nature  of  a  claim  for  general  average  was  described 
clearly  by  the  Privy  Council  in  the  case  of  Cleary  v.  McAndrew; 
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The  Cargo  ex  Galam  [1863]  (2  Moo.  P.O.  (n.s.)  216,  at 
p.  235),  as  follows :  "  There  remains  the  question  of  the  claim 
for  general  average.  On  principle  this  claim  seems  to  stand 
on  the  same  reason  as  freight.  It  is  a  loss  incurred  for  the 
general  benefit  of  the  ship  and  cargo,  to  which  those  who  have 
received  the  benefit  are  by  law  liable  to  contribute  rateably. 
And  for  this  claim  the  master  who  has  incurred  the  expenses 
has  a  lien  on  the  goods.  It  is  a  possessory  lien  at  common 
law,  by  virtue  of  which  he  is  entitled  to  hold  the  goods  till 
his  lien  be  satisfied." 

And  the  Privy  Council  decided  that  the  claim  for  freight 
and  general  average  stood  upon  the  same  footing  and  had  the 
first  right  against  the  funds  in  Court. 

There  is  also  a  statement  by  Lord  Stowell  in  a  case  of  prize 
in  regard  to  The  Hoffnung  [1807]  (6  C.  Rob.  383;  1  Eng. 
P.C.  583)  to  the  effect  that  cases  of  average  on  the  part  of  the 
ship  against  the  cargo  were  not  infrequent  in  his  time. 

On  principle  it  appears  to  me  to  be  right  that  where  a  claim 
of  general  average  by  the  ship  against  the  cargo  exists  before 
the  cargo  is  captured  the  captors  take  cum  onere  of  the  cargo's 
contribution  to  the  general  average  loss.  On  the  assumption 
that  the  shipowners  can  establish  a  case  of  general  average  loss 
I  order  a  reference  to  the  Registrar  and  Merchants  to  assess 
the  portion  to  be  borne  by  the  captured  cargo,  and  order 
payment  of  the  sum  assessed,  if  any,  out  of  the  proceeds  of  the 
prize. 


Solicitors — Treasury     Solicitor;     Ingle,     Holmes,     Sons     &     Pott; 
Nicholson,  Graham  &  Jones;  Botterell  &  Roche. 

[Reported  5i/  E.  C.  Trehern,  Esq.,  Barrister-at-Law. 


[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President).     Nov.  4,  22,  1915. 

THE  EUMAEUS.  , 

/.  Domicile— Commercial   Domicile— Exterritoriality— Part- 
nership Firm  at  Shanghai— Registration  at  German  Consulate— 
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British  Partners — Registration  at  British  Consulate — Severance 
of  Connection  with  Partnership  Firm. 

II.  Enemy  Company — Branch  Office  in  Allied  Territory — 
Claim  by  Branch  Office — Trading  with  Enemy  Proclamation  of 
September  9,  1914. 

///.  Enemy  Cargo — Pledge  to  Neutral  Bankers — Documents 
of  Title  Held  by  British  Agents — Effect  of  Outbreak  of  War — 
Right  of  Pledgors  to  Redeem. 

I.  A  firm  consisting  of  two  British  and  two  German  subjects 
carrying  on  business  at  Shanghai  was  registered  at  the  German 
Consulate  as  a  German  firm  in  accordance  with  the  regulations 
whereby  the  European  communities,  to  which  China  has  granted 
exterritorial  privileges,  are  governed  by  the  laws  of  their  respec- 
tive countries.  The  two  British  partners,  who  resided  in 
Shanghai,  were  also  registered  as  British  subjects  at  the  British 
Consulate.  Neither  of  the  German  partners  resided  in  Shanghai. 
Goods  belonging  to  the  firm  having  been  seized  as  prize,  they 
were  claimed  as  being  the  property  of  the  firm  as  neutrals,  and 
alternatively  as  the  individual  property  of  the  partners  as 
neutral  and  British  subjects: — Held,  first,  that  the  firm  could  not 
be  treated  as  a  neutral  house  of  trade,  and  that  for  all  purposes 
of  prize  it  must  be  regarded  as  a  German  firm  carrying  on 
business  in  a  German  colony;  secondly,  that,  under  the  circum- 
stances, none  of  the  partners  had  acquired,  or  could  acquire,  a 
neutral  commercial  domicile,  and  that  the  shares  in  the  proceeds 
of  the  goods  attributable  to  the  German  partners  must  be  con- 
demned; and  thirdly,  that,  as  regards  the  shares  of  the  British 
partners,  the  case  must  be  adjourned  for  further  evidence  as 
to  what  measures,  if  any,  were  taken  by  them  to  sever  their 
connection  with  the  firm  on  the  outbreak  of  war. 

II.  Certain  other  parcels  of  goods  seized  as  prize  were 
claimjed  by  the  shippers,  the  Japanese  branch  office  of  a 
German  company  with  its  head  office  at  Hamburg.  The 
goods  were  consigned  by  the  claimants  from  Japan  to  their 
order,  Hamburg.  Section  6  of  the  Trading  with  the  Enemy 
Proclamation  (No.  2)  of  September  9,  1914,  provides  that 
"  where  an  enemy  has  a  branch  locally  situated  in  British, 
allied,  or  neutral  territory,  not  being  neutral  territory  in 
Europe,-  transactions    by    or    with    such    branch   shall    not    be 
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treated  as  transactions  by  or  with  an  enemy ":— Held,  that 
this  proclamation  did  not  protect  the  goods  from  condemna- 
tion; that  the  sole  question  was  whether  or  not  the  goods  were 
German  goods;  and  that  the  goods  must  be  regarded  as  the 
property  of  the  German  company,  and  not  of  the  Japanese 
branch. 

III.  The  enemy  owners  of  goods  seized  as  prize,  who  have 
pledged  them  to  neutral  bankers  before  war,  do  not  lose  their 
right  to  redeem  the  goods  by  reason  of  the  outbreak  of  war, 
although  the  documents  of  title  to  the  goods  may  be  held  by 
British  agents  of  the  bankers,  who  are  prohibited  from  com- 
mercial intercourse  with  the  pledgors;  and  the  bankers  are 
merely  in  the  position  of  pledgees  whose  claims  cannot  be 
recognised  in  the  Prize  Court— The  Odessa  (ante,  p.  163). 

This  was  a  suit  for  the  condemnation  of  cargo  laden  on 
board  the  British  steamship  Eumaeus,  which  sailed  from 
Japanese  and  Chinese  ports  in  July,  1914,  bouncj  for  British 
and  German  ports.  The  goods  in  question  were  seized  on  the 
arrival  of  the  vessel  in  the  Port  of  London  in  October,  1914. 

An  appearance  was  entered  on  behalf  of  Arnhold  Karberg 
&  Co.,  of  Shanghai,  in  fespect  of  thirty-three  bales  of  feathers 
shipped  "to  order,  Bremen."  The  facts  relating  to  this  claim 
are  fully  stated  in  the  judgment. 

Appearances  were  also  entered  on  behalf  of  the  Kobe  branch 
of  the  Japan  Export  Co.,  m.b.H.  of  Hamburg,  in  respect  of 
(a)  300  cases  of  antimony  shipped  by  the  claimants  to  their 
order,  Hamburg;  (b)  twenty-five  cases  of  vegetable  wax  shipped 
"  to  order,  Hamburg " ;  and  (c)  100  cases  of  camphor  shipped 
"  to  order,  London,  Havre,  or  Hamburg."  A  claim  in  respect 
of  the  cases  of  antimony  was  also  made  by  the  Hong-Kong  and 
Shanghai  Bank,  whose  Kobe  branch  had  made  advances  and 
taken  up  the  bills  of-lading,  and  in  respect  of  the  vegetable  wax 
and  camphor  by  the  International  Bf^nking  Co.  of  New  York, 
who  claimed  as  holders  of  the  bills  of  lading  and  alternatively 
as  pledgees. 

Maurice .  Hill,  K.C.,  and  A.  Neilson,  for  the  Procurator- 
General. 

Stuart  Bevan,  for  Arnhold  Karberg  &  Co. 
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A.  M.  Latter,  for  the  Kobe  branch  of  the  Japan  Export  Co. 
and  the  Hong-Kong  and  Shanghai  Bank. 

C.  R.  Dunlop,  for  the  International  Banking  Co.  of  New 
York. 

[The  arguments  on  the  claim  of  Arnhold  Karberg  &  Co.  suffi- 
ciently appear  from  the  judgment.  In  addition  to  the  cases  there 
cited,  the  following  were  also  referred  to :  The  Danous  [1802] 
(Lords,  March  17,  1802),  reported  in  a  note  to  The  Nayade 
(4  C.  Rob.,  at  p.  255),  The  Harmony  [1800]  (2  C.  Rob.  322; 
1  Eng.  P.C.  241),  and  Nigel  Gold  Mining  Co.  v.  Hoade  [1901] 
(70  L.  J.  K.B.  1006;  [1901]  2  K.B.  849). 

For  the  Kobe  branch  of  the  Japan  Export  Co.,  m.b.H.,  it 
was  argued  that,  although  the  head  office  of  the  company  was 
at  Hamburg,  the  property  in  the  goods  was  in  the  branch;  that 
Japan  permitted  branch  offices  of  German  companies,  under 
licence,  to  transact  their  business;  and  that  by  section  6  of  the 
Trading  with  the  Enemy  Proclamation  of  September  9,  1914,^ 
Great  Britain  also  permitted  trade  by  and  with  branches  of 
enemy  firms  established  in  friendly  territory;  and  Usparicha 
V.  Nobel  [1811]  (13  East,  332),  The  Hoffnung  [1799]  (2  C.  Rob. 
162),  The  Neptunus  [1807]  (6  C.  Rpb.  403;  1  Eng.  P.C.  595), 
Chitly's  Law  of  Nations  (1812),  pp.  273-9,  356,  and  Wheaton's 
International  Law  (4th  Eng.  ed.),  s.  550,  were  referred  to. 

For  the  International  Banking  Co.  of  New  York  it  was 
argued  that  on  the  outbreak  of  war  the  right  of  the  pledgors 
to  redeem  their  goods  was  lost  as  completely  as  if  the  pledgees 
had  exercised  their  power  of  sale — cf.  The  Ningchow  (ante, 
p.  288) — for  the  bills  of  lading  had  been  sent  to  agents  of  the 
pledgees  in  England,  who  would  have  been  guilty  of  the  offence 
of  trading  with  the  enemy  if  they  had  communicated  with  the 
pledgors  or  permitted  them  to  redeem  the  goods.  This  point 
was  not  taken  in  The  Odessa  (ante,  p.  163),  an  admission  having 
been  made  in  that  case  that  the  goods  were  enemy  property.  ] 

Sir   Samuel   Evans   (The   President). — The   claimants,    the 


(1)  Trading  with  the  Enemy  Prodamation  (No.  2),  September  9, 
1914,  s.  6  :  "  Provided  always  that  where  an  enemy  has  a  branch  locally 
situated  in  British,  allied,  or  neutral  territory,  not  being  neutral 
territory  in  Europe,  transactions  by  or  with  such  branch  shall  not  be 
treated  as  transactions  by  or  with  an  enemy." 


THE    EUMAEUS.  609 

Japan  Export  Co.,  m.b.H.,  have  put  in  a  claim  in  these 
proceedings  to  thirty  cases  of  antimony,  which  formed  part  of 
the  cargo  laden  on  board  the  Eumaeus,  consigned  from  Japan 
on  its  way  to  Hamburg. 

The  ground  upon  which  the  claim  has  been  put,  and  argued 
by  Mr.  Latter,  is  that  the  Japan  Export  Co.,  m.b.H.,  in  whom 
the  property  was,  is  in  some  respects  a  different  entity  from  the 
Japan  Export  Co.,  m.b.H.,  of  Hamburg. 

Looking  at  the  documents,  I  have  no  doubt  that  it  is  a  mere 
agency — call  it  a  branch  if  you  like — of  the  head  office  in 
Germany,  carrying  out  all  the  transactions  in  accordance  with 
the  directions  of  the  head  office  in  Germany  and  on  behalf  of 
the  head  office  in  Germany.  It  is  said,  however,  that  the  Japan 
Export  Co.,  of  Kobe,  by  the  proclamation  of  September  9, 
1914,  was  in  some  way  permitted  by  the  Crown,  as  representing 
this  country,  to  carry  on  trade  with  Germany.  I  fail  to  appre- 
ciate the  argument.  The  proclamation  of  September  9,  1914,  is 
a  proclamation  by  the  King  to  his  subjects,  or  to  other  persons 
therein  named  resident  in  this  country,  with  regard  to  their 
rights  to  trade  with  Germany.  It  has  nothing  at  all  to  do  with 
the  question  as  to  what  a  branch  in  Japan  may  or  may  not  do 
with  its  head  office  in  Germany.  The  sole  question  which  I 
have  to  determine  here,  in  my  view,  is  whether  or  not  these 
goods  belonged  to  Germans  at  the  time  of  seizure  on  October  12. 
In  my  judgment  it  is  quite  clear  that  the  goods  were  the  property 
of  the  Japan  Export  Co.,  m.b.H.,  Germany,  and  as  enemy 
property  they  are  subject  to  condemnation.  A  claim  was  put 
in  in  respect  of  those  goods  by  pledgees,  but  that  claim  is  no 
longer  proceeded  with. 

There  are  three  other  items  also  of  goods  consigned  by  the 
Japan  Export  Co.,  m.b.H.,  from  Kobe  to  Hamburg— twenty-five 
cases  of  vegetable  wax,  fifty  cases  of  camphor,  and  another 
fifty  cases  of  camphor.  In  respect  of  those  three  portions  of 
the  cargo,  the  claim  made  is  on  behalf  of  the  International 
Banking  Corporation  of  New  York.  Mr.  Dunlop,  who  has  great 
experience  in  these  cases,  and  who  had  experience  also  in  the 
case  of  The  Odessa  (ante,  p.  163),  says  that  he  is  in  a  position 
in  this  case  to  say  that  the  International  Banking  Corporation 
of  New  York  ought  not  to  be  regarded  merely  as  pledgees 
from   the   moment   of  the   outbreak    of   war.     He    argues   that 
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immediately  you  have  the  outbreak  of  war,  if  there  is  a  pledgor 
and  pledgee,  to  whatever  nationality  they  belonged,  if  the 
pledgor  happens  to  be  an  enemy — if  you  have  a  German  pledgor 
and  an  American  bank  pledgee — immediately  on  the  outbreak  of 
war  the  pledgor  loses  all  right  to  redeem  his  property,  and  the 
goods  must  be  regarded  as  if  at  that  moment  the  property  were 
transformed  from  the  pledgor  to  the  pledgee.  That  is  a  point 
which  was  not  taken  in  The  Odessa  (ante,  p.  163).  I  may  say, 
with  great  respect  to  Mr.  Dunlop  and  to  his  acuteness  in  argu- 
ment, that  it  was  not  taken  because  nobody  thought  it  was 
worth  while  to  take  the  point. 

I  hold  that  this  company,  the  International  Banking  Corpora- 
tion of  New  York,  are  merely  pledgees,  and  in  the  same  position 
as  pledgees  in  the  case  of  The  Odessa  (ante,  p.  163),  and  that 
their  claim  must  fail.  Those  three  parcels  of  goods,  being 
enemy  property,  must  also  be  condemned. 

Then  there  are  three  other  parcels  consisting  of  eleven  cases 
of  asbestos,  two  parcels  of  intestines,  and  another  two  parcels 
of  intestines,  consigned  to  Hamburg,  which  were  clearly  enemy 
property;  and,  moreover,  more  than  six  months  have  elapsed, 
and  there  is  no  claim  in  respect  of  them. 

Therefore,  in  respect  of  all  the  cargoes,  condemnation  of 
which  is  claimed  in  this  writ — except  the  thirty-three  bales  of 
feathers,  which  are  the  subject  of  a  claim  by  Arnhold  Karberg 
&  Co. — I  pass  sentence  of  condemnation  against  the  goods,  or 
against  their  proceeds  if  they  have  been  sold. 

Important  questions  have  been  raised  on  the  claim  of  Arnhold 
Karberg  &  Co.,  to  which  I  desire  to  give  more  consideration 
than  I  can  to-day,  and  I  shall  reserve  my  judgment  in  that  case 
for  a  few  days. 

Cur.  adv.  vult. 

The  Claim  of  Arnhold  Karberg  &  Co. 

Nov.  22.  —  Sir  Samuel  Evans  (The  President).  —  The 
claimants  describe  themselves  as  "Arnhold  Karberg  &  Co.,  of 
Shanghai,  in  the  Republic  of  China,  importers  and  exporters." 
Up  to  the  outbreak  of  war  they  were  a  firm  consisting  of  four 
partners.  They  were  Harry  Edward  Arnhold  and  Charles 
Herbert  Arnhold,  both  British  subjects,  and  Ernst  Goetz  and 
Max    Niclassen,    both    German    subjects.      The    shares    of    the 
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British  subjects  were  43  per  cent.,   and  those  of  the  German 
.subjects  57  per  cent. 

The  two  British  subjects  had  lived  at  Shanghai  for  some 
years.  Goetz  lived  in  London  and  various  places,  and  according 
to  the  deed  of  partnership  was  to  reside  abroad  at  such  places 
as  Harry  Arnhold  should  direct.  After  the  war  he  was  interned 
in  this  country  as  a  German.  Niclassen  lived  at  Berlin,  and  up 
to  the  date  of  the  war  attended  to  the  business  of  the  firm's 
Berlin  house. 

The  claim  was  made  upon  the  footing  that  the  firm's  business 
was  carried  on  from  Shanghai  as  the  head  office.  The  firm 
was  registered  at  Shanghai  in  the  German  Consulate  as  a 
German  firm.  It  was  admitted  that  at  the  time  of  seizure  the 
goods  seized,  and  now  claimed,  were  the  property  of  the  firm 
at  Shaoghai. 

They  were  claimed:   (1)  As  the  property  of  the'  Shanghai 
firm  in  the  character  of  neutral  subjects.     Alternatively,  (2)  the 
shares  of  the  respective  partners  were  claimed  as  the  property  ' 
of  neutral  and  British  subjects  respectively. 

As  to  claim  (1),  it  was  contended  that  the  firm  had  a  neutral 
domicile  in  Shanghai. 

As  to  claim  (2),  apart  from  alleged  commercial  domiciles, 
it  was  admitted  that  the  two  German  partners  were  subjects  of 
the  German  Empire,  and  that  the  other  two  partners  were 
subjects  of  this  country. 

The  claim  has  to  be  considered  both  from  the  point  of  view 
of  the  firm  and  of  its  constituent  partners  in  reference  to  the 
law  of  prize. 

As  to  the  firm,  it  was  contended  that  its  trade  was  carried 
on  in  neutral  territory,  and  it  ought  therefore  to  be  treated  as 
a  neutral  house  of  trade,  and  that  in  consequence  its  property 
was  exempt  from  confiscation  by  capture  at  sea  or  seizure  in 
port.  Assuming,  only  for  the  purpose  of  dealing  with  this 
argument,  that  the  firm  could  be  treated  as  a  separate  entity 
apart  from  its  four  members,  it  is  conceded  that  it  was  a  firm 
registered  at  the  German  Consulate  in  accordance  with  German 
law,  and  that,  so  far  as  the  business  and  assets  or  any  of  the 
partners  were  within  the  jurisdiction  or  control  of  the  German 
Consular  authorities  in  China,  the  firm  was  liable  to  be  treated 
in  all  respects  as  subject  to  German  law. 
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The  firm  itself  after  the  war  took  up  the  position,  in  reference 
to  some  British  merchants,  that  it  was  registered  as  a  German 
firm,  and  that  as  such  it  was  prohibited  by  the  German 
authorities  in  Shanghai  from  carrying  out  its  contracts  with  one 
British  customer. 

Shanghai  is  a  treaty  port  in  the  East,  and  German  merchants 
are,  like  the  merchants  of  Great  Britain  and  other  countries, 
governed  by  the  law  of  their  own  country  in  their  commercial 
business  carried  on  in  that  locality.  I  shall  refer  more  parti- 
cularly to  the  relationship  of  Europeans  trading  or  resident  in 
Oriental  countries  hereafter,  when  considering  the  question  of 
the  commercial  domicile  of  subjects  of  Western  States  carrying 
on  business  at  the  present  day  in  Eastern  countries. 

Having  regard  to  the  establishment  of  registration  of  the 
firm  of  Arnhold  Karberg  &  Co.,  in. Shanghai,  as  a  German  firm, 
subject  to  German  laws  under  treaty  with  China,  and  with 
exterritorial  rights  and  privileges,  I  am  of  opinion  that  the 
firm  should  be  treated  in  all  matters  relating  to  the  jurisdiction 
of  a  Prize  Court  in  time  of  war  as  if  it  were  established  in 
Germany  itself.  In  other  words,  the  business  at  Shanghai  must 
be  regarded  as  enemy  business  carried  on  in  an  enemy  house 
of  trade. 

A  similar  result  must,  in  my  view,  follow  from  a  considera- 
tion of  the  position  of  the  firm,  not  as  a  separate  entity,  as 
was  contended,  but  from  the  more  accurate  position  of  a 
partnership  of  the  four  individual  partners.  They,  although 
subjects  of  different  States,  agreed  to  carry  on  the  business  in 
co-partnership  in  Shanghai,  and  as  such  were  the  joint  owners, 
in  varying  shares  or  proportions,  of  the  goods  now  claimed. 

What  were  their  individual  national  characters  in  relation 
to  this  business?  Had  such  of  them  as  were  enemy  subjects 
acquired  a  commercial  domicile  in  a  neutral  country  so  as  to 
give  exemption  to  their  property  from  confiscation  jure  bellil 
Had  such  of  them  as  were  British  subjects  acquired  such  a 
domicile  as  would  protect  them  if  engaged  in  business  with 
enemy  partners?  Had  the  partners  only  joined  in  a  house  of 
trade  entitled  to  be  regarded  as  a  neutral  house  of  trade?  Or 
were  the  British  subjects  partners  in  an  enemy  house  of  trade, 
with  the  obligations  of  withdrawing,  and  subject  to  the  penalties 
of  not  withdrawing,  in  proper  course  on  the  outbreak  of  war? 
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The  celebrated  case  of  The  Indian  Chief  [1800]  (3  C.  Rob. 
12;  1  Eng.  P.C.  251)  was  referred  to  as  the  great  authority 
upon  the  doctrine  of  the  immiscible  character  of  merchants  of 
Western  countries  residing  and  carrying  on  trade  in  Oriental 
lands.  For  the  spirit  of  the  doctrine,  discussed  with  such 
felicity,  dignity,  and  wealth  of  languag-e,  that  classical  judgment 
will  always  be  referred  to.  But  it  must  be  remembered  that 
the  case  dealt  with  what  was  known  as  the  "  factory  "  system, 
which  has  long  since  passed  away.  The  "  factory  "  (to  use  the 
words  of  Sir  Francis  Piggott,  ex-Chief  Justice  of  Hong-Kong) 
"was  an  establishment  to.lerated  by  the  State  in  which  it  was 
set  up,  wljich,  apparently  for  the  convenience  of  all  parties, 
was  wi^drawn,  as  well  as  all  persons  therein  residing,  from 
the  (^ration  of  local  laws." 

The  law  applicable  to  this  archaic  and  obsolete  system  is 
that  which  was  laid  down  by  Lord  Stowell  in  The  Indian  Chief 
(3  C.  Rob.  12;  1  Eng.  P.C.  251),  and  it  is  sufficiently  stated  in 
this  passage  from  his  judgment: 

"  It  is  to  be  remembered  that  wherever  even  a  mere  factory 
is  founded  in  the  Eastern  parts  of  the  world,  European  persons 
trading  under  the  shelter  and  protection  of  those  establishments 
are  conceived  to  take  their  national  character  from  that  associa- 
tion under  which  they  live  and  carry  on  this  commerce.  It  is 
a  rule  of  the  law  of  nations  applying  particularly  to  those 
countries.  ...  In  China,  and  I  may  say  generally  throughout 
the  East,  persons  admitted  into  a  factory  are  not  known  in 
their  own  peculiar  national  character;  and,  being  not  admitted 
to  assume  the  character  of  the  country,  they  are  considered  only 
in  the  character  of  that  association  or  factory." 

Since  the  days  of  The  Indian  Chief  (3  C.  Rob.  12;  1  Eng. 
P.C.  251)  a  vast  change  has  come  over  the  conditions  of 
commerce  between  Western  and  Eastern  States.  Lord  Stowell 
quoted  the  line  Doris  amara  suam  non  intermiscuit  undam.  But 
the  sea,  never  changing,  and  yet  ever  changing  within  the  limits 
set  to  the  waters,  has  ceased  to  be  a  separating  influence  between 
distant  lands  in  times  of  peace,  especially  since  the  advent  and 
with  the  development  of  steam  transit.  It  has  rather  become  a 
means  of  union  than  of  separation  in  the  world  of  commerce. 
And  Eastern  nations  have  long,  grown  out  of  the  state  of 
necessity  for  the  factory  system.     Commerce  has  been  fostered, 
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and  the  great  States  of  the  East  have  been  willing  to  grant 
to  subjects  and  citizens  of  the  European  nations  exterritorial 
privileges  of  an  extensive  kind  under  treaties  and  otherwise, 
which  relieve  those  to  whom  they  are  granted  from  obedience 
to  the.  laws  of  the  Oriental  States  in  which  they  reside  and 
carry  on  business,  and  permit  them  to  be  governed,  more 
especially  in  relation  to  their  commerce,  by  the  laws  of  their 
own  States. 

Under  treaty  China  has  accorded  the  rights  and  privileges 
of  exterritoriality  to  the  chief  European  States.  In  Shanghai 
there  is  a  British  Supreme  Court.  In. other  parts  of  China  there 
are  the  usual  Consular  Courts.  It  is  not  necessary  to  give  any 
details  of  the  privileges.  The  British  communities  are  now 
regulated  by  the  China  and  Corea  Order  in  Council  of  1904. 
Similar  regulations  exist  for  other  European  countries,  including 
Germany;  and  it  may  be  stated  shortly  that  the  effect  of  these 
is  that  not  only  are  the  respective  European  communities 
governed  by  their  own  national  laws  among  themselves,  but 
thai  the  Chinese  authorities  are  precluded  from  exercising  any 
authority  in  any  disputes  between  the  subjects  or  citizens  of 
the  European  States  respectively,  and  other  foreigners. 

Every  British  subject  is  required  to  register  himself  annually 
in  the  prescribed  Consulate — see  China  and  Corea  Order  in 
Council,  1904,  s.  162.  The  subjects  of  other  States  have  to  do 
likewise.  As  one  writer  has  said :  "  The  register  is  essential 
in  order  that  the  protecting  duties  of  the  Minister  may  be  pro- 
perly exercised;  it  would  be  essential  even  if  there  were  only 
the  national  and  the  British  communities;  it  is  ten  times  more 
important  when  the  foreign  community  is  composed  of  many 
nationalities.  If  the  sheep  upon  the  mountains  are  not  marked, 
how  shall  the  shepherds  know  their  sheep?  " 

In  the  present  case  the  two  British  subjects  registered  them- 
selves in  the  British  Consulate.  They  appear,  however,  to  have 
been  prevailed  upon  to  allow  the  firm  to  be  registered  in  the 
German  Consulate  as  a  German  firm.  This  has  been  explicitly 
stated  in  the  affidavits  in  the  present  case.  The  fact  and  the 
results  were  more  fully  stated  in  an  affidavit  by  the  chief  partner, 
Mr.  Harry  E.  Arnhold,  in  certain  prize  proceedings  in  the  Prize 
Court  at  Alexandria  in  The  Derfflinger  (No.  3)  (post,  p.  643) 
as  follows: 
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"  The  firm  of  Arnhold  Karberg  &  Co.,  for  the  purposes  of 
its  business  in  China,  has  been  and  remains  registered  at  the 
German  Consulate  General  at  Shanghai,  in  accordance  with 
German  law,  as  a  German  firm,  and  so  far  as  the  business  and 
assets  or  any  of  the  partners  in  the  said  firm  are  within  the 
jurisdiction  or  control  of  the'  German  Consular  authorities  in 
China,  the  said  firm  is  liable  to  be  treated  in  all  respects  as 
subject  to  German  law.  In  particular,  the  said  German  Consular 
authorities  will  not,  so  far  as  their  jurisdiction  extends,  permit 
the  said  firm  to  be  dissolved  or  wound  up,  or  its  property  or 
assets  to  be  dealt  with  in  derogation  of  the  rights  of  the  German 
partners  in  the  firm,  and  will  not  permit  the  British  partners 
to  take  over  the  property  and  assets  of  the  said  firm,  or  to  carry 
on  its  business  otherwise  than  for  the  benefit  of  all  partners  in 
the  firm." 

That  was  the  character  which  the  partners,  by  their  action, 
gave  to  the  firm. 

In  this  case  I  am  not  called  upon  to  express  any  opinion 
upon  the  question  whether  at  the  present  day  a  British  subject 
can  acquire  a  civil  domicile  in  an  Oriental  country  like  China. 

Tootal's  Trusts,  In  re  [1883]  (52  L.  J.  Ch.  664;  23  Ch.  D. 
532),  may  or  may  not  be  good  law.  It  has  been  much  criticised 
by  jurists,  and  has  recently  been  dissented  from  in  a  judgment 
of  the  Supreme  Judicial  Court  of  Maine  in  Mather  v. 
Cunningham  [1909]  (105  Maine  Reports,  326;  74  Atlantic 
Reporter,  809).  The  decision  in  the  case  now  before  the  Court 
does  not  involve  that  question.  Neither  of  the  British  partners 
claims  to  have  acquired  such  domicile.  They  assert  their  British 
citizenship.  The  two  German  partners  likewise  do  not  seek  to 
renounce  their  German  domicile. 

Nor  is  it  necessary  to  pronounce  a  decision  upon  the  general 
question  whether  for  purposes  of  the  law  of  prize  a  commercial 
domicile  can  be  acquired  by  Europeans  in  Eastern  countries. 
I  think  it  must  depend  upon  circumstances.  For  instance,  it 
is  difficult  to  find  any  good  reason  why  a  British  subject  might 
not  have  a  commercial  domicile  in  a  country  like  Japan,  where 
consular  jurisdiction  and  exterritorial  privileges  have  been 
abolished  for  some  years.  Domicile  is  a  term  which  eludes 
scientific  definition. 

But  the  definition  of  Professor  Dicey  of  commercial  domicile, 

p.c.c.  39 
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as  "  such  residence  in  a  country  for  the  purpose  of  trading 
there  as  makes  a  person's  trade  or  business  contribute  to  or  form 
part  of  the  resources  of  such  country,  and  renders  it  therefore 
reasonable  that  his  hostile,  friendly,  or  neutral  character  should 
be  determined  by  reference  to  the  character  of  such  country" 
(Dicey's  Conflict  of  Laws  (2nd  ed.  1908),  p.  742),  is  sufficiently 
clear  and  accurate  for  practical  purposes. 

Neither  of  the  German  partners  was  resident  in  Shanghai. 
One  of  them  had  his  residence  in  Berlin.  The  latter's  share  of 
the  goods  claimed  would  therefore  be  liable  to  capture  and 
confiscation  as  prize  in  any  event,  even  if  the  partnership  con- 
stituted a  neutral  house  of  trade.  The  former's  share  is  also 
confiscable  as  belonging  to  an  enemy,  as  he  did  not  reside  where 
it  is  suggested  he  might  have  acquired  a  commercial  domicile. 
In  any  event,  having  regard  to  the  exterritorial  conditions  of 
European  traders  in  Shanghai,  I  am  of  opinion  that  neither  of 
the  partners,  British  or  German,  did  acquire,  or  could  have 
acquired,  a  neutral  commercial  domicile  in  Shanghai  in  the 
circumstances  of  the  present  case. 

I  have  already  stated  that  the  partnership,  which  was  regis- 
tered as  a  German  firm  under  the  exterritorial  privileges  granted 
to  Germany,  cannot  be  said  to  be  a  neutral  house  of  trade  in 
Shanghai.  I  fail  to  see  how  the  business  can  be  regarded  except 
as  an  enemy  concern.  It  is,  in  my  view,  to  be  treated  as  an 
enemy  house  of  trade,  just  as  much  as  if  the  German  authorities 
and  community  under  and  among  which  it  was  established  were 
within  a  German  colony  or  within  the  precincts  of  Germany 
itself. 

This  being  so,  I  condemn  the  57/100  shares  of  Goetz  and 
Niclassen  in  the  goods  as  enemy  property  to  be  forfeited  to  the 
Crown  as  droits  of  Admiralty. 

Whether  the  43/100  shares  of  H.  E.  Arnhold  and 
C.  H.  Arnhold  should  be  condemned  depends  upon  whether 
they  took  proper  steps  in  due  time  to  dissociate  themselves  from 
the  business.  Unfortunately,  the  facts  placed  before  the  Court 
as  to  what  part,  if  any,  they  took  in  the  firm's  business  since 
the  war  were  meagre,  and  the  matter  is  left  in  doubt  even 
upon  their  own  shewing.  The  second  affidavit  of  C.  H.  Arnhold 
states  that  he  and  his  brother  "  in  the  month  of  May,  1915,  both 
ceased  to  have  anything  to  do  with  or  to  take  any  part  in  the 
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affairs  of  the  business  of  Arnhold  Karberg  &  Co.  at  Shanghai 
or  elsewhere  in  China."  It  is  explained  that  they  started  a 
business  of  their  own  in  January,  1915,  and  that  from  January 
they  only  collected  assets  and  paid  the  liabilities  of  the  old 
firm's  business.  They  appear  to  have  been  in  some  communi- 
cation with  the  British  Board  of  Trade.  The  period  from 
August  4,  1914,  to  January,  1915,  is  not  illuminated  by  any 
evidence. 

The  Procurator-General  relied  upon  a  letter  of  September  25, 
1914,  written  in  the  name  of  the  firm  to  Weis  &  Co.  I  ascer- 
tained that  the  letter  was  written  by  Goetz.  I  do  not  think  that 
letter  sufficient  to  shew  that  the  British  partners  continued  to 
take  part  in  the  business. 

Mr.  Bevan,  for  the  claimants,  said  that  he  would  tender 
Mr.  C.  H.  Arnhold  as  a  witness,  but  he  was  not  called. 

In  this  state  of  the  evidence  I  do  not  propose  to  pass  final 
judgment  as  to  the  shares  of  the  British  partners.  If  on  further 
investigation  by  the  Procurator-General  he  is  satisfied  that  they 
did  not  continue  to  carry  on  the  business  in  conjunction  with 
their  German  partners  after  the  war  in.  such  a  way  as  to  subject 
their  shares  to  risk  of  confiscation,  an  application  can  be  made 
to  the  Court  to  release  the  shares  to  them.  If  otherwise,  then 
H.  E.  Arnhold  and  C.  H.  Arnhold  must  produce  evidence  before 
the  Court  within  a  reasonable  time  to  explain  what  they  did  to 
break  off  their  connection  with  the  business  afte^  war  began. 

I  accordingly  give  the  Procurator-General  and  Messrs.  H.  E. 
and  C.  H.  Arnhold  liberty  to  apply  as  to  the  separate  shares 
of  the  latter. 


Solicitors — Treasury  Solicitor,  for  Procurator-General;  Coward  & 
Hawksley,  Sons  &  Chance,  for  Arnhold  Karberg  &  Co.  ;  Gilbert  Samuel 
&  Co.,  for  Kobe  branch  of  Japan  Export  Co.,  and  Hong-Kong 
and  Shanghai  Banking  Corporation;  Paines,  Blyth  &  Huxtable,  for 
International  Bank  Corporation  of  New  York. 

[Beported  by  B.  C.  Trehern,  Esq.,  Barrister-at-Law. 
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[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President).     Nov.  22,  1915. 

THE  ST.  HELENA. 

Cargo  —  Seizure  as  Prize  —  Release  —  Freight  —  Action  for 
Freight  in  King's  Bench  Division — Subsequent  Motion  in  Prize 
Court — Jurisdiction — Effect — Plea  of  Res  Judicata — Estoppel. 

A  cargo  of  cotton,  wheat,  and  phosphate  rock,  laden  in,  a 
British  vessel  and  consigned  to  Hamburg,  was  seized  as  prize. 
Before  the  condemnation  suit  in  prize  was  tried  the  Procurator- 
General  ascertained  that  the  phosphate  rock,  which  had  been 
discharged  and  warehoused  at  Runcorn,  was  owned  by  the 
consignors,  a  neutral  company,  and  this  portion  of  the  cargo 
was  released.  Under  the  charterparty  the  shipowners  had  a 
lien  for  freight,  and  to  gel  possession  of  their  phosphate 
the  cargo  owners,  under  protest,  deposited  1,680Z.  with  the 
wharfingers  in  accordance  with  the  provisions  of  the  Merchant 
Shipping  Act,  1894. 

The  shipowners  brought  an  action  in  the  King's  Bench 
Division,  claiming  a  declaration  that  they  were  entitled  to  the 
1,680Z.  or  to  a  qfim  pro  rata  itineris.  Rowlatt,  J.,  held  that, 
the  voyage  not  having  been  completed,  the  shipowners  were 
not  entitled  to  full  freight,  and  that,  there  being  no  agreement 
to  accept  delivery  of  the  phosphate  rock  at  Runcorn  in  discharge 
of  the  obligation  to  deliver  at  Hamburg,  they  were  not  entitled 
to  freight  pro  rata  itineris  {Law  Journal,  vol.  50,  p.  241). 

Thereupon  the  shipowners  moved  in  the  Prize  Court  for  a 
declaration  that  they  were  entitled  to  a  sum  in  lieu  of  freight 
to  be  assessed  by  the  Registrar.  The  cargo  owners  contended 
that  the  matter  was  res  judicata. 

Held,  that,  as  the  claim  arose  out  of  a  seizure  in  prize,  the 
rights  of  the  claimants  must  be  determined  in  accordance  with 
the  principles  of  prize;  thai  the  matter  was  not  res  judicata, 
as  the  action  in  the  King's  Bench  Division  was  upon  a  contract, 
and  was  decided  according  to  common  law  principles,  and  not 
according   to   the  equitable  principles   by   which,   in   the   Prize 
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Court,  a  sum  in  lieu  of  the  full  freight  can  be  given;  and  that 
the  shipowners  jjoere  entitled  to  an  order  for  a  reference  to  the 
Registrar  to  assess  the  amount,  if  any,  which  should  be  allowed 
them  in  respect  of  freight  for  the  carriage  of  the  cargo  to" 
Runcorn. 

Motion  for  payment  of  freight. 

This  was  a  motion  on  behalf  of  the  St.  Enoch  Shipping  Co., 
Lim.,  the  owners  of  the  steamship  St.  Helena,  that  it  should 
be'  pronounced  that  they  were  entitled  to  be  paid  a  sum  in 
respect  of  freight  bj  the  Phosphate  Mining  Co.,  of  New  York, 
and  that  the  amount  thereof  should  be  referred  to  the  Registrar 
and  Merchants. 

The  facts  shortly  were  as  follows : 

By  a  bill  of  lading  dated  July  3,  1914,  the  Phosphate 
Mining  Co.  (hereinafter  called  the  cargo  owners)  shipped  at 
Tampa,  Florida,  in  the  St.  Helena,  a  British  ship  owned  by 
the  St.  Enoch  Shipping  Co.,  2,550  tons  of  phosphate  rock  to 
be  delivered  at  Hamburg  to  the  order  of  the  cargo  owners  or 
their  assigns,  they  paying  freight  at  the  rate  therein  named. 
The  bill  of  lading  was  subject  to  certain  exemptions  from 
liability,  including  arrests  and  restraints  of  princes,  rulers, 
and  people,  and  other  conditions  as  per  charterparty  dated 
November  11,  1913.  By  the  charterparty  the  shipowners  were 
entitled  to  a  lien  on  the  cargo  for  all  freight. 

On  August  3,  1914,  the  St.  Helena  arrived  off  the  Lizard, 
and  there  she  was  advised  by  the  Admiralty  to  discharge  her 
cargo  (of  which  the  phosphate  rock  formed  only  a  part)  at 
some  port  in  the  United  Kingdom.  On  August  4  war  broke 
out  between  Great  Britain  and  Germany,  and  it  thereupon 
became  impossible  and  illegal  for  the  vessel  to  proceed  to 
Hamburg.  On  August  7  the  master  of  the  ship  was  ordered 
by  the  owners  to  proceed  to  Manchester,  which  he  did.  On 
August  12  the  cargo  was  arrested  by  the  Admiralty  Marshal 
as  prize,  and  the  ship  was  ordered  to  Runcorn,  where  the 
cargo  was  discharged.  Before  the  condemnation  suit  in  prize 
was  heard  the  Procurator-General  released  the  phosphate  rock, 
which  was  deposited  with  the  Manchester  Ship  Canal  Co., 
subject  to  the  shipowners'  lien  for  freight.  On  December  16, 
1914,   the  cargo   OAvners   deposited,   under  protest,    1,680Z.    for 
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freight  in  accordance  with  the  Merchant  Shipping  Act,  1894, 
and  took  the  phosphate  rock  away. 

Thereupon  the  shipowners  brought  an  action — St.  Enoch 
'Shipping  Co.  v.  Phosphate  Mining  Co.  [1915]  {Law  Journal, 
vol.  50,  p.  241) — ^in  the  King's  Bench  Division  before  Rowlatt, 
J.,  claiming  a  declaration  that  they  were  entitled  to  the  1,680?., 
an  order  for  payment  thereof,  or  of  such  sum  as  might  be  due 
to  them  pro  rala  itineris.  It  was  contended  on  their  behalf 
that,  as  the  delivery  at  Hamburg  was  prevented  by  the  act  of 
the  law,  they  were  entitled  to  the  full  freight  or,  if  not, 
inasmuch  as  the  cargo  owners  had  received  the  phosphate  at 
Runcorn,  to  freight  pro  rata  itineris. 

Rowlatt,  J.,  held  that  the  voyage,  not  having  been  com- 
pleted, the  shipowners  were  not  entitled  to  full  freight,  and 
that,  there  being  no  agreement  to  accept  delivery  of  the 
phosphate  at  Runcorn  in  discharge  of  the  obligation  to  deliver 
it  at  Hamburg,  they  were  not  entitled  to  freight  pro  rata  itineris. 

The  shipowners  gave  notice  of  appeal.' 

On  September  30  the  shipowners  served  the  cargo  owners 
with  the  notice  of  the  present  motion  in  the  Prize  Court. 

Inskip,  K.C.,  and  W.  N.  Raeburn,  for  the  shipowners. — 
The  claim  arises  out  of  a  seizure  as  prize,  and  is  within  the 
exclusive  jurisdiction  of  the  Prize  Court — The  Corsican  Prince 
(ante,  p.  178);  see  also  The  Iolo  {ante,  p.  291)  and  The  Juno 
{ante,  p.  151).  The  King's  Bench  Division  had  no  jurisdiction 
to  apply  the  equitable  principles  of  the  Prize  Court,  and  the 
fact  that  a  claim  was  made  at  common  law  under  a  mistaken 
assumption  does  not  estop  the  shipowners  from  coming  to  the 
Prize  Court  to  have  the  matter  dealt  with  according  to  prize 
law.  The  claims  are  entirely  different.  The  action  in  the 
King's  Bench  Division  was  on  the  contract  of  carriage,  and 
was  concerned  with  municipal  law  only.  The  matter,  therefore, 
is  not  res  judicata — Hunter  v.  Stewart  [I86i]  (31  L.  J.  Ch. 
346)  and  The  Duchess  of  Kingston's  Case  [1776]  (20  St.  Tr. 
355;  1  Leach  C.C.  146) — and  the  claimants  are  entitled  to  a 
sum  in  respect  of  freight  to  be  assessed  in  accordance  with 
the  principles  laid  down  in  The  Juno  {ante,,  p.  151). 

(1)    On   December   15,    by   motion   in   the   Court   of    Appeal,    the 
shipowners  withdrew  their  appeal. — Ed. 
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Roche,  K.C.,  and  R:  A.  Wright,  for  the  cargo  owners. — 
The  claimants  deliberately  sought  the  jurisdiction  of  the  King's 
Bench  Division,  and  Rowlatt,  J.,  decided  on  the  money  claim, 
which  is  identical  with  that  now  put  forward.  Therefore  the 
claimants  are  estopped  from  bringing  a  second  claim  in  respect 
of  the  same  matter — see  Shoe  Machinery  Co.  v.  Cutlan  [i896] 
(65  L.  J.  Ch.  44,  314;  [1896]  1  Ch.  667)  and  Knight  v. 
SiMMONDs  [1896]  (65  L.  J.  Ch.  583;  [1896]  2  Ch.  294)— or 
from  contending  that  a  Court  of  King's  Bench  is  not  a  com- 
petent tribunal  to  adjudicate  upon  the  claim.  Rowlatt,  J., 
held  that  the  seizure  as  prize  was  immaterial  to  the  question 
of  freight;  and  the  distinction  between  this  case  and  The 
CoRSicAN  Prince  {ante,  p.  178)  is  that  in  the  latter  case  the 
Prize  Court  was  dealing  with  the  consequences  of  capture,  and 
not  merely  with  events  which  might  happen. .  The  facts  in  the 
present  case  are  entirely  different  from  those  in  The  Iolo  (ante, 
p.  291),  where  the  Procurator-General  had  given  an  under- 
taking that  the  release  was  subject  to  payment  of  freight, 

Theobald  Mathew,  for  the  Procurator-General,  took  no  part 
in  the  arguments. 

Sir  Samuel  Evans  (The  President). — I  should  have  liked 
to  have  the  assistance  of  the  Court  of  Appeal  if  that  could  have 
b6en  afforded  to  me;  but  the  claimants  here,  the  owners  of  the 
ship,  are  entitled  to  my  decision  upon  the  claim  which  they 
bring  forward,  and  I  must  give  it. 

They  claim  certain  moneys  in  lieu  of  freight  for  carrying 
the  cargo,  which  consisted  of  phosphate  rock,  from  the  port 
of  loading  until  the  ship  was  diverted  and  the  cargo  was 
discharged  elsewhere.  It  appears  that  there  was  a  cargo  of 
cotton  and  a  cargo  of  wheat  on  board,  in  respect  of  which 
there  was  a  judgment  for  their  condemnation  as  prize.  There 
was  a  seizure  also  of  the  cargo  of  phosphate,  with  which  we 
are  now  dealing.  But  further  investigations  were  m&de  by  the 
Procurator-General,  and  after  an  interval  of  time  this  cargo 
was  released  to  the  owners,  the  Phosphate  Mining  Co., 
subject  to  any  questions  which  might  arise  between  them  and 
the  shipowners. 

The  question  now  before  me  is  whether  or  not  the  claimants 
are  entitled  to  have  an  enquiry  made  into  the  question  whether 
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some  sum,  and,  if  so,  what  sum,  ought  to  be  allowed  to  them 
in  respect  of  freight  for  the  carriage  of  this  cargo  so  far  as 
they  carried  it.  The  preliminary  objection  which  has  been 
taken  is  that  the  claimants  have  already  chosen  another  tribunal, 
to  which  they  resorted — namely,  one  of  the  Judges  of  the  King's 
Bench  Division. 

An  action  was  brought  in  the  King's  Bench  Division  which 
came  to  triaj  before  Mr.  Justice  Rowlatt,  and  that  action  is 
now  on  its  way  to  the  Court  of  Appeal,  and  will  be  dealt  with 
there  unless  the  appeal  be  abandoned.^  Mr.  Justice  -Rowlatt, 
it  is  said,  decided  the  very  question  which  I  am  asked  to 
decide  here,  and  the  contention,  therefore,  is  that  this  matter 
is  res  judicata  and  that  this  Court  has  no  right  to  deal  with  it. 

I  do  not  think  that  Mr.  Justice  Rowlatt  did  decide  the 
question  which  I  am  called  upon  to  decide.  The  case 
before  Mr.  Justice  Rowlatt  was  a  case  of  an  action  upon 
a  contract  for  a  certain  sum  for  freight — the  named  sum 
according  to  the  bill  of  lading,  or  for  a  sum  which  was 
to  be  ascertained  pro  rata  ilineris,  as  it  was  described  in  one 
part  of  the  judgment,  as  upon  a  quantum  meruit.  I  do  not 
find  that  any  application  was  made  to  the  learned  Judge  to 
proceed  upon  principles  which  are  applicable  to  cases  of  this 
description  in  the  Court  of  Prize.  The  plaintiffs  did  not  appear 
before  him  and  say,  "  We  are  not  entitled  according  to  the 
common  law — according  to  the  municipal  law — to  anything  at 
all,  but  we  hope  that  you  will  apply  the  equitable  principles 
which  have  been  applied  in  the  Prize  Court  and  give  us  some 
sum  in  lieu  of  the  full  freight."  That  application  was  never 
made,  and  the  learned  Judge  never  decided  upon  any  such 
claim  as  that.  Upon  the  claim  which  was  made  before  him — 
a  claim  under  the  municipal  law — ^he  decided  and  pronounced 
judgment. 

The  claimants  now  come  here  and  say  that  there  was  no 
jurisdiction  in  the  King's  Bench  Divisioa  which  would  entitle 
the  learned  Judge  to  deal  with  the  matter  upon  the  footing  on 
which  it  ought  to  be  dealt  with  in  this  Court.  Therefore  they 
say,  "  So  far  as  our  present  claim  is  concerned,  we  did  not 
make  it  in  the  Court  of  King's  Bench,  and  we  could  not  do 
so  because  it  had  no  jurisdiction  to  deal  with  such  a  matter." 
In  this   Court  I   have   jurisdiction  to   deal   with   it  if   it   is   a 
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matter  arising  out  of  a  seizure  as  prize,  and  I  think  it  is 
perfectly  clear,  according  to  the  evidence,  not  only  that  there 
was  a  seizure  as  prize  of  this  cargo,  but  that  such  rights  as 
the  claimants  have  for  the  carriage  of  the  cargo  must  be  deter- 
mined in  accordance  with  the  principles  in  prize.  The  freight, 
or  sum  in  lieu  of  freight,  to  which  they  may  be  entitled  will 
depend  upon  certain  matters  which  have  arisen  as  the  con- 
sequences of  the  seizure  as  prize  by  the  Procurator-General. 

I  have  gone  fully  into  the  decisions  of  my  predecessors  in 
the  Prize  Court,  and  into  the  decisions  relating  to  similar 
questions  in  cases  before  the  Court  of  King's  Bench  in  the 
old  days,  and  I  have  set  out  my  conclusions  in  the  case  of 
The  Corsican  Prince  {ante,  p.  178).  It  is  quite  unnecessary 
for  me  to  repeat  anything  that  I  there  said.  I  think  that  this 
claim  is  within  the  decision  in  The  Corsican  Prince  {ante, 
p.  178).  The  facts  relating  to  the  two  cases  are  different,  but 
I  think  that  the  principles  to  be  applied  are  the  same,  and 
that  the  claimants  are  entitled  to  an  order  from  me  that  the 
matter  be  referred  to  the  Registrar  to  decide  what  sum  should 
be  allotted  to  them,  if  any,  in  respect  of  freight  for  the  carriage 
of  this  cargo. 

Leave  to  admit  an  appeal.    Security  2001. 


Solicitors — ^Lowless  &  Co.  ;  W.  A.  Crump  &  Son ;  Treasury  Solicitor. 
[Beported  hy  E.  C.  Trehern,  Esq.,  Barriater-at-Law. 


[admiralty,     in  prize.] 

Sir  Samuel  Evans  (The  President). 

Nov.  15,  18,  29,  1915. 

THE  KRONPRINZESSIN  CECILIE. 

Cargo — Passing  of  Property — Bills  of  Lading  Indorsed  to 
"Selling  agents  "—Payment  of  Drafts  Refused— Intention  to 
Pass  Property — Effect. 

Under  an  arrangement  entered  into  between  a  number  of 
lead^producing    companies,    before    the    outbreak    of    war    an 
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American  corporation  shipped  a  quantity  of  lead  under  bills  of 
lading  which  were  indorsed  to  a  German  metal  company 
at  Frankfort,  described  as  "  selling  agents."  By  the  terms  of 
business  between  the  parties  the  corporation  did  not  reserve  any 
right  of  disposal  of  the  goods  after  shipment.  The  bills  of 
lading  and  an  invoice  were  forwarded  to  the  German  company, 
and  the  shippers  drew  on  a  British  company,  who  were  parties 
to  the  arrangement,  for  the  provisional  price,  which  was  not  the 
exact  price  at  which  the  goods  were  sold  by  the  selling  agents, 
less  commission,  but  a  price  fixed  by  computation  of  sales 
supplied  by  other  producers.  On  August  5,  1914,  the  lead 
was  seized  as  prize,  and  on  August  8  the  British  company, 
owing  to  the  outbreak  of  war,  refused  to  honour  the  draft. 
The  American  corporation  claimed  that  the  property  in  the  goods 
still  remained  in  them: — Held,  that,  even  if  the  German  company 
were  merely  selling  agents,  the  property  in  the  goods  could  still 
pass  to  them  from  the  American  principals;  that  the  question 
whether  the  property  had  passed  depended  on  the  intention  of 
the  parties,  and  was  a  question  of  fact;  and  that  on  the  facts 
the  property  had  passed,  and  was  therefore  enemy  property  at 
the  time  of  seizure. 

Action  for  a  declaration  as  to  the  ownership  of  cargo. 

On  August  5,  1914,  the  steamship  Kronprinzessin  Cecilie, 
belonging  to  the  Hamburg-Amerika  Line,  was  seized  as  prize, 
together  with  her  cargo,  at  Falmouth.  Part  of  the  cargo  con- 
sisted of  350  tons  of  pig  lead,  and  in  the  present  action  the 
Crown  asked  for  a  declaration  as  to  its  ownership,  as,  assuming 
it  to  be  enemy  property,  it  would  follow  the  result  of  the  trial 
of  the  action  against  the  ship.  In  that  action,  which  had  not 
yet  been  tried,  the  shipowners  were  claiming  to  be  entitled  to 
the  benefit  of  the  Sixth  Hague  Convention. 

The  lead  was  claimed  by  the  consignors  and  shippers,  the 
American  Smelting  and  Refining  Co.  The  case  for  the  Crown 
was  that  the  property  in  the  lead  had  passed  to  the  Metall- 
gesellschaft,  of  Frankfort. 

The  facts  and  arguments  are  stated  in  the  judgment. 

Dawson  Miller,  K.C.,  and  R.  A.  Wright,  for  the  Procurator- 
General. 
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Leslie  Scott,  K.C.,  and  C.  R.  Dunlop,  for  the  claimants. 

Leek,  K.C.,  and  D.  Stephens  watched  the  case  tor 
H.  R.  Merton  &  Co.,  Lim. 

[In  the  course  of  the  arguments  Ikeland  v.  Livingston 
[1872]  (41  L.  J.  Q.B.  201;  L.  R.  5  H.L.  395),  Wait  v.  Baker 
[18Jf8]  (17  L.  J.  Ex.  307;  2  Ex.  1),  and  Benjamin  on  Sale 
(5th  ed.),  pp.  394-5,  were  referred  to.] 

Cur.  adv.  vult. 

Nov.  29. — Sir  Samuel  Evans  (The  President). — The 
subject-matter  of  the  dispute  in  these  proceedings  is  a  con- 
signment of  350  tons  of  pig  lead  laden  in  the  steamship 
Kronprinzessin  Cecilie,  of  the  Hamburg-Amerika  Line,  bound 
from  New  York  to  Hamburg. 

The  consignors  were  the  American  Smelting  and  Refining 
Co.,  a  corporation  of  the  State  of  New  Jersey,  United  States  of 
America,  who  are  the  claimants.  The  consignment  was  shipped 
under  bills  of  lading  to  the  order  of  the  shippers  at  Hamburg. 
The  bills  of  lading  were  indorsed  by  the  American  Smelting 
and  Refining  Co.  to  the  "  Metallgesellschaft,  or  order,"  and 
were  sent  forward  to  the  Metallgesellschaft  at  their  head  office 
at  Frankfort.  The  shipment  took  place  at  the  end  of  July,  1914, 
and  the  goods  were  seized  at  Falmouth  on  August  5,  1914. 

The  question  which  falls  to  be  decided  is  whether  at  the 
date  of  seizure  the  goods  were  the  property  of  the  American 
Smelting  and  Refining  Co.  or  of  the  Metallgesellschaft;  or,  in 
other  words,  whether  they  were  the  property  of  neutral  citizens 
or  of  enemy  subjects. 

The  Metallgesellschaft  is  a  German  company,  well  known  as 
one  of  the  largest  metal  merchants  or  dealers  in  the  world  before 
the  present  war.  The  claimants'  contention  is  that  this  enemy 
company  acted  merely  as  selling  agents  for  them  in  this  trans- 
action, and  that  they  had  no  property  in  the  goods.  The 
business  connection  between  the  American  and  the  German 
companies  requires  to  be  stated. 

In  1909  an  arrangement,  briefly  described  as  the  "  Pig  Lead 
Convention,"  was  made  between  certain  lead-producing  concerns 
of  Spain,  France,  the  United  States  of  America,  Belgium,  and 
Germany.  It  dealt  with  the  sale  in  Europe  of  lead  produced 
in  the  various  countries  named.     It  was  what  is  sometimes  called 
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a  "syndicate"  or  "combine."  Six  separate  concerns  in  the 
producing  countries,  and  three  others  represented  by  the  Metall- 
gesellschaft,  of  Frankfort,  entered  into  the  arrangement  and 
were  described  as  the  "  producers  " ;  and  the  Metallgesellschaft, 
of  Germany,  and  Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  of 
London,  were  described  as  "  selling  agents." 

It  was  governed  by  an  agreement  dated  March  19,  1909. 
This  was  produced,  and  can  be  referred  to  for  its  terms. 
Among  the  "'  producers "  were  the  American  Smelting  and 
Refining  Co.,  of  New  York,  the  present  claimants.  Later  on — 
in  1913 — the  claimants  withdrew  from  the  Convention,  "in  view 
of  certain  legislation  by  the  Congress  of  the  United  States,  and 
of  the  attitude  of  public  officials  of  the  United  States  towards 
commercial  dealings  of  a  certain  type." 

Their  withdrawal,  however,  was  more  illusory  than  real, 
for  they  at  once,  according  to  their  own  shewing,  entered  into 
an  arrangement  with  the  Metallgesellschaft,  which  secured  for 
them  the  substantial  benefits  of  the  old  agreement,  with  what 
they  appeared  to  deem  an  immunity  from  the  possible  results 
of  the  anticipated  "  legislation  by  the  Congress  of  the  United 
States,"  and  "  the  attitude  of  the  public  officials  of  the  United 
States  toward  commercial  dealings  of  a  certain  type." 

The  proof  of  this  is  that  in  the  present  proceedings  the 
claimants  harked  back  to  the  agreement  of  1909  in  order  to 
found  and  support  their  claim.  The  new  agreement  was  the 
result  of  a  correspondence  between  May  29,  1913,  and  August  21, 
1913.  Loth  as  I  am  to  burden  this  judgment  by  setting  out 
letters,  I  think  it  more  satisfactory  thai  the  correspondence 
should  be  made  to  appear  and  speak  for  itself.  It  was  as 
follows : 

"  From  the  American  Smelting  and  Refining  Company, 
165,  Broadway,  New  York.  New  York,  May  29,  1913.  To 
Messrs.  Metallgesellschaft,  Frankfort,  Germany.  Gentlemen, — As 
we  explained  to  your  Mr.  Richard  Merton,  Jr.,  when  he  was  in 
New  York,  we  have  for  some  time  felt  that,  for  reasons  explained 
to  Mr.  Merton,  it  would  be  advisable  for  our  company  to  with- 
draw from  the  Pig  Lead  Convention,  of  which  we  have  been 
a  member  for  the  past  three  years.  The  present  agreement 
expires  December  31,  provided  notice  is  given  of  withdrawal 
or  cancellation  previous  to  June  30  of  this  year.     We  desire, 


THE    KRONPRINZESSIN    CECILIE.  627 

therefore,  to  give  the  necessary  notice  of  withdrawal,  and  will 
request  that  you  present  the  same  to  the  other  members  of  the 
Convention  by  correspondence  or  in  the  meeting  called  for 
June  25. 

"  The  situation  is  such  that  we  would  feel  greatly  obliged  if, 
by  unanimous  consent,  we  could  be  i;eleased  from  our  agreement 
with  the  other  members  of  the  Lead  Convention  as  of  June  30. 
May  we  ask,  also,  that  you  present  this  request. 

"  Provided,  and  when,  this  release  takes  place,  we  desire 
to  appoint  your  company  and  Messrs.  Henry  R.  Merton  &  Co., 
Lim.,  as  the  agents  for  the  sale  of  all  pig  lead  which  we  shall 
desire  to  sell  on  the  Continent  of  Europe  and  in  Great  Britain 
for  a  period  of  one  year,  the  arrangement  to  be  renewed  year 
by  year  on  six  months'  notice. 

"  We  will  notify  you  in  due  course  of  the  amount  of  lead 
which  we  desire  you  to  sell  for  our  account,  leaving  the  distri- 
bution as  to  destination  to  your  own  best  judgment,  having  in 
view  always  the  most  economical  ports  for  the  delivery  of  the 
lead,  and  we  require  that  we  should  be  paid  for  our  lead  the 
same  price  month  by  month  as  you  obtain  for  such  lead  as 
you  may  sell  at  similar  times,  and  for  similar  deliveries  for 
account  of  others  or  for  account  of  your  company.  In  due 
course  kindly  let  us  know  whether  this  arrangement  will  be 
satisfactory  to  you,  and  if  so  proper  contracts  can  be  drafted. 
If  you  prefer,  the  contract  may  be  drafted  by  your  own 
attorneys  and  sent  here  for  our  approval,  or  we  will  make  a 
draft  and  execute  the  same,  sending  it  over  for  your  approval. 
Awaiting  your  further  advices,  we  beg  to  remain  respectfully, 
yours  (Signed)  Edward  Brush." 

"From  the  American  Metal  Company,  Ltd.,  52,  Broadway, 
New  York.  June  26,  1913.  To  Mr.  Edward  Brush,  Vice- 
President  American  Smelting  and  Refining  Co.,  New  York 
City.  Dear  Sir,^-We  are  just  in  receipt  of  a  cable  from  our 
Frankfort  friends  reading  as  follows :  '  Lead  Convention  has 
been  renewed  up  to  December  31,  1914.  We  have  arranged 
American  Smelting  and  Refining  Company  as  per  their  letter 
May  29  Declaration  dp  not  share  opinion  of  the  American 
Smelting  and  Refining  Company.  Have  written  fully  upon  the 
subject.  It  is  quite  out  of  the  question  for  us  to  sell  for  their 
account  outside  of  the  Convention.     Were  compelled  to  advise 
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Convention  of  four  hundred  tons  sold  in  London,  but  we,  Merton 
and  American  Metal  Company,  do  not  participate. 

" '  So  as  to  satisfy  our  friends,  have  arranged  subsequent 
declaration  of  two  thousand  tons  May,  but  this  is  not  to,  be 
considered  a  precedent.  So  as  to  assist,  we  are  prepared  to 
cede  to  the  American  Smelting  and  Refining  Company  besides 
two  thousand  tons  of  our  May  declaration.'  I  have  been  trying 
to  consult  with  you  over  the  'phone  with  regard  to  this  cable, 
but  as  I  have  not  succeeded,  would  suggest  that  you  let  me 
know  when  it  will  be  convenient  for  you  to  discuss  the  same 
with  me.    Yours  very  truly,  (Signed)  C.  M.  Loeb." 

"  From  the  American  Smelting  and  Refining  Company, 
165,  Broadway,  New  York.  New  York,  July  11,  1913.  To 
Messrs.  Metallgesellschaft  and  Henry  R.  Merton  and  Co.,  Ltd. 
Gentlemen, — We  have  received  notice  to  the  effect  that  the  Lead 
Convention  which  has  sold  our  lead  and  that  of  other  producers 
jointly  for  the  past  three  or  four  years,  had,  at  our  request, 
relieved  us  from  membership  in  this  Convention  as  of  June  30, 
1913. 

"  This  request  was  made  by  us  not  on  account  of  any  dis^ 
satisfaction  with  the  outcome  of  the  sales  made  by  you  as 
sales  agents  of  the  Lead  Convention  but  on  account  of  local 
and  personal  reasons.  We  desire,  therefore,  to  enter  into  an 
arrangement  with  you,  beginning  with  July  1,  whereby  you  will 
act  as  sales  agents  for  this  company  in  the  selling  of  all  pig 
lead  which  we  may  have  for  sale  on  the  Continent  of  Europe 
or  in  Great  Britain  during  the  balance  of  this  year  and  the 
year  1914.  We  will  pay  you  the  same  commissions  that  have 
been  paid  by  us  in  the  past.  We  will  notify  you  the  first  of 
each  month  how  much  we  desire  to  have  you  sell  for  shipment 
during  the  following  month  and  will  estimate  as  closely  as  we 
can  how  much  we  expect  to  have  for  sale,  which  shall  be 
shipped  during  the  second  succeeding  month.  We  will  be 
willing  to  accept  from  you  a  proportion  of  your  total  sales  for 
shipment  in  each  month  equal  to  the  proportion  existing  between 
the  lead  which  we  give  you  for  shipment  in  each  month  and 
the  total  amount  which  is  shipped  for  all  of  your  customers 
in  each  month.  The  price  paid  to  us  shall  be  the  same  as 
that  paid  by  you  to  your  other  customers  for  similar  shipment 
and  similar  delivery. 
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"  We  shall  expect  you  to  keep  us  informed  monthly  with 
reference  to  the  condition  of  the  market,  the  condition  of  your 
sales,  the  condition  as  to  unsold  lead  given  you  for  sale,  and 
full  information  as  to  deliveries  and  prices  obtained  in  order 
that  we  may  have  before  us  statistics  that  will  be  sufficient  to 
indicate  to  us  that  we  have  received  both  proper  proportionate 
sales,  shipping  orders  and  prices. 

"  This  •  arrangement  will  be  continued  by  us  for  periods  of 
12  months  succeeding  the  year  1914,  unless  notification  of 
our  desire  to  withdraw  from  this  arrangement  is  given  to  you 
previous  to  July  1  of  the  preceding  year.  In  other  words,  if 
we  should  not  give  you  notification  of  withdrawal  previous  to 
July  1,  1914,  this  arrangement  will  continue  during  the  year 
1915  and  so  on.  We  trust  that  this  arrangement  may  prove 
mutually  satisfactory. — Very  truly  yours,  (Signed)  Edward 
Brush." 

"From  Metallgesellschaft,  Frankfort,  August  21,  1913.  To 
Edward  Brush,  Esq.,  Vice-President  and  assistant  to  the  Presi- 
dent, American  Smelting  and  Refining  Company,  New  York. 
Dear  Sir, — We  are  pleased  to  inform  you  that  we  have  had  an 
opportunity  to  discuss  your  favour  of  July  11  with  Mr.  Loeb, 
and  we  agree  to  the  arrangement  as  set  forth  therein.  We  have 
asked  the  American  Metal  Company  to  explain  to  you  how  we 
understand  the  working  of  the  agreement. 

"  Mr.  Loeb  tells  us  that  he  had  explained  to  you  how  the 
declarations  have  been  made  hitherto  by  a  number  of  the 
producers,  and  you  will  therefore  understand  that  we  cannot 
bring  about  the  change  you  desire  from  one  day  to  the  next. 
However,  we  understand  from  Mr.  Loeb.  that  as  long  as  we 
are  arranging  to  fall  in  with  your  conditions  you  will  give  us 
such  time  as  we  require  to  comply  with  the  same.  We  beg 
to  assure  you  that  this  will  be  done  as  quickly  as  circumstances 
will  permit. 

"You  will  have  seen  from  the  recent  declarations  that  a 
number  of  the  smelters  have  refrained  from  making  the  declara- 
tions for  August  and  September  in  order  to  achieve  the  aforesaid 
aim,  and,  we  hope  that  vdthin  a  few  months  the  declarations 
for  the  respective  months  will  be  in  absolute  consonance  with 
the  quantities  available  for  such  months. 

"  In  the  meantime  the  accounting  will,  of  course,  take  place 
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as  heretofore.  There  may  be  slight  variations  in  the  matter  of 
shipments,  which,  however,  in  the  circumstances  cannot  be 
avoided,  due  to  the  differences  in  time  consumed  in  transit  on 
account  of  the  geographical  location  of  the  various  smelters, 
and  furthermore,  our  aim  being  to  distribute  the  very  large 
quantities  in  a  way  most  profitable  to  the  syndicate. 

"  In  conclusion,  we  desire  to  assure  you  that  we  are  in  full 
sympathy  with  your  attitude,  and  that  we  will  arrange  as  quickly 
as  possible  to  your  entire  satisfaction. — Yours  faithfully,  Metall- 
gesellschaft.     Henry  R.  Merton  &  Co.,  Ltd." 

It  is  necessary  now  to  state  the  facts  with  regard  to  the 
particular  consignments  with  which  the  Court  has  to  deal. 

Instructions  for  the  shipment  of  the  goods  were  sent  by  the 
Metallgesellschaft  to  the  American  claimants  on  June  21,  1914, 
for  shipment  in  July  to  order  c.i.f.  Hamburg.  Towards  the  end 
of  July  the  goods  were  shipped  by  the  American  Smelting  and 
Refining  Co.  on  the  Kronprinzessin  Cecilie.  On  July  27  an 
invoice  was  sent  to  the  Metallgesellschaft  for  the  goods  at  a 
provisional  price  of  6,241/.  3s.  3d.  (in  terms  of  the  arrangement), 
with  a  statement  that  the  American  Smelting  and  Refining  Co. 
had  drawn  on  Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  for  the 
amount.  .  • ' 

The  bills  of  lading,  together  with  the  insurance  certificates, 
were  also  sent  to  the  Metallgesellschaft  indorsed  to  their  order. 
On  the  same  day  the  American  Smelting  and  Refining  Co., 
through  their  bankers,  sent  to  Messrs.  Henry  R.  Merton  &  Co., 
Lim.,  a  copy  of  the  invoice  with  a  draft  on  demand  for  the 
amount,  included  with  other  amounts  for  shipments  made  to 
Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  direct.  Messrs.  Henry  R. 
Merton  &  Co.,  Lim..,  refused  to  pay  the  6,241Z.  3s.  3d.  on  presen- 
tation of  the  draft  on  or  about  August  8 — a  date  subsequent  to 
the  seizure. 

The  first  statement  of  the  claim  of  the  American  Smelting 
and  Refining  Co.  was  made  upon  oath  by  its  vice-president, 
Mr.  Edward  Brush,  in  New  York,  on  August  25,  1914,  and  was 
forwarded  in  due  course  by  the  American  Smelting  and  Refining 
Co.'s  solicitors  to  the  Procurator-General. 

It  is  important,  in  view  of  the  contentions  made  at  the  trial, 
to  note  its  contents.  The!  ground  put  forward  was  that  the 
goods,  although  "  sold "  to  the  Metallgesellschaft,  remained  the 
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property  of  the  American  Smelting  and  Refining  Co.,  because 
the  draft  on  Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  for  the 
price  had  not  been  paid.  The  transaction  between  the  American 
Smelting  and  Refining  Co.  and  the  Metallgesellschaft,  and  two 
similar  transactions  with  Messrs.  Henry  R.  Merton  &  Co.,  Lim. 
(both  now  alleged  to  be  mere  agents),  were  therein  described 
as  sales.  The  term  "  sale  "  was  repeated  half  a  dozen  times  in 
the  sworn  statement.  This  term  was  afterwards  said  to  have 
been  used  in  error. 

It  was  also  deposed  that  the  bills  of  lading,  with  invoices 
and  other  documents,  were  attached  to  the  draft  and  sent  to 
Messrs.  Henry  R.  Merton  &  Co.,  Lim.  This  was  not  the  fact. 
They  had  been  sent  direct  to  the  Metallgesellschaft  with  an 
indorsement  in  their  favour.  The  deposition  further  stated  as 
follows : 

"  The  draft  was  duly  presented  to  Messrs.  Henry  R.  Merton 
&  Co.,  Lim.,  who  advised  the  American  Smelting  and  Refining 
Co.  that,  with  its  approval,  it  would  pay  for  the  two  lots  of 
lead  shipped  \o  Liverpool  and  Bristol  (for  Messrs.  Henry  R. 
Merton  &  Co.,  Lim.),  but  that,  due  to  the  war,  they  could  not 
and  would  not  pay  for  the  lead  '  sold '  to  the  Metallgesell- 
schaft, of  Frankfort.  The  American  Smelting  and  Refining  Co. 
assented  to  this." 

The  documents  whereby  Messrs.  Henry  R.  Merton  &  Co., 
Lim.,  so  advised,  and  the  American  Smelting  and  Refining  Co. 
so  assented,  were  not  produced. 

I  will  pass  by  the  first  formal  claim  of  September  19, 
1914,  and  the  second  claim  of  November,  1914.  In  the  latter 
■the  explanation  of  sending  the  bills  of  lading  and  other 
shipping  documents  to  the  Metallgesellschaft,  and  the  draft 
to  Messrs.  Henry  R.  Merton  &  Co.,  Lim.,  was  given  as 
follows : 

"  By  arrangement  between  the  claimant  company,  the  Metall- 
gesellschaft, of  Frankfort,  and  Messrs.  Henry  R.  Merton  &  Co., 
Ltd.,  an  exceptional  mode  of  dealing  has  been  followed  in  the 
case  of  shipment  of  lead  by  the  claimant  company  consigned 
to  the  Metallgesellschaft,  of  Frankfort,  whereby  Messrs.  Henry 
R.  Merton  &  Co.,  Ltd.,  regularly  honoured  drafts  drawn  by 
the  claimant  company  covering  such  shipments,  without  pre- 
sentation of  the  bills  of  lading,   and  whereby  such  documents 
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of   title    were    forwarded    direct   to    the    Metallgesellschaft,    of 
Frankfort." 

No  documents  evidencing  this  arrangement  were  produced, 
so  that  it  is  not  possible  to  determine  its  exact  legal  effect. 
The  inference  legitimately  to  be  drawn  from  the  statement, 
however,  is  that  the  claimants  were  content  to  send  the  docu- 
ments of  title  to  the  German  company,  and  to  look  only  to 
the  English  company  for  payment.  I  see  no  reason  to  suppose 
that  the  arrangement  did  not  constitute  a  tripartite  agreement, 
under  which  the  American  Smelting  and  Refining  Co.  would 
be  entitled  to  bring  an  action  against  Messrs.  Henry  R.  Merton 
&  Co.,  Lim.,  for  not  honouring  the  draft  for  the  value  of  the 
goods  consigned,  by  bills  of  lading  to  the  Metallgesellschaft. 
The  statement  already  referred  to,  that  the  American  Smelting 
and  Refining  Co.  approved  of,  and  consented  to,  the  proposal 
of  Messrs.  Henry  R.  Merton  tfe  Co.,  Lim.,  not  to  pay  the 
Metallgesellschaft's  proportion  of  the  draft,  is  consistent  with 
such  an  agreement. 

The  course  of  dealing,  which  involved  transacrtions  with  the 
other  "  producers "  named  in  the  1909  agreement,  as  well  as 
with  the  claimants,  was  complicated. 

In  order  to  avoid  stating  burdensome  details  I  will  sum- 
marise the  elements  which  appear  to  bear  upon  the  question 
in  discussion — namely,  whether  the  transactions  were  sales  to 
the  German  company  or  not.  Some  time  beforehand  the  various 
producers  had  to  inform  the  Metallgesellschaft  of  the  quantities 
they  estimated  to  produce  and  to  supply  in  a  particular  month. 
The  sales  for  that  particular  month  were  then  allocated  by  the 
Metallgesellschaft  between  the  producers  in  agreed  proportions. 
Shipping  instructions  were  then  sent  by  the  Metallgesellschaft 
to  the  claimant  company.     They  shipped  goods  accordingly. 

The  invoices  sent  by  the  shippers  were  provisional,  and 
were  made  out  at  certain  regulated  prices.  The  bills  of  lading, 
invoices,  and  shipping  documents  were  sent  indorsed  to  the 
Metallgesellschaft.  Copies  of  the  invoices,  with  drafts  on 
demand,  were  sent  to  Messrs.  Henry  R.  Merton  &  Co.,  Lim., 
for  the  amount  provisionally  fixed.  After  the  shipment  the 
claimant  company  had  nothing  to  do  with  the  goods.  They 
did  not  know  what  the  Metallgesellschaft  did  with  them.  They 
never  knew  a  single  purchaser  who  bought  the  goods.     To  use 
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the  words  of  Mr.  Brush,  the  ofBcial  of  the  claimants :  "  Through 
none  of  the  statements  furnished  by  the  Metallgesellschafi  or 
otherwise  is  the  claimant  company  ever  advised  as  to  the 
identity  of  individual  purchasers  from  the  Metallgesellschaft,  or 
as  to  the  localities  in  Germany  or  elsewhere  to  which  the  lead 
is  shipped  after  sale;  that  any  consignment  by  the  American 
Smelting  and  Refining  Co.  to  Hamburg,  as,  for  example,  the 
consignment  on  the  Kronprinzessin  Cecilie,  may  have  been, 
intended  for  transhipment  and  forwarding  to  purchasers  in 
Russia  or  Scandinavia." 

The  price  to  be  paid  to  the  claimants  for  the  goods  again 
appears  to  be  important.  If  the  Metallgesellschaft  were  mere 
agents,  it  would  follow  that  they  would  have  to  account  to 
their  principals  for  the  exact  sum  for  which  the  goo,ds  were 
sold,  less,  of  course,  their  commission  or  other  proper  deduc- 
tions. But  the  sum  accounted  for  was  not,  in  fact,  that  for 
which  the  goods  had  been  sold,  but  a  sum  which  was  fixed 
by  computation  of  sales  of  pig  lead  supplied  by  other  producers 
(including  the  Metallgesellschaft  themselves)  and  at  other  times. 
The  description  of  the  price  payable  in  the  letter  of  July  11, 
1913,  is  as  follows :  "  The  price  paid  to  us  shall  be  the  same 
as  that  paid  by  you  to  your  other  customers  for  similar  shipment 
and  similar  delivery." 

That  may  or  may  not  be  a  precise  description  of  what 
was  done  in  the  course  of  dealing,  but  it  shews  clearly  that 
the  Metallgesellschaft  were  not  accountable  to  the  American 
Smelting  and  Refining  Co.  as  principals  for  the  sums  actually 
received  by  them  as  agents  from  the  purchasers  to  whom  they 
sold  the  goods.  The  "  price  to  be  paid "  are  words  apt  to 
denote  a  sale,  and  not  an  accountability  by  agents  for  "  sums 
received."     One  sum  might  be  greater  or  less  than  the  other. 

Certain  accounts  were  produced  relating  to  declarations  in 
February,  1914,  and  sales  in  April.  The  sales  were  accounted 
for  by  applying  prices  obtained  for  goods  of  a  dozen  companies 
sold  at  some  time  which  has  not  been  proved.  An  example  of 
the  working  out  of  the  system  may  be  extracted  from  these 
accounts.  The  whole  declarations  made  in  February  for  sale 
on  the  Continent  were  20,210  tons.  Of  this  total  a  quantity  of 
2,176  tons  was  allotted  to  the  claimant  company.  Instructions 
were   given   for   shipment  in   April.     Shipments   amounting   to 
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2,176  tons  were  accordingly  made  by  the  claiman);  company 
between  April  6  and  17. 

The  price  credited  by  the  Metallgesellschaft  to  the  American 
Smelting  and  Refining  Co.  was  at  18Z.  5s.  Id.  per  ton.  No 
information  was  given  as  to  any  price  of,  or  any  sum  realised 
by,  the  claimants'  own  goods.  The  181.  5s.  Id.  was  an  average 
price  allowed  for  the  20,210  tons  declared  in  February  and 
sold,  according  to  counsel  for  the  claimants,  at  some  other 
time. 

I  have  taken  two  prices  at  which  diHerent  lots  were  sold 
according  to  Exhibit  Fl,  one  low  and  one  high — 17Z.  9s.  id. 
and  19Z.  7s.  Id.  If  the  claimants'  pig  lead  had  been  sold  at 
either  of  these  prices  in  April,  they  were  credited  by  the 
Metallgesellschaft  with  1,768/.  more  than  the  goods  would  have 
realised  in  the  one  case,  and  2,393/.  12s.  less  in  the  other  case. 
The  above  appears  to  me  to  be  consistent  only  with  a  sale  of 
the  goods  by  the  claimant  company  to  the  German  company. 

It  was  contended  that  the  circumstance  that  the  Metall- 
gesellschaft were  described  as  selling  agents,  and  were  paid 
by  a  commission,  was  to  a  great  extent,  if  not  absolutely, 
decisive  of  the  question.  That  contention,  in  my  opinion,  is 
unsound.  The  commission  they  received — be  it  remembered 
not  upon  the  sum  realised  for  the  claimants'  goods,  but  upon 
all  the  lead  they  sold  in  Europe  in  a  previous  certain  time — 
was  a  means  of  ascertaining  the  profit  they  were  content  to 
have  upon  the  lead  they  distributed,  with  the  additional  great 
advantage  accruing  to  them  of  obtaining  the  control  of  the 
market  in  that  metal. 

In  my  opinion  it  was  never  intended  by  the  claimants  to 
reserve  any  right  of  disposal  over  the  goods  after  they  were 
shipped  to  the  Metallgesellschaft  under  bills  of  lading  indorsed 
to  them.  On  the  contrary,  the  whole  control  over  and  property 
in  the  goods  were  intended  thereupon  to  pass  to  the  German 
company.  It  would  not  be  extravagant  to  surmise  that  none 
would  be  more  surprised  than  the  Metallgesellschaft  to  hear  it 
suggested  that  the  goods  were  not  their  property — not  even  the 
claimant  company  itself. 

But  let  it  be  assumed  for  the  sake  of  argument  that  the 
result  of  the  arrangement  and  course  of  dealing  was  that  the 
indorsees  of  the  bills  of  lading  were  only  commission  agents 
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or  merchants.  Even  so  the  property  might  still  pass  to  them 
from  the  foreign  principal — vide  the  opinion  of  Mr.  Justice 
Blackburn  in  answer  to  the  question  of  the  House  of  Lords  in 
Ireland  v.  Livingston  (L.  R.  5  H.L.  395,  at  pp.  406-409),  the 
comment  upon  it  by  Lord  Esher  in  Cassaboglou  v.  Gibb  [1883] 
(11  Q.B.  D.  797,  at  pp.  803,  804),  and  Story's  Commentaries  on 
the  Law  of  Agency  (9th  ed.),  ss.  33,  34,  110-112. 

In  either  case  the  question  of  whether  the  property  passed 
depends  upon  intention,  and  is  a  question  of  fact. 

In  my  opinion,  in  any  view  of  the  case  it  is  reasonably 
certain  that  btfth  the  claimant  company  and  the  Metallgesell- 
schaft  intended  the  property  in  the  lead  to  pass,  and  regarded 
it  as  having  passed  to  the  latter  company. 

The  decision  of  the  Court  is  that  at  the  time  of  the  seizure 
of  the  .lead  at  Falmouth  it  was  the  property  of  the  enemy 
company; 
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[in  h.b.m.  supreme  court  for  EGYPT;    IN  prize.] 

(Sitting  at  Alexandria.) 

Grain,  J.     July  22,  1915. 

THE  ACHAIA  (No.  2). 

Cargo  —  Enemy  Ship — Discharge  in  Port  —  Storage  in 
Customs  House  Shed  —  Neutral  Property  when  Landed  — 
Seizure  as  Enemy  Property  in  Port — Validity. 

Part  of  the  cargo  of  a  captured  enemy  ship  was  discharged 
in  an  Egyptian  port  and  stored  at  the  Customs  warehouse.  At 
the  time  of  discharge  the  cargo,  which  belonged  to  a  Turkish 
railway  company,  was  neutral  property.  After  the  outbreak  of 
war  between  Great  Britain  and  Turkey  the  cargo  was  seized  as 
prize  by  the  Marshal:— Held,  that  the  seizure  was  lawful,  and 
that  the  cargo  was  subject  to  confiscation. 
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In  this  suit  the  Crown  claimed  condemnation  of  part  of  the 
cargo  lately  laden  in  the  German  steamship  Achaia,  which  came 
into  the  port  of  Alexandria  on  July  31,  1914,  and  was  seized  as 
prize  on  October  17  and  subsequently  condemned  (see  ante, 
p.  242). 

The  goods  in  question,  consisting  of  twenty-one  locomotives, 
the  property  of  a  Turkish  railway  company,  were  discharged  at 
Alexandria  and  stored  at  the  Customs  sheds  within  the  limits 
of  the  port.  After  the  outbreak  of  war  between  Great  Britain 
and  Turkey  the  goods  were  taken  over  by  the  Marshal  as  prize. 
Their  release  was  claimed  by  the  Turkish  company  on  the 
ground  that  when  landed  the  goods  were  neutral  property. 

Arthur  Preston  (H.M.  Procurator-General),  for  the  Crown. 
C.  M.  Halford,  for  the  claimants. 

Cur.  adv.  vult. 

Grain,  J. — I  reserved  judgment  in  this  case  because  I 
thought  that  perhaps  it  might  be  distinguished  from  the  case 
of  The  Roumanian  (ante,  p.  75),  decided  by  the  President  of 
the  Prize  Court  in  London  (Sir  Samuel  Evans) ;  but  on  con- 
sideration of  that  case,  and  the  cases  quoted  by  Mr.  Halford 
on  behalf  of  the  claimants,  I  am  of  opinion  that  the  case  now 
before  me  falls  within  the  law  laid  down  in  The  Roumanian 
(ante,  p.  75). 

The  facts  are  as  follows : 

Twenty-one  packages  of  locomotives  were  consigned  by  a 
German  firm  from  Hamburg  to  the  Chemins  de  Fer  Ottomans 
de  Jaffa  on  the  s.s.  Achaia,  a  German  ship,  which  was  captured 
as  prize  in  August,  1914,  and  confiscated  by  this  Court  in 
February,  1915  (ante,  p.  242).  The  cargo  in  question  was 
discharged  at  Alexandria  between  August  9  and  13,  and  was 
stored  in  the  Customs  sheds,  and  was  retained  there  under  the- 
control,  and  in  the  possession  of,  the  Customs  House  officials 
until  it  was  taken  over  by  the  Marshal  of  His  Majesty's  iPrize 
Court  in  November,  1914,  after  the  declaration  of  war  between 
Great  Britain  and  Turkey  on  November  5,  1914. 

It  is  urged  by  counsel  for  the  claimants  that  when  these 
goods  were  landed  they  were  the  properly  of  a  neutral— namely, 
Turkey— and  as  neutral  goods  they  passed  into  possession  of 
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their  neutral  owners  on  being  landed.  Therefore,  it  is  said,  the 
Prize  Court  had  no  further  rights  or  control  over  these  goods. 

In  The  Roumanian  (ante,  p.  75)  the  cargo  consisted  of  oil, 
which  had  been  run  off  the  ship  into  tanks  within  the  limits  of 
the  port.  The  oil  could  not  be  dealt  with  qr  removed  until 
certain  proceedings  had  been  completed  by  the  Customs  ofEcials. 
In  this  case  the  goods  were  placed  in  the  Customs  sheds,  and 
also  could  not  be  removed  or  dealt  with  without  the  permission 
of  the  Customs  officials,  and  the  Customs  sheds  arfe  within  the 
limits  of  the  port  of  Alexandria. 

The  only  difference  between  the  two  cases  is  that  in  The 
Roumanian  (ante,  p.  75)  the  goods  were  enemy  goods  when 
landed,  while  in  this  case  they  were  neutral  goods,  and  did  not 
become  enemy  goods  until  a  later  period. 

In  The  Roumanian  (ante,  p.  75)  the  President  (Sir  Samuel 
Evans)  states :  "  We  start,  accordingly,  in  considering  the 
present  case,  with  the  broad  proposition  that  all  enemy  property 
— ships  and  cargoes — may,  after  the  outbreak  of  war,  be 
captured  jure  belli  on  the  sea  or  in  rivers,  ports,  and  harbours 
of  this  country  "  (ante,  p.  84).  And  it  was  held  in  that  case 
that,  although  the  oil  had  been  put  into  tanks  within  the  limits 
of  the  port,  it  was,  as  regards  the  jurisdiction  of  the  Prize 
Court,  still  part  of  the  cargo  of  a  ship  liable  to  be  seized  as 
prize.  Therefore  it  is  permissible  to  hold  that  the  goods  in  the 
case  now  before  me  were  part  of  a  cargo  of  a  ship  which  has 
been  properly  seized  and  duly  confiscated  as  good  and  lawful 
prize. 

The  question  is,  Does  the  fact  that  when  the  goods  were 
landed  they  vvere  neutral  property  make  any  difference? 

The  goods  have  been  in  the'  custody  of  ofEcials  of  the  port 
since  the  ship  was  seized.  The  property  in  the  goods  is  either 
in  the  shippers,  a  German  firm,  or  in  the  Turkish  railway 
company.  For  the  purposes  of  this  argument  it  has  been  taken 
that  they  belong  to  the  Turkish  railway  company. 

Now,  assuming  for  a  moment  that  they  had  been  allowed 
to  remain  in  the  confiscated  enemy  ship,  could  it  then  be 
contended  that  when  war  broke  out  with  Turkey  the  Prize 
Court  had  no  power  to  arrest  these  goods?  On  the  authoi^ity 
of  The  Roumanian  (ante,  p.  75)  these  goods,  although  landed, 
are  still  part  of  the  cargo  of  the  enemy  ship  Achaia,  and  being 
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still  within  the  jurisdiction  of  the  Prize  Court,  and  having 
become  enemy  property,  I  am  of  opinion  that  the  Prize  Court 
has  power  to  confiscate  these  goods. 

The  Ooster  Eems  [178^]  (1  C.  Rob.  284n.;  1  Eng.  P.C. 
136n.)  and  The  Charlotte  [1808]  (6  C.  Rob.  386n.;  1  Eng. 
P.C.  585n.)  have  been  quoted  on  behalf  of  the  claimants,  but 
in  The  Ooster  Eems  (1  C.  Rob.  284n.;  1  Eng.  P.C.  136n.)  it 
was  held  that  the  goods  had  passed  in  the  way  of  civil  bailment 
on  delivery-  into  civil  hands  before  they  were  arrested ;  and  in 
The  Charlotte  (6  C.  Rob.  386n.;  1  Eng.  P.C.  585n.)  it  was 
held  that  the  goods  had  been  sold  and  delivered  before  they 
were  liable  to  seizure. 

Neither  of  these  contentions  can  be  maintained  in  this  case. 

I  therefore  hold  that  these  locomotives  were  the  property 
of  the  Chemins  de  Fer  de  Jaffa,  a  Turkish  company,  and  were 
properly  seized  as  prize,  and  make  an  order  for  confiscation 
and  sale. 


[Beported  bi/  Norman  Bentwieh,  Esq.,  Barrister-at-Law. 


[in  H.B.M.   supreme  court  for  EGYPT.       IN  PRIZE.] 

(Sitting  at  Alexandria.) 
Grain,  J.     Sept.  6,  1915. 

THE    LUTZOW   (A'o.   3). 

Cargo  —  Ownership  —  Enemy  Consignors  —  Friendly  Con- 
signees— "  Documents  against  acceptance  " — Letter  of  Credit  to 
Accept  Drafts  for  Consignees — Effect. 

Before  the  outbreak  of  war  certain  goods  were  consigned  by 
German  shippers  to  Japanese  consignees,  the  contract  providing 
for  delivery  of  the  documents  against  acceptance  of  the  seller's 
draft.  On  account  of  the  outbreak  of  war  the  drafts  drawn  on 
the  consignee's  British  bankers  were  not  accepted.  The  bankers 
held  a  letter  of  credit  authorising  them  to  accept  drafts  on  behalf 
of  the  consignees  generally:— Held,  that  the  letter  of  credit  did 
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not  operate  as  an  actual  acceptance,  and  that  the  property  in 
the  goods  had  not  passed  to  the  consignees. 

In  this  suit  the  Crown  asked  for  the  condemnation  of  some 
cases  of  coatings,  which  were  shipped  in  July,  1914,  on  board 
the  German  steamship  Lutzow  at  Hamburg  and  consigned  to 
Japan.  On  behalf  of  the  Japanese  claimants  it  was  contended 
that  the  property  in  the  goods  had  passed  to  the  consignees. 
The  facts  and  arguments  appear  from  the  judgment. 

Arthur  Preston  (H.M.  Procurator-General),  for  the  Crown. 
G.  A.  W.  Booth,  for  the  claimants. 

Grain,  J. — The  goods  in  this  matter,  cases  of  coatings,  were 
sold  and  shipped  by  Heisch  Heinrichsen  &  Co.,  a  German  firm  at 
Hamburg,  and  were  consigned  and  invoiced  to  Messrs.  Tomisai 
&  Co.  in  Japan.  The  contract  is  one  of  "  documents  against 
acceptance,"  and  the  drafts  drawn  by  the  shippers  on  the  con- 
signees through  Lloyds  Bank,  in  consequence  of  the  outbreak 
of  war,  have  not  been  accepted.  So  far  there  is  no  difficulty 
about  the  matter.  The  drafts  not  having  been  accepted,  the 
property  in  the  goods  has  not  passed,  and  remains  in  the  German 
firm  at  Hamburg. 

But  Mr.  Booth,  who  appears  for  the  Sumitomo  Bank  of 
Japan  and  the  consignees,  Messrs.  Tomisai  &  Co.,  urges  that 
there  is  another  element  in  this  case  to  be  considered — namely, 
that  the  Sumitomo  Bank  have  given  Lloyds  Bank  a  letter  of 
credit  to  accept  drafts  on  behalf  of  the  consignees;  that,  in 
consequence  of  this  letter  of  credit,  whenever  a  draft  arrives  it 
will  be,  and  is  bound  to  be,  accepted  as  a  matter  of  course. 
And  Mr.  Booth  therefore  argues  that,  the  letter  of  credit  being 
in  existence,  the  drafts  are  really  accepted  as  soon  as  they  are 
drawn  and  forwarded,  and  that  it  must  be  assumed  in  this  case 
that  the  drafts  have  been  accepted  and  the  property  passed  to 
Messrs.  Tomisai  &  Co.,  of  Japan. 

But,  in  my  opinion,  this  is  assuming  too  much  from  a  letter 
of  credit.  Many  things  might  happen  to  prevent  the  drafts  being 
accepted,  notwithstanding  the  letter  of  credit,  such  as  the  bank 
holding  the  letter  of  credit  going  bankrupt  and  being  closed 
down,  and,  as  is  the  case  here,  the  outbreak  of  war. 
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A  letter  of  credit  is  merely  a  request  by  one  party  to  another 
to  advance  money  or  give  credit  to  a  third  party  or  accept  bills 
drawn  upon  himself.  And  the  person  to  whom  the  letter  of 
credit  is  addressed  is  merely  in  the  same  position,  and  in  no 
better  position,  than  the  person  on  whose  behalf  the  letter  is 
given.  It  only  gives  him  authority  to  accept  drafts  when  they 
come  before  him.  In  this  case  the  cargo  is  shipped  under 
special  conditions — namely,  documents  against  acceptance — and 
until  the  drafts  are  actually  accepted  no  property  passes.  And 
although  in  this  case,  had  it  not  been  for  the  war,  the  drafts 
were  certain  to  have  been  accepted  by  reason  of  the  letter  of 
credit,  nevertheless  no  actual  acceptance  has  taken  place. 

I  therefore  hold  that  the  property  in  these  goods  remains  in 
the  consignors,  the  German  firm  at  Hamburg,  Heisch  Heinrich- 
sen  &  Co.,  and  are  consequently  enemy  goods,  and  the  order  of 
the  Court  will  be  confiscation  and  sale. 


[Eeported  hy  Norman  Sentwich,  Esq.,  Barriiter-at-Law. 


[in  H.B.M.    supreme   court  for   EGYPT.       IN  PRIZE.] 

(Sitting  at  Alexandria.) 

Grain,  J.     Sept.  6,  1915. 

THE  KOERBER  (No.  2). 

Cargo  —  Ownership  —  Passing  of  Property  —  "  Documents 
against  acceptance  " — Enemy  Consignee — Qualified  Acceptance 
by  British  Firm  after  Outbreak  of  War — Trading  with  the  Enemy 
—Effect. 

Before  the  outbreak  of  war  certain  goods  were  shipped  by 
a  British  firm  to  enemy  consignees,  the  terms  of  the  contract 
providing  for  delivery  of  the  documents  against  acceptance  of 
the  seller's  draft.  After  the  outbreak  of  war  the  draft  was 
accepted  by  an,  English  firm  "  to  protect  the  interests  of  the 
shipment " : — Held,  that  the  acceptance  was  not  on  behalf  of  the 
consignees,  and  did  not  amount  to  trading  with  the  enemy,  nor 
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was   it   sufficient   to   pass    the   property    in   the   goods,    which, 
therefore,  remained  vested  in  the  consignors. 

Suit  for  condemnation  of  cargo. 

This  was  a  suit  for  the  condemnation  of  seventy-two  chests 
of  tea,  which  were  shipped  by  British  merchants  at  Foochow 
on  board  the  Austrian  steamship  Koerber,  and  consigned  to 
Austrian  merchants  in  Vienna  and  Trieste.  The  goods  were 
claimed  by  a  firm  of  British  bankers,  who,  after  the  outbreak 
of  war,  had  accepted  drafts  drawn  on  them  by  the  shippers  to 
protect  the  interests  of  the  shipment.  The  facts  are  stated  in 
the  judgment. 

Arthur  Preston  (H.M.  Procurator-General),  for  the  Crown. 
C.  M.  Halford,  for  the  claimants. 

Grain,  J. — The  goods  in  this  case,  consisting  of  seventy-two 
chests  of  tea,  were  shipped  by  Messrs.  Westphal,  King  & 
Ramsay,  Lim.,  on  July  17,  1914,  at  Foochow,  on  board  the 
s.s.  Koerber,  an  Austrian  ship,  already  dealt  with  by  this  Court. 

The  consignees  were  Austrian  subjects  in  Vienna  and  Trieste, 
and  the  contract  was  one  of  "  documents  against  acceptance." 

Westphal,  King  &  Ramsay,  Lim.,  through  the  Bank  of 
Taiwan,  Lim.,  drew  bills  on  Messrs.  Brandt  &  Co.,  bankers 
and  merchants,  of  London,  an  admittedly  British  firm.  Messrs. 
Brandt  &  Co.  accepted  the  drafts  on  August  24,  1914,  after  the 
outbreak  of  war.  An  affidavit  put  in  by  one  of  the  directors 
of  Messrs.  Westphal,  King  &  Ramsay,  Lim.,  states  "that  owing 
to  a  Proclamation  issued  at  the  commencement  of  August,  1914, 
it  was  impossible  for  Messrs.  Brandt  &  Co.  to  accept  this  draft 
and  enter  into  liability  on  an  account  of  an  alien  enemy,  and  I 
am  informed  that  they  accepted  the  said  draft  to  protect  the 
interests  of  the  shipment,  with  the  intention  of  retaining  the 
goods  themselves  to  meet  the  draft."  And  in  a  letter  put  in 
from  Messrs.  Brandt  &  Co.  they  say :  "  It  was  impossible  for 
us  to  accept  on  the  aforementioned  date  a  draft  for  account  of 
an  enemy  interest.  We  accepted  the  draft  solely  on  our  own 
account." 

On  these  grounds  Mr.  Halford,  who  appears  for  Brandt  & 
Co.,   claims  a  release  for  the  firm.     The  Procurator  opposes 
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it,  and  asks  that  the  goods  shall  be  confiscated  on  the  ground 
that  Brandt  &  Co.  had  no  power  to  accept  on  their  own  behalf, 
and  that  in  reality  they  accepted  on  behalf  of  the  alien  enemy, 
and  in  so  doing  were  trading  with  the  enemy,  and  that  therefore 
the  goods  should  be  confiscated.  He  cites  Kershaw  v.  Kelsey 
[1868}  {Scott's  Cases  on  Int.  Law,  535;  100  Massachusetts,  561), 
Small  v.  Lumpkin  [1877]  (Scott's  Cases  on  Int.  Law,  538; 
28  Grattan,  832),  The  Rapid  [181^]  (Scott's  Cases  on  Int.  Law, 
557;  8  Cranch,  156),  Amory  v.  McGregor  [1818]  (Scott's  Cases 
on  Int.  Law,  561;  15  Johnson's  Rep.  24),  and  The  Southfield 
(ante,  p.  332),  lately  decided  by  the  Prize  Court  in  London. 

In  the  first  place  I  am  of  opinion  that  Messrs.  Brandt  &  Co. 
had  no  power  to  accept  on  their  own  behalf,  as  there  was  no 
contract  or  contemplated  contract  as  regards  the  vesting  the 
property  of  the  goods  between  them  and  Messrs.  Westphal,  King 
&  Ramsay,  Lim.  The  contracting  parties  were  Westphal,  King 
&  Ramsay,  Lim.,  and  Austrian  consignees,  and  I  cannot  see 
how  Brandt  &  Co.  can  have  power  to  thrust  themselves  into 
the  contract  after  the  outbreak  of  war,  in  order,  as  it  is  stated 
in  one  of  their  lettei-s  put  in,  "  to  protect  the  interest  of  the 
shipment,  retaining  the  goods  themselves  to  meet  the  draft."  If 
Brandt  &  Co.  had  accepted  on  August  24  on  behalf  of  the 
enemy,  I  am  inclined  to  think  that  this  case  would  come  under 
the  case  of  The  Rapid  (Scott's  Cases  on  Int.  Law,  557 ;  8  Cranch, 
156),  and  the  goods  would  be  liable  to  confiscation;  but  it 
appears  that  they  intended  to  accept  on  their  own  behalf,  and 
not  on  behalf  of  the  enemy.  It  may  be  that  this  was  done  for 
the  purpose  of  defeating  the  prize  law  with  regard  to  bankers' 
lien  and  converting  their  lien  into  direct  ownership. 

I  hold,  therefore,  in  this  case  that  there  has  been  no  such 
acceptance  as  is  sufficient  to  pass  the  property  in  the  goods; 
and  as  the  contract  is  one  of  "  documents  against  acceptance  " 
the  property  in  the  goods  remains  vested  in  the  consignors, 
Messrs.  Westphal,  King  &  Ramsay,  Lim.,  and  the  order  of  the 
Court  is  that  these  goods  be  released  to  that  firm. 


[Beported  61/  Norman  Bentwich,  Esq.,  Barrisier-at-Law 
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[in  H.B.M.   supreme  court  for  EGYPT.       IN  PRIZE.] 

(Sitting  at  Alexandria.) 

Grain,  J.     Oct.  21,  1915. 

THE  DERFFLINGER  (No.  3). 

Partnership — Enemy  Firm — Dissolution  by  War — Shares  of 
British  Partners  —  Shares  of  Naturalised  Enemy  Subject  — 
Commercial  Domicile — Application  for  British  Naturalisation-^ 
Effect. 

A  partnership  between  British  and  German  subjects,  framed 
according  to  English  law,  carried  on  business  in  China  as 
a  German  firm  under  the  control  of  the  German  consular 
authorities.  The  British  partners  severed  all  connection  with 
their  German  partners  within  a  reasonable  time  after  the  out- 
break of  war: — Held,  that  the  partnership  was  dissolved  by  the 
outbreak  of  war,  and  the  interest  of  the  British  partners  in  goods 
captured  at  sea  and  seized  as  prize  should  be  released  to  them 
proportionately  to  their  shares  in  the  partnership,  the  goods 
being  the  property  of  the  individual  members,  and  not  the 
property  of  the  firm. 

A  commercial  domicile  cannot  be  established  in  England 
without  proof  of  a  certain  amount  of  permanent  residence  and 
intention  to  remain  in  the  country: — Held,  therefore,  that  a 
Swiss  who  became  a  naturalised  German  in  1908,  and  who, 
though  resident  in  England  since  1909  and  an  applicant  for 
British  naturalisation,  agreed  in  the  partnership  deed  to  reside 
and  carry  on  the  business  abroad,  had  not  acquired  an  English 
commercial  domicile,  and  that  his  share  in  the  goods  of  the 
partnership  must  be  condemned. 

This  was  a  suit  for  the  condemnation  of  goods  laden  on 
"board  the  German  steamship  Derfflinger,  which  was  seized  at 
Port  Said  in  October,  1914,  and  condemned  as  prize.  The 
goods  were  claimed  as  the  property  of  British  and  neutral 
members  of  a  partnership  firm,  which  carried  on  business  in 
London,  China,   and  elsewhere.     The  Crown  claimed  that  the 
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whole  interest  in  the  goods  was  subject  to  condemnation  on  the 
ground  that  the  firm  was  a  German  firm,  whose  business  centre 
was  in  China,  and  had  therefore  an  enemy  domicile.  The  facts 
and  arguments  appear  from  the  judgment. 

Arthur  Preston  (H.B.M.  Procurator-General),  for  the  Crown. 
G.  A.  W.  Booth,  for  the  claimants. 

Grain,  J. — The  claimants  in  this  case  are  a  firm  who  are 
carrying  on  business  in  London,  Berlin,  New  York,  and  most 
of  the  ports  in  China  and  the  Far  East  under  a  partnership  agree- 
ment dated  November  12,  1912,  drawn  up  by  Messrs.  Coward  & 
Hawksley,  Sons  &  Chance,  solicitors  in  London. 

The  firm  is  styled  under  the  agreement  Arnhold  Karberg  & 
Co.,  and  consists  of  Harry  Arnhold,  Charles  Herbert  Arnhold, 
Ernest  Goetz,  and  Max  Niclassen.  The  two  Arnholds  are 
British  subjects,  Goetz  a  born  Swiss  subject  w:ho  has  become 
a  naturalised  German  subject,  and  Niclassen  a  bom  German 
subject.  Their  business  was  established  in  China  in  1866  and 
in  London  in  1871. 

The  shares  of  the  business  are  divided  as  follows : 
H.  E.  Arnhold  32-44/100,  Goetz  15-96/100,  Niclassen  15-96/100, 
C.  H.  Arnhold  10-64/100,  and  25/100  goes  to  some  one  named 
Thekla  Emma  Elizabeth  Arnhold,  who  is  not  a  member  of  the 
firm. 

The  two  Arnholds  have  for  some  years  resided  in  Shanghai, 
and  have  since  the  outbreak  of  war  dissolved  partnership  with 
the  two  German  subjects,  Goetz  and  Niclassen,  and  by  a  part- 
nership agreement  dated  February  5,  1915,  are  now  trading 
together  under  the  name  Arnhold  Karberg  &  Co.  in  London  and 
Shanghai;  and  under  an  Order  in  Council  of  September ' 24, 
1915,  are  one  of  the  firms  in  China  and  Siam  to  whom  all 
articles  can  be  exported.  Niclassen  resided  at  Berlin,  and  is 
still  in  Germany.  Goetz,  who  since  1909  has  resided  in  London, 
has  been  interned  in  England. 

Although  the  original  firm  was  a  partnership  under  an 
English  agreement  and  under  English  law,  according  to  an 
affidavit  of  H.  E.  Arnhold  "  the  firm  of  Arnhold  Karberg  &  Co. 
for  the  purposes  of  its  business  in  China  has  been  and  remains 
registered   at  the   German    Consulate-General    at    Shanghai,    in 


THE    DERFFLINGER    (NO.    3).  645 

« 

accordance  with  German  law,  as  a  German  firm,  and  so  far  as 
the  business  and  assets  or  any  of  the  partners  in  the  said  firm 
are  within  the  jurisdiction  or  control  of  the  German  Consular 
authorities  in  China,  the  said  firm  is  liable  to  be  treated  in  all 
respects  as  subject  to  German  law.  In  particular,  the  said 
German  Consular  authorities  will  not,  so  far  as  their  juris- 
diction extends,  permit  the  said  firm  to  be  dissolved  or  wound 
up,  or  its  property  or  assets  to  be  dealt  with  in  derogation  of 
the  rights  of  the  German  partners  in  the  firm,  and  will  not 
permit  the  British  partners  to  take  over  the  property  and  assets 
of  the  said  firm,  or  to  carry  on  its  business  otherwise  than  for 
the  benefit  of  all  partners  in  the  firm." 

According  to  the  original  partnership  agreement  of  Novem- 
ber 12,  1912,  H.  E.  Arnhold  was  the  leading  member  of  the 
firm,  and  "  the  final  decision  in  all  matters  of  vital  importance 
concerning  the  business  of  the  firm  shall  be  vested  in  him,  also 
the  right  of  veto  in  all  matters  concerning  the  business  of  the 
firm." 

Mr.  Booth  appears  on  behalf  of  Arnhold  Karberg  &  Co., 
and  asks  for  the  release  of  the  shares  of  the  cargo  which  under 
the  partnership  agreement  would  have  belonged  to  H.  E.  and 
C.  H.  Arnhold  and  Goetz.  He  admits  that  he  has  no  claims  to 
a  release  as  regards  the  share  of  Max  Niclassen,  the  German 
subject  in  Berlin,  and  the  25/100,  which,  by  clause  7  of  the 
1912  partnership  agreement,  is  to  be  dealt  with  in  accordance 
with  an  agreement  made  in  Hamburg  between  the  parties  and 
Thekla  Emma  Elizabeth  Arnhold,  who  is  also  in  Germany. 

The  Procurator  opposes  the  claim  for  release  of  the  two 
Arnholds'  and  Goetz's  shares  on  the  ground  that  the  parties 
concerned  are  really  German;  that,  whatever  the  particular 
nationality  of  individual  partners,  it  is  a  German  firm,  whose 
business  centre  is  in  China.  And  he  points  out  that  of  their 
own  choice  they  have  registered  themselves  at  the  German 
Consulate  at  Shanghai  according  to  German  law  as  a  German 
firiii;  that  consequently  all  claims  amongst  the  firm  would  be 
dealt  with  by  the  German  Court  at  Shanghai ;  and  he  urges  that 
this  firm  must  be  dealt  with  as  a  firm,  and  that,  as  a  firm,  they 
have  adopted  a  German  domicile  in  Shanghai. 

Mr.  Booth,  on  behalf  of  the  claimants,  points  out  that  this 
is  not  a  limited  company,  but  a  partnership,  and  that  it  is  the 
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commercial  domicile  of  the  individual  partner  which  has  to  be 
looked  to,  and  that  the  goods  are  not  the  property  of  the  partner- 
ship, but  of  the  individual  members,  according  to  their  shares 
under  the  agreement. 

As  regards  the  two  Arnholds,  they  are,  he  urges,  bom 
British  subjects  resident  in  Shanghai,  and  that  the  registering  of 
the  firm  at  the  German  Consulate  does  not  alter  their  individual 
status.  He  states  that  the  two  Arnholds  themselves  were 
probably  registered  at  the  British  Consulate,  and  that  contention, 
he  suggests,  is  supported  by  a  letter  from  the  British  Consul- 
General  at  Shanghai  dated  December  30,  1914,  in  which  the 
Consul-General  states: 

"  I  am  filing  your  declaration  and  sending  the  duplicate 
enclosed  in  yours  of  yesterday  to  Hankow  with  the  remark 
that  I  consider  that  when  you  have  advertised  your  new  firm 
you  have  done  your  best  to  prove  its  independence  of  your 
former  partnership." 

The  Procurator  suggests  that  as  there  is  no  evidence  that 
they  were  registered  at  the  British  Consulate,  it  must  be  assumed 
that  they  were  not,  as,  if  they  were,  they  would  have  been  sure 
to  place  evidence  before  the  Court  of  such  registration,  and 
urges  that  they  only  went  to  the  British  Consulate  when  they 
found  it  necessary  to  get  rid  of  their  connection  with  enemy 
subjects,  and  did  not  do  that  till  the  last  moment  possible. 
Mr.  Booth  urges  that  they  severed  their  connection  with  the 
enemy  partners  as  soon  as  reasonably  possible. 

With  regard  to  the  severance  from  the  enemy  connection  by 
the  two  Arnholds,  it  appears  to  me  that  they  did  rid  themselves 
of  these  partners  within  a  reasonable  time  after  the  outbreak 
of  war. 

The  partnership  itself  was  dissolved  by  the  declaration  of 
war— Griswold  v.  Waddington  [1819]  (16  Johnson's  Rep.  438; 
Scott's  Cases  on  Int.  Law,  504) — as  it  is  definitely  laid  down  in 
many  cases  before  and  since  the  present  war  that  all  contracts 
with  enemy  subjects  became  dissolved  on  the  outbreak  of  war. 

On  December  30  it  appears  from  the  British  Consul-General's 
letter  quoted  above  that  they  had  already  taken  steps  to  advertise 
their  severance  from  the  enemy  parties. 

On  February  5,  1915,  the  two  Arnholds  entered  into  a  new 
partnership  agreement  with  each  other,  to  date  from  January  1. 
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1915,  under  which  they  were  to  trade  together  as  Arnhold 
Karberg  &  Co.  in  London,  America,  and  China,  and  they  are 
now,  in  fact,  so  trading. 

In  The  Clan  Grant  (ante,  p.  272),  which  came  before 
Sir  Samuel  Evans  in  the  Prize  Court  in  England,  the  partner- 
ship was  between  three  German  subjects,  two  of  whom  resided 
in  Germany,  and  one  H.  E.  Hehlen,  who  resided  at  Khartoum. 
The  German  Hehlen  having  presumably  acquired  a  domicile 
in  Khartoum,  it  was  admitted  without  argument  that  he  had  a 
right  to  a  release  of  his  share  of  the  partnership,  while  the 
other  two  had  their  shares  confiscated.  As  regards  the  two 
Arnholds,  they  have  a  stronger  case,  because  they  are  British- 
born  subjects  residing  in  China,  and  are  not  enemy  subjects, 
as  was  the  case  with  Hehlen  in  The  Clan  Grant  (ante, 
p.  272). 

I  have  no  doubt  that  it  is  my  duty  to  release  to  the  two 
Arnholds  their  partnership  shares  of  this  cargo.  But  with 
regard  to  Goetz  I  have  a  more  difficult  matter  to  deal  with. 

Goetz  was  a  Swiss,  who,  for  some  reasons  of  his  own, 
became  a  naturalised  German  subject  in  1908.  Mr.  Booth 
argues  that  he  has  established  an  English  commercial  domicile 
because  he  has  resided  in  London  since  1909. 

A  definition  of  Dicey  in  his  Conflict  of  Laws  (2nd  ed.  1908) 
has  already  been  referred  to  in  this  Court — namely,  "  A  com- 
mercial domicile  is  such  residence  in  a  country  for  the  purpose 
of  trading  there  as  makes  a  person's  trade  or  business  contribute 
to  or  form  part  of  the  resources  of  such  country,  and  renders 
it,  therefore,  reasonable  that  his  hostile,  friendly,  or  neutral 
character  should  be  determined  by  reference  to  the  character 
of  such  country "  (p.  742).  Pitt  Cobbett  states  that  "  a  com- 
mercial domicile  is  a  settled  residence  in  a  particular  country 
for  the  purpose  of  trade,  by  virtue  of  which  a  person,  even 
though  a  subject  of  some  other  State,  is  deemed  so  far  identified 
with  the  State  in  which  he  resides  and  trades  as  to  share  its 
national  character,  whether  as  belligerent  or  neutral,  in  time  of 
■war  "—Leading  Cases  on  International  Law  (3rd  ed.),  vol.  ii. 
pp.  23,  24. 

What  do  the  authorities  in  Great  Britain  think  of  Goetz's 
trade  or  business  forming  part  of  the  resources  of  Great  Britain 
and  of  his  "  hostile,  friendly,  or  neutral  character,"  or  as  to  his 
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being  so  far  identified  with  the  State  as  to  share  its  national 
character?     They  have  interned  him. 

By  the  original  partnership  agreement,  which  is  dated 
November,  1912,  it  was  laid  down  that  "  Goetz  should  reside 
and  carry  on  the  business  abroad,"  and  as  the  agreement  was 
drawn  up  by  English  solicitors  in  London,  and  according  to 
English  law,  it  is  safe  to  assume  that  art"oad  means  out  of 
England.  The  agreement  goes  on  to  say  "  unless  otherwise 
decided  by  the  said .  Harry  Edward  Amhold " ;  so  it  appears 
that  Goetz  could  be  moved  about  whenever  H.  E.  Amhold  liked. 
Now  a  domicile,  whether  civil  or  commercial,  implies  a  certain 
amount  of  permanent  residence  with  an  intention  to  remain; 
and  in  this  case  we  have  a  man  who  becomes  a  German  subject 
in  1908,  and  signs  an  agreement  to  live  out  of  England  in  1912. 

As  regards  Goetz's  residence  in  London  since  1909,  the  only 
evidence  we  have  is  an  affidavit  of  0.  H.  Arnhold,  who  has 
been  living  in  Shanghai,  who  says  "the  said  Goetz  has  resided 
in  London  since  the  year  1909,"  and  "  he  has  applied  for 
British  naturalisation."  For  aught  that  I  know,  or  even  that 
C.  H.  Arnhold  may  know,  Goetz  may  have  passed  his  time 
going  to  and  fro  to  Germany.  No  date  has  been  given  as  to 
when  he  applied  for  naturalisation  as  a  British  subject;  it  is 
not  improbable  that  it  was  at  the  outbreak  of  war. 

Does  it  seem  probable  that  a  man  who  turns  himself  from  a 
Swiss  into  a  German  in  1908  has  a  permanent  intention  of 
becoming  a  resident  and  member  of  British  society  in  1909, 
especially  when  he  can  be  moved  off  abroad  or  elsewhere  at 
any  time  by  H.  E.  Amhold? 

Mr.  Booth  has  quoted  Nigel  Gold  Mining  Co.  v.  Hoade 
[1901]  (2  K.B.  849),  The  Harmony  [1800]  (2  C.  Rob.  322; 
1  Eng.  P.C.  241),  The  Jonge  Klassina  [180^]  (5  C.  Rob.  297; 
1  Eng.  P.O.  485),  and  also  Pitt  Cobbett,  vol.  ii.  p.  25,  on  trade 
domicile  and  the  various  cases  recently  on  the  right  of  an 
interned  person  to  sue,  and  has  deduced  very  able  arguments 
from  those  cases.  But  I  am  of  opinion  that  Ernest  Goetz  is 
an  enemy  subject  who  has  not  divested  himself  of  his  enemy 
character  by  means  of  the  acquisition  of  a  trade  domicile  in 
England  or  otherwise,  and  that  his  share  in  this  cargo  must  be 
condemned. 

The  order  of  the  Court  will  therefore  be  for  the  release  to 
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Harry  Edward  Arnhold  of  32-44/100  of  the  cargo  and  a  release 
to  Charles  Herbert  Arnhold  of  10-64/100,  and  confiscation  as 
enemy  property  of  Goetz's  15-96/100,  Niclassen's  15-96/100,  and 
the  25/100  share  under  the  Hamburg  agreement  with  Thekla 
Emma  Elizabeth  Arnhold. 


[Beported  by  Norman  Bentwich,  Esq.,  Barrister-at-Law. 
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belief  that  the  goods  were  the  property  of  the  Maltese  con- 
signees, they  were  handed  over  by  the  ship  to  the  Collector  of 
Customs: — Held,  that,  having  been  voluntarily  handed  over, 
when  put  overside  into  lighters  the  goods  were  no  longer  covered 
by  the  neutral  flag,  and,  as  enemy  property  seized  afloat,  were 
confiscable  as  prize.  Held,  further,  that  while  the  Greek  ship- 
owners were  entitled  to  freight  for  the  carriage  of  the  goods  to 
Malta,  a  claim  for  the  freight  paid  to  the  German  shipowners 
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Enemy   Pledgors  —  Default  —  Contracts   of   Sale   Entered 

into  hy  Pledgees — Pledgor's  Loss  of  Bight  to  Bedeem — Enemy 
Character  of  Ooods  Changed. 

Before  the  outbreak  of  war  a  German  firm  at  Hankow  con- 
tracted to  sell  certain  goods  to  a  British  firm  in  Liverpool. 
The  goods  were  shipped  on  a  British  vessel,  and  an  advance 
was  obtained  from  a  Japanese  bank  upon  the  security  of  the 
shipping  documents,  which  were  indorsed  to  the  bankers.  After 
war  broke  out  the  British  merchants  refused  to  take  up  the 
goods  or  the  documents  representing  the  goods,  and,  the  German 
firm  being  in  default,  the  bankers,  as  pledgees,  contracted  to 
sell  the  goods  to  another  British  firm.  Subsequently,  when  the 
vessel  arrived  at  Liverpool,  the  goods  were  seized  as  prize:  — 
Held,  that  when  the  contracts  of  sale  were  entered  into  by  the 
bankers,  whether  or  not  the  property  had  passed  to  the 
purchasers,  the  enemy  pledgors  lost  the  right  to  redeem  and 
ceased  to  be  the  owners  of  the  goods,  and  therefore  at  the  time 
of  seizure  the  goods  were  no  longer  enemy  property,  and  must 
be  released. 

The  Ningchow 288 

. Enemy    Ship — Discharge    in    Port — Storage    in    Customs 

House  Shed — Neutral  Property  when  Landed  —  Seizure  as 
Enemy  Property  in  Port — Validity. 

Part  of  the  cargo  of  a  captured  enemy  ship  was  discharged  in 
an  Egyptian  port  and  stored  ?,t  the  Customs  warehouse.  At 
the  time  of  discharge  the  cargo,  which  belonged  to  a  Turkish 
railway  company,  was  neutral  property.  After  the  outbreak 
of  war  between  Great  Britain  and  Turkey  the  cargo  was  seized 
as  prize  by  the  Marshal : — Held,  that  the  seizure  was  lawful, 
and  that  the  cargo  was  subject  to  confiscation. 

The  Achaia  (No.  2)  (Egypt) 635 

Enemy  Ship — Presumption  as  to  Cargo  Laden  on  Board 

— Onus  of  Proof. 

According  to  prize  law,  goods  on  an  enemy  vessel  consigned 
to  an  enemy  port  are  prima  facie  enemy  goods,  and  the  onus 
is  on  claimants  who  allege  that  the  goods  belong  to  them,  as 
neutrals,  to  satisfy  the  Court  with  clear  evidence. 

The  RoiAND    .        . 188 

Neutral  Vessel — Conditional  Contraband — Date  of  Seizure 

—Condemnation  of  Cargo — Delay  of  Vessel — Shipowners'  Claim 
to  Freight  and  Demurrage — Declaration  of  London,  1909. 
On  September  16,  1914,  a  neutral  vessel  left  a  neutral  port 
with  a  cargo  of  iron  ore  consigned  to  neutrals  at  another  neutral 
port,  but  destined  for  Krupp's  works  at  Essen,  in  Germany. 
On  September  19,  when  the  vessel  arrived  oft  the  Isle  of  Wight, 
she  was  stopped  by  a  British  warship  and  ordered  to  go  to  an 
anchorage  for  the  examination  of  her  papers  and  cargo.  By 
a  proclamation  of  September  21,  1914,  iron  ore,  which  had 
been  on  the  free  list,  was  placed  by  Great  Britain  on  the  con- 
ditional contraband  list.  On  September  26  the  cargo  was 
detained,  and  on  October  4  formally  seized  as  prize,  and  the 
vessel  was  sent  to  another  port  for  its  discharge^ 
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At  the  hearing  of  the  suit  for  the  condemnation  of  the  cargo 
the  shipowners  claimed  freight  and  demurrage  or  damages  for 
detention.  The  Crown  resisted  the  claim  on  the  ground  that 
the  shipowners  were  acting  as  agents  for  the  forwarding  agents 
of  Krupps. 

Meld,  first,  that  the  effective  seizure  took  place  after  iron  ore 
had  been  put  on  to  the  conditional  contraband  list,  and  that  the 
cargo  must  be  condemned ;  secondly,  that  as  the  cargo  was 
innocent  when  the  vessel  started  on  her  voyage,  her  owners, 
notwithstanding  the  fact  that  they  might  have  business 
relationship  with  Krupps,  were  entitled  to  some  freight,  to  be 
calculated  in  accordance  with  the  principles  laid  down  in  The 
Jtjno  (ante,  p.  151) ;  thirdly,  that  the  claim  for  demurrage  or 
detention  must  be  disallowed. 

The  Katwtk 282 

Passing  of  Property — Ante-bellum  Contract — F.o.h.  Con- 
tract of  Sale — Bill  of  Lading  and  Insurance  Policy  Betained 
by  Sellers — Part  Payment. 

In  June,  1914,  pursuant  to  a  contract  of  December,  1913, 
entered  into  between  a  British  company  as  sellers  and  a  German 
company  as  buyers,  a  cargo  of  chrome  ore  was  loaded  in  a 
Norwegian  sailing  ship  at  a  port  in  New  Caledonia  for  delivery 
at  Rotterdam.  In  accordance  with  the  terms  of  the  contract, 
which  provided  a  fixed  price  per  ton  f.o.b.,  50  per  cent,  to  be 
paid  on  shipment,  the  German  company  paid  half  the  purchase 
price,  effected  the  insurance,  and  sent  the  policy  to  the  sellers 
before  loading.  The  bills  of  lading  made  out  in  favour  of  the 
sellers,  or  order,  for  delivery  at  Rotterdam,  were  also  sent  to 
and  retained  by  them.  The  ship  sailed  on  June  9.  On 
September  6,  when  she  put  into  Pernambuco,  her  master  heard 
of  the  outbreak  of  war,  and  instructions  were  cabled  to  him 
by  the  German  company,  who  were  the  charterers,  that  the  ship 
was  to  proceed  to  Gothenburg  instead  of  to  Rotterdam. 
By  an  Order  in  Council  of  October  29,  1914,  chrome  ore  was 
declared  absolute  contraband.  On  November  2  the  ship  was 
captured  at  sea  and  taken  into  a  British  port,  and  a  writ  in 
prize  was  issued  against  the  cargo. 

Claims  were  entered  by  the  British  company,  who  claimed 
that  the  property  in  the  cargo  remained  in  them ;  and  by  a 
Swedish  company,  who  claimed  that  the  German  company,  as 
their  agents,  had  bought  the  cargo  for  them  :  — Held^  first,  that 
the  sellers  had  not  reserved  the  right  of  disposal,  and  that  the 
property  in  the  goods  passed  to  the  German  company  on  ship- 
ment and  part  payment ;  secondly,  that  on  the  evidence  the 
alleged  agency  was  an  invention,  and  that  the  pretended  agree- 
ment between  the  Swedish  and  German  companies  was  made 
in  the  endeavour  to  convert  in  transitu  enemy  goods  into  neutral 
goods  ;  and  thirdly,  that  article  43  of  the  Declaration  of  London, 
which  provides  that  "  if  a  vessel  is  encountered  at  sea  while 
unaware  of  the  .  .  .  declaration  of  contraband  which  applies 
to  her  cargo  the  contraband  cannot  be  condemned  except  on 
payment  of  compensation,"  applies  only  to  neutral  cargo,  and 
that  being  enemy  cargo,  the  goods  were  subject  to  condemnation 
without  compensation. 

The  Sobfareren 589i 
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Passing    of    Property — Ante-helium    Contract    of    Sale — 

Post-bellum  Shipment — C.i.f.  Contract — Allied  Ship — Trading 
with  the  Enemy — Freight. 

Under  a  contract  of  July  13,  1914,  made  between  the  sellers, 
a  firm  of  German  merchants  at  Hamburg,  with  a  branch  at 
Valparaiso,  and  the  buyers,  a  Dutch  firm  at  Veendam,  Holland, 
a  cargo  of  nitrate  of  soda  was  loaded  at  Taltal,  Chili,  in  a 
Russian  sailing  ship,  which  had  been  chartered  by  the  German 
firm  to  carry  the  cargo  to  Delfzil,  Holland.  Loading  began  in 
July,  but  was  not  completed  until  after  the  outbreak  of  war. 
The  bills  of  lading,  dated  August  6,  were  made  out  to  the  order 
of  the  sellers.  The  ship  sailed  on  August  29.  On  December  6 
she  arrived  at  Plymouth,  where  the  cargo  was  seized  as  enemy 
property.  ' 

The  contract  of  sale  provided  that  payment,  to  include  cost 
and  freight,  was  due  ninety  days  after  receipt  of  the  first  bill 
of  lading,  and  was  to  be  paid  three  days  after  maturity,  or,  in 
case  of  an  earlier  arrival  of  the  ship,  against  acceptance  of  the 
documents.  The  buyers  were  to  provide  a  banker's  guarantee 
for  5,0002.  for  the  due  performance  of  the  contract,  the  value  of 
the  cargo  being  22,115J.  Insurance,  including  war  risk,  was 
to  be  covered  by  the  sellers,  the  buyers  to  accept  the  policy 
against  payment  of  the  premium.  The  btiyers  provided  the 
banker's  guarantee,  and  deposited  the  purchase  price  in  the 
sellers'  bank  with  instructions  not  to  part  with  it  until  all  the 
bills  of  lading  had  arrived.  The  bills  of  lading,  which  were 
made  out  in  sets  of  three  copies  each,  were  forwarded  to  the 
sellers'  house  in  Hamburg.  The  first  copies  arrived  on 
September  9,  and  the  third  arrived  by  January  25,  1915 ;  but 
they  remained  at  the  sellers'  bank  in  Hamburg,  and  were  not 
taken  up  until  after  the  cargo  had  been  seized. 
It  was  contended  by  the  Dutch  buyers  that  the  property  had 
passed  to  them. 

Held,  that  the  prima  facie  presumption — arising  from  the 
fact  of  the  biUs  of  lading  being  to  the  order  of  the  sellers — 
that  the  sellers  had  reserved  the  right  of  disposal,  was  not 
rebutted  by  the  requirement  of  the  banker's  guarantee;  that 
the  parties  did  not  intend  the  property  in  the  goods  to  pass  to 
the  buyers  untU.  the  documents  were  accepted  and  the  price 
paid ;  that  if  the  property  did  not  pass  on  shipment  it  could 
hot  pass  while  the  goods  were  in  transitu  so  as  to  defeat  the 
rights  of  belligerents ;  and  that  at  the  time  of  seizure  the 
property  was  in  the  enemy  sellers,  and  the  goods  must  be 
condemned. 

Held,  further,  that  on  the  outbreak  of  war  between  Russia 
and  Germany  it  became  illegal  for  the  Russian  shipowners  to 
continue  to  perform  their  contract  with  the  German  charterers ; 
that,  after  August  4,  when  Germany  became  the  common  enemy 
of  Russia  and  of  Great  Britain,  a  British  Prize  Court  had 
•power  to  deal  with  a  Russian  vessel  engaged  in  illegal  trading ; 
and  that  strictly  the  vessel  was  liable  to  confiscation,  and, 
although  the  Crown  did  not  ask  for  this  penalty,  that  a  claim 
of  the  Russian  shipowners  for  freight  and  expenses  must  be 
disallowed. 

The  Pakchim 579 
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Passing  of  Property — Bills  of  Lading  Indorsed  to  "  selling 

agents"  —  Payment  of  Drafts  Befused  —  Intention  to  Pass 
Property — Effect. 

Under  an  arrangement  entered  into  between  a  number  of 
lead  producing  companies,  before  the  outbreak  of  war  an 
American  corporation  shipped  a  quantity^  of  lead  under  bills 
of  lading  which  were  indorsed  to  a  German  metal  company  at 
Frankfort,  described  as  "selling  agents."  By  the  terms  of 
business  between  the  parties  the  corporation  did  not  reserve 
any  right  of  disposal  of  the  goods  after  shipment.  The  bills 
of  lading  and  an  invoice  were  forwarded  to  the  German 
company,  and  the  shippers  drew  on  a  British  company,  who 
were  parties  to  the  arrangement,  for  the  provisional  price, 
which  was  not  the  exact  price  at  which  the  goods  were  sold  by 
the  selling  agents,  less  commission,  but  a  price  fixed  by  com- 
putation of  sales  supplied  by  other  producers.  On  August  5, 
1914,  the  lead  was  seized  as  prize,  and  on  August  8  the  British 
company,  owing  to  the  outbreak  of  war,  refused  to  honour  the 
draft.  The  American  corporation  claimed  that  the  property 
in  the  goods  still  remained  in  them: — Seld,  that,  even  if  the 
German  company  were  merely  selling  agents,  the  property 
in  the  goods  could  still  pass  to  them  from  the  American 
principals ;  that  the  question  whether  the  property  had  passed 
depended  on  the  intention  of  the  parties,  and  was  a  question 
of  fact ;  and  that  on  the  facts  the  property  had  passed,  and  was 
therefore  enemy  property  at  the  time  of  seizure. 

The  Kbonprinzessin  Cecilie 623 

Passing  of  Property — Contract  of  Sale  C.i.f. — Shipment 

dmring  Peace — War  Supervening  on  Voyage — Seizure  as  Prize 
— Befusal  of  Documents — Test  for  Condemnation — Cargo  in 
British  Vessel  not  Excused. 

When  goods  are  contracted  to  be  sold,  and  are  shipped  without 
any  anticipation  of  imminent  war,  and  are  taken  as  prize  after 
war  has  supervened,  the  cardinal  principle  is  that  they  are  not 
subject  to  condemnation  unless  under  the  contract  the  property 
in  the  goods  has  at  the  time  of  seizure  passed  to  the  enemy. 
Enemy  cargo,  shipped  without  any  anticipation  of  imminent 
war,  and  taken  as  prize  in  port  or  at  sea  after  war  has  super- 
vened, does  not  escape  condemnation  because  it  is  in  a  British 


Before  any  anticipation  of  imminent  war  sellers  made  a  c.i.f. 
contract  of  sale  of  wheat  to  buyers,  and  in  fulfilment  of  the 
contract  sub-contracted  with  a  merchant  to  buy  wheat  shipped 
by  him,  and  received  from  him  the  bill  of  lading  for  it,  which 
was  indorsed  generally.  War  supervened  during  the  voyage. 
The  sellers  were  neutrals,  and  the  port  of  destination  was 
neutral,  but  the  buyers  to  whom  the  goods  were  to  be  delivered 
at  the  port  of  destination  were  enemies  in  the  enemy  country. 
The  sellers'  bankers,  who  were  neutrals,  had  discounted  the  bill 
of  exchange  drawn  by  the  sellers  on  the  buyers,  and  had 
forwarded  it  and  the  bill  of  exchange  and  the  certificates  of 
insurance  to  a  bank  in  the  enemy  country  for  tender  of  the 
latter  documents  against  acceptance  of  the  bill  of  exchange. 
The  vessel  was  British,   and  was   diverted  to  a  British  port. 
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where  the  wheat  was  seized  by  the  Crown  as  prize.  Shortly 
after  the  seizure  the  enemy  buyers  in  the  enemy  country  refused 
to  take  up  the  documents.  The  sellers  claimed  the  wheat  as 
their  property.  It  was  contended  for  the  Crown  that  the  test 
for  condemnation  was  whether  the  enemy  or  the  neutral  would 
sufier  the  loss  if  the  wheat  was  condemned,  and  that,  as  the 
sellers  had  a  right  of  payment  against  the  buyers  and  had  only 
a  jus  disponendi  as  holders  of  a  bill  of  lading  not  indorsed  to 
them,  they  could  not  recover  the  wheat :  — Held,  disallowing 
the  contention  of  the  Crown,  that  as  the  goods  were  shipped 
without  any  anticipation  of  imminent  war  the  test  for  con- 
demnation was  as  to  whether  the  property  in  the  wheat  had 
at  the  time  of  seizure  passed  to  the  enemy,  and  that  as  it  had 
not  at  that  time  passed  to  the  buyers,  and  would  not  so  pass 
until  they  took  up  the  documents,  the  wheat  remained  the 
property  of  the  sellers,  and  must  be  restored  to  them. 

The  Mikamichi 137 

Passing    of    Property — Delivery    of    Documents    against 

Acceptance  of  Draft  —  Incomplete  Acceptance  —  Delivery  of 
Documents  before  Acceptance — Effect. 

Goods  were  shipped  by  a  German  firm  at  Hamburg  to  a  Japanese 
firm  at  Tokio,  the  terms  of  the  contract  being  delivery  of  the 
documents  against  acceptance  of  the  sellers'  draft.  The  sellers 
drew  on  the  London  agency  of  a  German  bank  for  the  account 
of  the  buyers,  and  the  draft  was  marked  for  acceptance  at  the 
bank  three  days  before  the  outbreak  of  war.  The  bank  then 
parted  with  the  documents  to  the  agents  of  the  consignees. 
Owing  to  the  outbreak  of  war  the  acceptance  was  never  com- 
pleted: — Held,  that  the  property  in  the  goods  had  not  passed 
to  the  consignees,  and  the  goods  must  be  condemned  as  enemy 
property. 

The  Ltttzow  (No.  2)   (Egypt) 533 

Passing  of  Property — Enemy  Vessel — Enemy  Consignor — 

Neutral  Consignee  —  Acceptance  of  Bill  of  Exchange  before 
Outbreak  of  War — Special  Conditions  of  Sale — ' '  No  arrival, 
no  sale" — Effect. 

Where  goods,  seized  as  prize,  were  consigned  on  an  enemy 
vessel,  before  the  outbreak  of  war,  by  an  enemy  seller  to  a 
neutral  purchaser  who  accepted  the  'bill  of  exchange,  and  the 
terms  of  the  contract  contained  the  words  "no  arrival,  no 
sale," — Held,  that  this  was  a  condition  inserted  for  the  benefit 
of  the  seller,  and  did  not  prevent  the  property  passing  to  the 
buyer  on  shipment  and  acceptance  of  the  bill,  and  the  goods, 
therefore,  being  neutral  property  at  the  time  of  seizure,  must 
bo  released. 

The  Dekfflingeb  (No.  2)  (Egypt) 398 

Passing    of    Property — Ownership — "Documents    against 

acceptance" — Enemy     Consignee — Qualified    Acceptance     by 

British  Firm  after  Outbreak  of  War— Trading  with  the  Enemy 

—Effect. 

Before  the  outbreak  of  war  certain  goods  were  shipped  by  a 

British  firm  to  enemy  consignees,  the  terms  of  the  contract  pro- 
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viding  for  delivery  of  the  documents  against  acceptance  of  the 
seller's  draft.  After  the  outbreak  of  war  the  draft  was  accepted 
by  an  English  firm  "  to  protect  the  interests  of  the  shipment  "  : 
— Meld,  that  the  acceptance  was  not  on  behalf  of  the  consignees, 
and  did  'not'  amount  to  trading  with  the  enemy,  nor  was  it 
sufficient  to  pass  the  property  in  the  goods,  which  therefore 
remained  vested  in  the  consignors. 

The  Koebbeb,   (No.   2)    (Egypt) 640 

Passing  of  Property  —  Ownership  —  Unemy  Consignors  — 

Friendly  Consignees  —  ' '  Documents  against  acceptance ' '  — 
Letter  of  Credit  to  Accept  Drafts  for  Consignees — Effect. 

Before  the  outbreak  of  war  certain  goods  were  consigned  by 
German  shippers  to  Japanese  consignees,  the  contract  providing 
for  delivery  of  the  documents  against  acceptance  of  the  seller's 
draft.  On  account  of  the  outbreak  of  war  the  drafts  drawn  on 
the  consignee's  British  bankers  were  not  accepted.  The  bankers 
held  a  letter  of  credit  authorising  them  to  accept  drafts  on 
behalf  of  the  consignees  generally: — Held,  that  the  letter  of 
credit  did  not  operate  as  an  actual  acceptance,  and  that  the 
property  in  the  goods  had  not  passed  to  the  consignees. 

The  Ltttzow  (No.  3)  (Egypt) 638 

Sale  in  Transitu — Imminence  of  War — Belligerent  Vendors 

— Neutral  Purchasers — Outbreak  of  War — Seizure  as  Prize — 
Sale  not  in  Contemplation  of  War — Validity. 

The  rule  of  the  Prize  Court  that  property  in  goods  is  considered 
to  be  in  the  shipper  until  delivery,  and  that  a  sale  in  transitu 
is  invalid,  does  not  apply  unless  war  is  imminent  and  exp^ed 
on  the  part  of  the  vendor,  and  the  sale  is  made  to  defeat  the 
rights  of  belligerent  captors. 

Between  July  20  and  30,  1914,  German  merchants  sold  to 
Dutch  merchants  various  parcels  of  cargo  in  transitu,  shipped 
on  board  a  British  steamship  and  consigned  to  a  German  port 
"to  order."  The  Dutch  merchants  duly  paid  for  the  goods, 
which  they  re-sold  to  customers  of  their  own.  On  August  4 
war  broke  out  between  Great  Britain  and  Germany,  and  when 
the  ship  called  at  a  British  port  the  cargo  was  seized  as  prize 
and  afterwards  sold: — Held,  on  the  evidence,  that  war  with 
Great  Britain  was  not  regarded  as  imminent — in  its  proper 
meaning  of  "threatening  or  about  to  occur  "—by  the  German 
vendors  when  they  sold  the  goods ;  that  consequently  the  sales 
were  valid  and  the  goods  were  not  confiscable  as  prize ;  and  that 
the  proceeds  of  sale  must  be  released. 

The  Southpield 332 


CARGO,  MISDESCRIPTION  OP. 

Contrahand — Rubber  manifested  as   "gum"      .         .  .  405 

CHINA,  EUROPEANS  IN.— See  Domicile. 
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C.I.F.  CONTRACT  OF  SALE. 

Passing  of  Property — Ante-helium  Contract  of  Sale— Post- 
bellum  Shipment — C.i.f.  Contract 579 

Passing  of  Property — Contract  of  Sale  C.i.f.— Shipment 
during  Peace  —  War  Supervening  on  Voyage  —  Test  for 
Condemnation. 

CIYIL  LIST  ACTS. 

Civil  List  Acts  (1  Edw.  7.  c.  4 ;  1  Geo.  5.  c.  28) — Power  of 
Crown  to  Exercise  Bounty 554 

COASTING  TRADE. 

Beep-sea  Fishing  Vessel — Coast  Fishing  Vessel — Exemption 
from    Capture 29 

Small  Coasting  Vessel  Engaged  in  Local  Trade — Vessels  Exempt 
from  Capture .         .         .  259 

COMPANY. 

British  Company — Enemy  Directors  and  Shareholders — Cargo 
— Enemy  Character. 

Goods  consigned  to  a  duly  incorporated  British  company,  to 
which  the  property  has  passed,  are  not  confiscable  as  prize  by 
reason  of  the  fact  that  all  the  directors  and  shareholders  of  the 
company  are  enemy  subjects  or  domiciled  in  an  enemy  country. 
Continental  Tybe  &c.  Co.  v.  Daimler  Co.,  Lim.  [WIS] 
(84  L.  J.  K.B.  926 ;  [1915]  1  K.B.  893),  applied. 
Quaere,  whether  a  British  company,  composed  entirely  of  alien 
enemies,  can  own  a  British  ship. 

The  Poona 275 

Enemy  Company — Branch  Office  in  Allied  Territory — Cargo — 
Seizure — Claim  by  Branch  Office — Trading  with  Enemy 
Proclamation  of  September  9,  1914. 

Certain  parcels  of  goods  seized  as  prize  were  claimed  by  the 
shippers,  the  Japanese  branch  office  of  a  German  company  with 
its  head  office  at  Hamburg.  The  goods  were  consigned  by  the 
claimants  from  Japan  to  their  order,  Hamburg.  Section  6  of 
the  Trading  with  the  Enemy  Proclamation  (No.  2)  of 
September  9,  1914,  provides  that  "  where  an  enemy  has  a  branch 
locally  situated  in  British,  allied,  or  neutral  territory,  not  being 
neutral  territory  in  Europe,  transactions  by  or  with  such  branch 
shall  not  be  treated  as  transactions  by  or  with  an  enemy  "  :  — 
Seld,  that  this  proclamation  did  not  protect  the  goods  from 
condemnation ;  that  the  sole  question  was  whether  or  not  the 
goods  were  German  goods ;  and  that  the  goods  must  be  regarded 
as  the  property  of  the  German  company,  and  not  of  the 
Japanese  branch. 

The  EtTMABUs 606 

Enemy  Limited  Company — Appearance  in  Prize  Court — Enemy 
Vessel — Owners      ..........    38 

English  Company  of  Alien  Shareholders — Enemy  Ships — Sale 
before  War — Invalid  Transfer 16 
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CONTINUOUS  VOYAGE.— See  Contraband. 

CONTRABAND. 

Cargo  —  Neutral  Vessel  —  Conditional  Contraband  —  Date  of 
Seizure — Condemnation  of  Cargo         ......  282 

Neutral  Vessel  —  Enemy  Goods  —  Absolute  Contraband — 

Ignorance  of  Owners — Declaration  of  London,  1909,  art.  43. 

Article  43  of  the  Declaration  of  London,  which  provides  that 
"if  a  vessel  is  encountered  at  sea  while  unaware  of  the  .  .  . 
declaration  of  contraband  which  applies  to  her  cargo  the 
contraband  cannot  be  condemned  except  on  payment  of  com- 
pensation," applies  only  to  neutral  cargo: — Held,  therefore, 
that  enemy  cargo  of  a  contraband  nature,  laden  on  board  a 
neutral  vessel  and  consigned  to  a  hostile  destination,  is  subject 
to  condemnation  without  compensation,  although  not  declared 
contraband  until  after  the  vessel  has  sailed. 

The   Sorfabeeen  ...  ....  589 

Neutral  Cargo — Contraband — Bequisition  by  Crown         .    261,  309 

Neutral  Vessel  —  Contraband  — Belligerent  Charterers — Un- 
neutral Service — Owners'  Ignorance — Declaration  of  London, 
1909,  art.  40. 

By  article  40  of  the  Declaration  of  London,  1909,  ' '  a  vessel 
carrying  contraband  may  be  condemned  if  the  contraband  .  .  . 
forms  more  than  half  the  cargo": — Held,  that  such  a  vessel 
is  lawful  prize,  notwithstanding  that  her  owners  have  no 
knowledge  that  she  was  being  employed  in  carrying  contraband. 

The  Lokenzo  (St.   Lucia)     .  226 

Neutral  Vessel — Contraband  Cargo  for  British  Government — 
Capture  by  the  Enemy — Recapture     ......  371 

Neutral  Ships — Contraband  Cargoes- -Conditional  and  Absolute 
Contraband — Neutral  Port  of  Destination — Enemy  Government 
or  Forces  as  Ultimate  Destination — Doctrine  of  Continuous 
Voyage  or  Transportation — Evidence — Presumptions  and  Proof 
— Consignments  "to  order" — Misdescription  of  Cargo — Bubber 
Manifested  as  "Gum" — Orders  in  Council  of  August  20  and 
October  29,  1914 — Validity  and  Effect — Declaration  of  London, 
1909,  art.  35. 

The  doctrine  of  continuous  voyage  or  transportation,  whether 
by  sea  or  over  land,  became  part  of  the  law  of  nations,  both  as 
regards  the  carriage  of  absolute  and  of  conditional  contraband, 
before  the  outbreak  of  the  'present  war.  Accordingly,  the  Prize 
Court  has  the  duty  of  determining  the  real  as  distinguished 
from  the  ostensible  destination  of  goods,  absolutely  or  condi- 
tionally contraband,  consigned  to  a  neutral  port  in  neutral 
vessels. 

Prize  Courts  are  not  governed  or  limited  by  the  strict  rules 
of  evidence  which  bind  municipal  Courts,  and  will  recognise 
well-known  facts  which  have  come  to  light  in  other  cases,  or  as 
matters  of  public  reputation. 

Captors  must  prove  facts  from  which  a  reasonable  inference 
of   hostile   destination   can   be   drawn.       But,    as   regards   the 
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ultimate  hostile  destination  of  conditional  contraband,  captors 
need  only  shew  a  highly  probable  military  or  Government 
destination,  and  need  not  prove  the  particular  enemy  port  or 
place  of  ultimate  destination. 

It  is  not  incumbent  upon  captors  to  prove  an  intention  on  the 
part  of  .the  shippers  at  the  commencement  of  the  voyage, 
ostensibly  to  a  neutral  port,  of  despatching  contraband  goods 
to  the  enemy.  If  it  is  reasonably  certain  that  the  shippers 
knew  the  real  ultimate  hostile  destination,  whenever  the  project 
may  have  been  conceived,  a  belligerent  has  a  right  to  seize  and 
confiscate  the  goods. 

If,  after  the  outbreak  of  war,  neutral  shippers  consign  goods 
of  a  contraband  nature  ' '  to  order ' '  without  naming  a  con- 
signee, it  is  a  circumstance  of  suspicion  which  a  Prize  Court 
may  take  into  account  in  considering  whether  the  goods  were 
really  intended  for  a  neutral  destination  or  whether  they  had 
an  ultimate  hostile  destination. 

Contraband  articles  contaminate  the  whole  cargo  belonging  to 
the  same  owners,  and  the  non-contraband  portion  must  share 
the  fate  of  the  contraband. 

Any  concealment  or  misdescription  calculated  and  intended 
by  neutrals  to  deceive  belligerents  in  their  right  of  search  for 
contraband  will  weigh  heavily  against  those  responsible  for  such 
practices  when  the  Prize  Court  has  to  consider  presumptions  or 
inferences  as  to  the  real  destSfation  of  goods  of  a  contraband 
nature. 

Rubber,    manifested    as    "gum,"    released    on    the    facts,    the 
claimants  not  being  responsible  for  the  misdescription. 
Orders  in  Council  of  August  20  and  October  29,  1914,  discussed. 

The  Kim  ;  The  Alfbed  Nobel  ;  The  Bjoenstjbene  Bjobn- 
soN ;  The  Fbidland 405 


COSTS.  95, 150,  270,  518 

DAYS  OF  GRACE. 

Enemy  Ship  in  British  Port — Commencement  of  Hostilities — 
Days  of  Grace  —  Less  Favourable  Treatment  hy  Enemy — 
Detention 1 

Enemy  Ship — Loading  in  Canadian  Port — Days  of  Grace — 
Non-application  to  German  Vessels — Order  of  Governor-General 
in  Council      ...........     95 

Enemy  Yacht — Detention  in  British  Port — Days  of  Grace — 
Condemnation 573 

DELAY  TO  SHIP. 

British  Ship — Enemy  Cargo  Loaded  before  War — Seizure — 
Shipowners'   Claims — Ship's  Delay 151 

Enemy  Cargo  Loaded  before  War — Seizure — Shipowner's 

Claims — Expenses  Due  to  Delay 492 

Neutral  Ship  —  Conditional  Contraband  ^Seizure  —  Delay  of 
Vessel ■  282 


662  INDEX. 

PASE 

DESPATCHES,  CARRIAGE  OF. 

British  Vessel — Sub-charter  to  German  Government — Innocence 
of  Owners  and  Charterers — Carriage  of  Despatches  for  ISnemy 
■ — Condemnation  of  Vessel  and  Cargo. 

A  British  vessel  was  chartered  by  its  owners  to  a  British 
company  having  a  branch  office  at  Nauru,  a  German  island  in 
the  Pacific.  On  August  6,  1914,  the  company's  agent  at  Nauru 
was  approached  by  the  German  officials  and  informed  that  war 
had  broken  out  between  Germany  and  Russia,  and  that  the 
German  Government  wanted  a  neutral  vessel  to  convey  a  repre- 
sentative with  despatches  to  the  German  Government  at  Babaul, 
another  German  possession.  The  German  officials  concealed  the 
fact  that  Great  Britain  and  Germany  were  also  at  war,  and 
accordingly  the  agent  of  the  British  company  sub-chartered  the 
vessel  to  the  Imperial  German  Government  for  a  voyage  to 
Rabaul  and  back.  In  the  course  of  the  voyage  the*  vessel  was 
encountered  by  a  British  cruiser,  the  documents  entrusted  to 
the  German  representative  were  discovered,  and  the  vessel  and 
her  cargo  were  taken  into  port  as  prize: — Held,  that  although 
the  owners  and  charterers  were  innocent,  yet  as  the  vessel  had 
been  sub-chartered  to,  and  was  engaged  in  the  service  of,  the 
enemy  Government,  and  the  cargo  belonged  to  the  charterers, 
whose  agent  had  effected  the  sub-charter,  both  the  vessel  and  her 
cargo  must  be  condemned.  # 

The  Zambesi  (New  South  Wales)        .  ...  358 

DESTRUCTION  OF  SHIP'S  PAPERS. 

"Enemy  Hospital  Ship  —  Destruction  of  Ship's  Papers  — 
Suspicious   Movements  ....  ...  210 

DETENTION. 

Enemy  Ship  in  British  Port — Commencement  of  Hostilities — 
Order  in  Council — Days  of  Grace — Less  Favourable  Treatment 
by  Enemy — Detention  ......  .1 

Enemy  Ship — Loading  in  Canadian  Port — Days  of  Grace — 
Non-application  to   German   Vessels — Detention         .         .         .95 

Notice  of  Detention — Ambiguity— Lawful  Seizure     .         .         .75 

See  also  Delay  to  Ship. 

DISBURSEMENTS. 

Enemy  Ship  —  Claimant  for  Disbursements  and  Services  — 
Bounty  of  Crown 38 

DISCHARGE,  EXPENSES  OF. 

British  Ship — Enemy  Cargo  Loaded  before  War — Seizure — 
Expenses  of  Discharge — Shipowners'  Claims    ....  151,  492 

DIVERSION.— See  Detention. 

DOCK  OWNERS. 

Enemy  Ship — Dock  Owners'  Claims — Liberty  to  Apply     .         .       1 
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DOMICILE. 

Cargo  —  Sesidence  in  Bnemy  Country  —  Trade  Domicile  in 
Neutral  Country  —  Condemnation  of  Share  of  Partnership 
Property. 

The  property  of  an  enemy  subject  who  is  domiciled  in  an  enemy 
country,  but  has  a  house  of  trade  in  a  neutral  country,  will  be 
treated  as  enemy  property ;  and  if  the  property  belongs  to  a 
partnership,  in  the  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  to  be  divided  proportionately  between  the  partners, 
and  the  share  attributable  to  the  partner  with  an  enemy 
domicile  will  be  condemned. 

The  Clan  Grant 272 

Commercial    Domicile  —  Exterritoriality  —  Partnership 

Firm  at  Shanghai — Registration  at  German  Consulate — British 
Partners  —  Registration  at  British  Consulate  —  Severance  of 
Connection  with  Partnership  Firm. 

A  firm  consisting  of  two  British  and  two  German  subjects 
carrying  on  business  at  Shanghai  was  registered  at  the  German 
Consulate  as  a  German  firm  in  accordance  with  the  regulations 
whereby  the  European  communities,  to  which  China  has  granted 
exterritorial  privileges,  are  governed  by  the  laws  of  their 
respective  countries.  The  British  partners,  who  resided  in 
Shanghai,  were  also  registered  as  British  subjects  at  the  British 
Consulate.  Neither  of  the  German  partners  resided  in 
Shanghai.  Goods  belonging  to  the  firm  having  been  seized  as 
prize,  they  were  claimed  as  being  the  property  of  the  firm  as  , 
neutrals,  and  alternatively  as  the  individual  property  of  the 
partners  as  neutral  and  British  subjects  : — Held,  first,  that  the 
firm  could  not  be  treated  as  a  neutral  house  of  trade,  and  that 
for  all  purposes  of  prize  it  must  be  regarded  as  a  German  firm 
carrying  on  business  in  a  German  colony ;  secondly,  that,  under 
the  circumstances,  none  of  the  partners  had  acquired,  or  could 
acquire,  a  neutral  commercial  domicile,  and  that  the  shares  in 
the  proceeds  of  the  goods  attributable  to  the  German  partners 
must  be  condemned ;  and  thirdly,  that,  as  regards  the  shares 
of  the  British  partners,  the  case  must  be  adjourned  for  further 
evidence  as  to  what  measures,  if  any,  were  taken  by  them  to 
sever  their  connection  with  the  firm  on  the  outbreak  of  war. 

The  EtTMAEiTS 605 

Commercial  Dom,icile — Residence  in  England — Application  for 
British  Naturalisation — Effect. 

A  commercial  domicile  cannot  be  established  in  England  without 
proof  of  a  certain  amount  of  permanent  residence  and  intention 
to  remain  in  the  country  : — Beld,  therefore,  that  a  partner  in  a 
German  firm  carrying  on  business  in  China,  a  native  of 
Switzerland  who  became  a  naturalised  German  in  1908,  and 
who,  though  resident  in  England  since  1909  and  an  applicant 
for  British  naturalisation,  agreed  in  the  partnership  deed  to 
reside  and  carry  on  the  business  abroad,  had  not  acquired  an 
English  commercial  domicile,  and  that  his  share  in  the  goods 
of  the  partnership  must  be  condemned. 

The  Deefflinger  (No.  3)  (Egypt) 643 
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Bnemy  Subject  —  Trade  Domicile  in  Neutral  Country  — 
Departure  to  another  Neutral  Country  on  Outbreak  of  War — 
Loss  of  Neutral  domicile. 

An  enemy  subject  who  has  acquired  a  trade  domicile  in  a 
neutral  country  loses  that  domicile  if,  on  the  outbreak  of  war, 
he  leaves  the  neutral  country  for  another  neutral  country  in  the 
absence  of  evidence  that  his  departure  is  merely  temporary. 

The  Flamenco  ;  The  Obdtjna 509 

Exterritorial  Jurisdiction  —  German  Subject  Carrying  on 
Business  in  China — Non-acquisition  of  Trade  Domicile. 

A  trade  domicile  cannot  be  established  by  a  person  resident  and 
carrying  on  business  in  a  foreign  country  if  the  nation  of  which 
he  is  a  subject  has  been  granted  the  privilege  of  exterritorial 
jurisdiction  in  that  country. 

The  Ltjtzow  ;  The  Koebbeb  (Egypt) 528 

Ooods  on  Enemy  Ship — Enemy  Subject  Besident  in  China — 
Trade  Domicile — Exterritorial  Jurisdiction. 

European  Powers  having  the  privilege  of  exterritorial  jurisdic- 
tion in  China,  a  German  subject  resident  in  Shanghai  does  not 
acquire  a  Chinese  civil  domicile  for  war  purposes,  as  he  remains 
subject  to  the  jurisdiction  of  his  own  State: — Held,  therefore, 
that  the  private  effects  of  a  German  official  in  Chinese 
Government  service,  shipped  on  board  a  G«rman  vessel  for 
delivery  at  his  home  in  Germany,  are  confiscable  as  enemy 
property. 

The  Deefelingeb  (No.  1)   (Egypt) 386 

Trade  Domicile  —  Trade  Souse  in  British  Territory  and  in 
Enemy  Country — Evidence  of  Intention  to  Change  Domicile. 

A  German  merchant  in  Ceylon  consigned  goods 'on  a  German 
vessel  to  his  trade  house  in  Hamburg.  For  five  years  prior  to 
the  outbreak  of  war  he  had  carried  on  business  at  Colombo,  and 
for  three  years  resided  at  a  house  there  which  he  had  rented 
and  furnished,  but  he  had  returned  once  during  the  five  years 
for  several  months  to  Germany  :  — Seld,  that  this  residence  was 
not  sufficient  to  establish  a  domicile  in  Ceylon  ;  that  his  German 
domicile  of  origin  still  adhered  to  him ;  and  that  the  goods, 
therefore,  were  subject  to  condemnation  as  enemy  property. 

The  Rostock  (Egypt) 523 

DRY  DOCKING. 

Enemy  Yacht — Detention — Expenses  of  Dry  Docking — Allow- 
ance as  Act  of  Grace 573 

EGYPT. 

Cases  in  Prize  Court. — See  Index  of  Cases  Reported. 

Sight  of  Crown  to  Prizes  taken  in  Egyptian  Ports    .         .         .  122. 

Status  of  Egypt — Decision  of  S.E.  the  Regent,  of  August  5, 
1914 102 

ENEMY  CARGO.— See  Cargo. 
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ENEMY  CHARTERERS.        *  ""'" 

British  Vessel  —  Sub-charter  to  German  Government  —  Inno- 
cence of  Owners  and  Charterers — Condemnation        .         .         .  358 

Neutral  Vessel  —  Contraband  —  Belligerent  Charterers  —  Un- 
neutral Service — Owner's  Ignorance — Declaration  of  London, 
1909,   art,   40 226 

Unneutral  Service — Goal  for  Belligerent  Cruiser — Declara- 
tion of  London,   1909,   art.  46 229 

ENEMY,  RIGHT  TO  APPEAR. 

Affidavit  as  to  Appearance — Insufficiency 1 

Enemy  Ship — Owners — Enemy  Limited  Company — Appearance  38 
Practice — Enemy  Owner — Might  to  Appear  .  .  .  .60 
B^ght  of  Alien  Enemy  to  Appear  in  Prize  Proceedings    .         .  102 

ENEMY  SHIP. 

Enemy  Ship — British  Mortgagees— Validity  of  Claim — Bight 
to  Appear  and  Argue  against  Condemnation  of  Vessel. 

British  mortgagees  of  an  enemy  vessel  cannot  have  their  charge 
enforced  by  the  Prize  Court,  but  where  the  owners  do  not  appear 
the  mortgagees  may  be  heard  in  the  Prize  Court  to  argue  against 
the  condemnation  of  the  vessel. 

The  Emil  (Egypt)        .        .  257 

Capture  at  Sea — Ignorance  of  Outbreak  of  War— Hague 

Conference,  1907,  Convention  VI.  art.  3. 

Apart  from  international  convention,  enemy  merchant  ships 
captured  on  the  high  seas  in  ignorance  of  the  outbreak  of 
hostilities  are  liable  to  condemnation.  Article  3  of  Conven- 
tion VI.  of  the  Hague  Conference,  1907,  which  provides  for  the 
detention,  instead  of  confiscation,  of  enemy  vessels  which  left 
their  last  port  of  departure  before  the  commencement  of  war* 
and  are  encountered  on  the  high  seas  while  still  ignorant  of 
the  outbreak  of  war,  has  no  application  to  German  vessels,  the 
German  Empire,  when  signing  the  Convention,  having  refused 
its  assent  to  this  article. 

The  Peeked 136 

Capture  at  Sea — Neutrals'    Claim  as  Beneficial   Owners 

— Prize  Court  Bules,  1898 — -Further  Proof  —  Declaration  of 
London,  1909,  art.  iZ— Prize  Court  Bules,  1914,  Order  XXVIII. 
rule  1— Naval  Prize  Act,  1864  (27  &  28  Vict.  c.  25),  s.  20— 
Prize  Courts  (Procedure)  Act,  1914  (4  tfc  5  Geo.  5.  c.  13). 

A  merchant  vessel,  flying  the  German  flag,  was  captured  at  sea 
by  a  British  cruiser  four  days  after  the  outbreak  of  war  between 
Great  Britain  and  Germany,  and  was  taken  into  Bermuda, 
Proceedings  in  prize  were  commenced  against  her  before  Septem- 
ber 3,  1914,  when  the  Prize  Court  Rules'  of  1914  came  into  force 
in  that  colony,  and  the  Court  directed  that  the  action  should  be 
continued  in  accordance  with  the  procedure  applicable  under 
the  Prize  Court  Rules,  1898.  An  application  for  further  proof 
was  made  on  behalf  of  a  neutral  company,  in  order  to  establish 
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that  they  were  the  beneficial  owners  of  the  vessel,  owning  the 
entire  capital  stock  of  the  nominal  owners,  a  subsidiary 
company  established  according  to  the  law  of  Germany,  and 
having  its  principal  place  of  business  in.  Hamburg : — Held, 
first,  that  the  ajjplication  must  be  refused,  as  the  vessel,  being 
under  the  German  flag,  and  the  claimants  not  alleging  that  she 
had  been  transferred  to  them,  the  facts  sought  to  be  proved 
would  not  benefit  the  claimants ;  secondly,  that  section  20  of 
the  Naval  Prize  Act,  1854,  which  requires  the  Court  .  .  .  "  to 
proceed  with  all  convenient  speed  either  to  condemn  or  to  release 
the  captured  ship,"  was  still  in  force  for  the  purposes  of  the 
present  case,  and  that  Order  XXVIII.  rule  1  of  the  Prize 
Court  Rules,  1914,  which  provides  for  detention  in  certain  cases, 
had  no  application ;  thirdly,  that  article  43  of  the  Declaration 
of  London,  1909,  which  provides  that  "  if  a  vessel  is  encountered 
at  sea  while  unaware  of  the  outbreak  of  hostilities  or  of  the 
declaration  of  contraband  which  applies  to  her  cargo,  the  contra- 
band cannot  be  condemned  except  on  payment  of  compensation ; 
the  vessel  herself  and  the  remainder  of  the  cargo  are  not  liable 
to  condemnation  .  .  .,"  only  applies  to  ships  other  than  enemy 
vessels  having  contraband  on  board ;  and  fourthly,  that  the 
claimants'  contention  that  the  vessel  should  be  merely  detained, 
and  not  confiscated,  must  be  rejected. 

The  Leda  (Bermuda) 233 

Deep-sea  Fishing  Vessel — Exemption  from  Capture — Coast 

Fishing  Vessel — Hague  Conference,  1907,  Convention  No.  XI. 
art.  3 — Practice — Legal  FJvidence  of  Capture — Other  Evidence 
— Prize  Court  Mules,  1914,  Order  XV.  rules  1,  2  (e). 

An  enemy  vessel,  which  is  shewn  by  her  size,  equipment,  and 
voyage  to  be  a  deep-sea  fishing  vessel  engaged  in  a  commercial 
enterprise  which  forms  part  of  the  trade  of  the  enemy  country, 
is  not  within  the  category  of  coast  fishing  vessels  so  as  to  be 
exempt  from  capture,  but  is  good  prize. 

The  commander  of  one  of  His  Majesty's  ships  who  cannot  take 
a  captured  vessel  into  port,  or  put  a  prize  crew  on  board,  ought 
to  enter  the  time  and  place  of  capture  in  the  vessel's  log,  or 
make  a  declaration  in  the  presence  of  the  vessel's  master,  so  as 
to  provide  direct  legal  evidence  thereof.  But  in  the  absence  of 
such  evidence  the  Court  can  act  on  other  evidence  or  reliable 
information,  and  draw  inferences  therefrom,  under  the  Prize 
Court  Rules,  1914,  Order  XV.  rules  1,  2  (e). 

The  Berlin   ....  ...  .29 

Ignorance  of  Hostilities — Arrival  off  Belligerent  Port — 

Orders  to  Proceed  to  Examination  Anchorage — Capture — At 
Sea  or  Entering  Port — Sixth  Hague  Convention,  arts.  1  and  3. 

A  German  vessel  arrived  off  Malta  in  ignorance  of  the  outbreak 
of  hostilities  between  Great  Britain  and  Germany,  and,  on 
approaching  the  Grand  Harbour,  was  ordered  by  the  warning 
steamer,  stationed  in  the  oflfing  for  the  purpose  of  directing 
vessels  to  an  examination  anchorage,  to  go  to  St.  Paul's  Bay. 
Whilst  on  her  way  there  she  was  met  by  two  British  destroyers, 
and  told  to  follow  one  of  them  into  St.  Paul's  Bay,  where  she 
was  left  in  charge  of  another  British  warship  as  prize  of  war  :  — 
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Held,  that  the  vessel  was  captured  at  sea  in  territorial  waters 
between  the  Grand  Harbour  and  St.  Paul's  Bay ;  that  she  was 
not  "Entrant  dans  un  port  ennemi  "  while  still  in  ignorance 
of  hostilities,  within  the  meaning  of  article  1  of  the  Sixth 
Hague  Convention ;  that  that  article  did  not  apply  to  an  enemy 
ship  to  which  admission  had  been  refused,  and  that,  as  Germany 
had  refused  her  assent  to  article  3,  which  exempted  from  con- 
fiscation an  enemy  vessel  "  rencontr4  en  mer  "  in  ignorance  of 
hostilities,  she  must  be  condemned. 

The  Eetmanthos  (Malta) 339 

Ignorance  of  Hostilities — Boarding  at  Sea — Permission  to 

Continue  Voyage  —  Subsequent  Seizure  in  Belligerent  Port — 
Duty  of  Prize  Court  to  Act  Equitably — Hague  Conference, 
1907,  Convention  VI.,  arts.  2  and  3. 

An  enemy  vessel,  after  being  stopped  at  sea  by  a  British  cruiser 
and  told  of  the  outbreak  of  hostilities,  was  permitted  to  continue 
her  voyage,  and,  thinking  that  it  was  a  neutral  port,  she  went 
into  the  port  of  Suez,  where  she  was  detained,  and  subsequently 
taken  to  sea  and  handed  over  by  the  Egyptian  authorities  to 
another  British  warship  : — Held,  that  although  the  vessel  could 
not  daim  any  right  under  article  2  of  Convention  VI.  of  the 
Hague  Conference,  a  British  Prize  Court  should  give  effect  to 
the  object  of  the  Conventions  and  should  interpret  the  rules  of 
international  law  in  a  broad  spirit,  and  since  the  vessel  had 
derived  her  information  from  a  British  cruiser,  which  had 
allowed  her  to  proceed,  she  should  not  be  confiscated,  but  merely 
detained  and  restored  to  her  owners  at  the  end  of  the  war. 

The  Makqtjis  Bacquehem 130 

In  Belligerent  Fort  at  Outbreak  of  War — Offer  of  Safe 

Conduct  —  Failure  to  Use  —  Frroneous  Representation  as  to 
Neutrality  of  Port — Renewed  Offer  of  Safe  Conduct — Seizure 
in  Port. 

An  enemy  vessel,  lying  at  Port  Said  at  the  outbreak  of  hostili- 
ties, was  offered  a  safe  conduct  to  a  neutral  port  available  for 
ten  days,  but  she  did  not  use  it.  On  the  expiration  of  the  time 
limit  no  steps  were  taken  against  her,  and  instructions  as  to 
the  user  of  the  port  were  issued,  indicating  that  the  Egyptian 
Government  intended  to  treat  Port  Said  as  a  neutral  harbour. 
Subsequently  the  ofier  of  a  safe  conduct  was  renewed,  but  the 
vessel  continued  to  remain,  using  the  port  as  a  port  of  refuge 
for  about  eight  weeks,  when  she  was  seized  as  prize: — Held, 
that  as  the  vessel  had  failed  to  take  advantage  of  the  first  offer 
of  a  safe  conduct,  when  no  suggestion  as  to  the  neutrality  of 
the  port  had  been  made,  she  was  liable  to  condemnation. 

The  Pindos  (Egypt) 248 

jji  British  Port — Commencement  of  Hostilities — Order  in 

Councih-Bays  of  Grace— Less  Favourable  Treatment  by  Enemy 
Detention — Second  Hague  Peace  Conference,  1907,  Conven- 
tion IV.  art.  23  (h)— Convention  VI.  arts.  1,  2— Prize  Court 
Practice — Enemy  Shipowner — Resident  in  Enemy  Country — 
Affidavit  as  to  Appearance  —  Insufficiency  —  Bock  Owners  — 
Liberty  to  Apply. 
A  German  merchant  steamship  was  lying  in  a  British  port 

P.C.C.  ^^2 
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when  war  was  declared  to  exist  between  Great  Britain  and 
Germany,  and  was  seized  on  behalf  of  the  Crown  by  the  Collector 
of  Customs  of  the  port  as  a  droit  of.  Admiralty.  Article  1  of 
Convention  VI.  of  the  Second  Hague  Peace  Conference,  1907, 
provided  that  when  a  belligerent  merchant  ship  was,  at  the 
commencement  of  hostilities,  in  an  enemy  port,  it  was  desirable 
that  it  should  be  allowed  to  depart  freely,  either  immediately 
or  after  a  reasonable  number  of  days  of  grace;  and  article  2 
provided  that  a  merchant  ship  which  was  not  allowed  to  leave 
might  not  be  confiscated,  but  the  belligerent  might  merely  detain 
it  on  condition  of  restoring  it  after  the  war.  By  Order  in 
Council  dated  August  4,  1914,  it  was  ordered  that  enemy 
merchant  ships,  which  at  the  outbreak  of  hostilities  were  in 
any  British  port,  should  be  allowed  till  August  14  for  departing 
from  such  port,  if  information  was  obtained  that  the  treatment 
of  British  merchant  ships  in  an  enemy  port  was  not  less 
favourable.  This  information  was  not  obtained  by  the  British 
Government,  so  that  efiect  could  not  be  given  to  article  1  of 
Convention  VI.  The  Court  was  asked  on  behalf  of  the  Pro- 
curator-General for  an  order  for  the  detention  of  the  ship:- — 
Held,  that  an  order  should  be  made  that  the  ship  belonged,  at 
the  time  of  seizure,  to  enemies  of  the  Crown,  and  had  been 
properly  seized  by  the  officers  of  the  Crown,  and  was  to  be 
detained  by  the  Marshal  till  further  order. 
The  writ  in  this  cause  was  in  the  prescribed  form  and  had  been 
issued  by  the  Procurator-General,  and  was  duly  advertised.  It 
was  addressed  to  the  owners  and  parties  interested  in  the  ship, 
and  commanded  them  to  cause  an  appearance  to  be  entered  for 
them.  Counsel  for  the  German  owners,  resident  in  Germany, 
contended  that  they  were  entitled  to  appear,  but  the  affidavit 
as  to  appearance,  which  was  made  by  a  member  of  a  London 
firm  described  as  agents  of  the  owners,  did  not  state  who  were 
the  owners  of  the  vessel,  or  any  special  circumstances  entitling 
them  to  appear  : — Held,  that  the  affidavit  was  wholly  insuffi- 
cient to  entitle  the  enemy  owners  to  appear. 
Dock  owners,  to  whom  considerable  sums  had  accrued,  and  were 
accruing,  in  respect  of  the  ship,  were  given  liberty  to  apply  to 
the  Court. 

The  Chile 1 

Loading  in  Belligerent  Port  —  Days  of  Grace  —  Non- 
application  to  German  Vessels — Order  of  Governor-General  in 
Council — Invalid  Transfer — History  of  Prize  Court  in  Canada. 

A  German  barque,  loading  cargo  in  a  Canadian-  port  at  the  ' 
outbreak  of  war  between  Great  Britain  and  Germany,  was 
seized  as  prize  by  the  Collector  of  Customs  on  August  5,  1914. 
By  an  order  of  the  Governor-General  in  Council  of  the  same 
date  it  was  provided  (inter  dlia)  that  if  information  was 
received  by  His  Majesty's  Government,  not  later  than  midnight 
on  August  7,  that  the  treatment  of  British  merchant  ships  and 
their  cargoes  in  an  enemy  port  was  not  less  favourable  than 
the  treatment  accorded  to  enemy  merchant  ships,  under  the 
Order  (article  2),  enemy  merchant  ships  in  Canadian  ports  at 
the  outbreak  of  hostilities  should  be  allowed  days  of  grace  in 
which  to  load  or  unload  their  cargoes  and  depart  (article  3). 
In  the  event  of  this  information  not  being  received,  the  Order 
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provided  that  such  ships,  together  with  their  cargoes,  should 
be  liable  to  capture  (article  9).  The  information  was  not 
received,  and  the  Secretary  of  State  for  Foreign  Affairs  notified 
the  Lords  Commissioners  of  the  Admiralty  that  articles  3  to  8 
of  the  Order  would  not  come  into  operation  as  regards  Germany. 
Counsel  for  the  Crown  asked  for  an  order  for  detention,  as  in 
The  Chile  (p.  1;  [1914]  P.  212) -.—add,  that  the  ship  and 
cargo  must  be  detained  until  further  order. 
The  claim  of  a  Portuguese  subject,  who  allied  that  the  ship 
had  been  transferred  to  him  whilst  she  was  on  the  high  seas, 
and  before  the  outbreak  of  war,  was  dismissed  with  costs,  there 
being  no  proper  bill  of  sale  to  complete  the  transfer  before  the 
war,  and  no  registration  under  the  Portuguese  flag  until  a  date 
subsequent  to  the  seizure  of  the  vessel. 

The  Bellas 95 

Practice — Bnemy   Owner — Bight  to  Appear — Capture  in 

"port"  or  "at  sea" — Detention  or  Condemnation — Hague 
Peace  Conference,  1907,  Convention  VI.  arts.  2  and  3. 

Apart  from  the  new  practice  of  the  Prize  Court,  an  enemy 
shipowner  who  alleges  no  suspension  of  his  hostile  character 
has  no  right  to  appear  in  the  Court  to  argue  that  his  ship, 
though  enemy  property,  is  not  subject  to  condemnation,  but 
only  to  detention,  under  a  Convention  of  the  Hague  Peace 
Conference,  1907. 

The  future  practice  of  the  Prize  Court  shall  be,  that  any  alien 
enemy,  claiming  any  protection,  privilege,  or  relief  under  any 
such  Convention,  shall  be  entitled  to  appear  as  a  claimant  and 
argue  his  claim  before  the  Court.  He  should  state  the  grounds 
of  his  claim  in  his  affidavit  to  lead  appearance. 
An  enemy  merchant  ship  was  captured  on  August  5,  1914,  at 
a  place  in  the  Firth  of  Forth,  which  was  not  within  the  limits 
of  a  "  port "  in  the  usual  commercial  sense,  but  was  within  the 
limits  of  the  "port"  of  Leith  for  Customs  purposes: — Held, 
that  the  word  "  port "  in  the  Sixth  Hague  Convention,  1907,  did 
not  mean  the  fiscal  port,  but  must  be  construed  in  its  usual  and 
limited  popular  or  commercial  sense  as  a  place  where  ships  are 
in  the  habit  of  coming  for  the  purpose  of  loading  and  unloading, 
embarking  or  disembarking,  and  that  the  vessel,  when  captured, 
was  not,  within  the  meaning  of  article  2  of  this  Convention,  at 
the  commencement  of  hostilities  in  an  enemy  "port"  and  not 
allowed  to  leave,  so  as  to  be  subject  only  to  detention,  but  was 
encountered  "at  sea"  within  the  meaning  of  article  3  of  this 
Convention,  of  which  this  vessel  could  not  claim  the  benefit, 
and  that  the  vessel  must  therefore  be  condemned  as  prize. 

The  Mowb 60 

Offer   of   Pass   to  Neutral   Port — Condition — Failure   to 

Use  Pass — "Circumstance  heyond  control" — Master's  Lach  of 
Funds — Hague  Conference,  1907,  Convention  VI.  arts.  1  and  2. 
An  enemy  vessel,  lying  in  a  belligerent  port  and  entitled  to 
days  of  grace,  was  offered  a  pass  to  her  port  of  ultimate 
destination,  which  was  neutral,  on  condition  that  she  first 
discharged  her  cargo  at  another  belligerent  port.  She  refused 
the  offer  of  the  pass  and  remained  in  the  belligerent  port:  — 
Held,  that  she  was  subject  to  condemnation. 
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Seld,  further,  that  the  allegation  of  her  master  that  it  was 
impossible  for  him  to  proceed  on  the  voyage  because  he  had  not 
sufficient  funds,  did  not  bring  him  within  article  2  of  the  Sixth 
Hague  Convention,  which  provides  that  "  a  merchant  ship 
which  owing  to  circumstances  beyond  its  control  may  have 
been  unable  to  leave  the  enemy  port"  may  not  be  confiscated, 
more  especially  as  the  master  had  refused  an  advance  from  the 
consignees  of  the  cargo. 

The  Concadoko  (Egypt) 390 

Outbreak   of    War  —  Discharging   in   Belligerent   Port — 

Offer  of  Safe-conduct  Pass — Form  of  Pass — Refusal  to  Leave 

-  Subsequent  Detention  —  Hague  Conference,  1907,  Conven- 
tion VI.  arts.  1,  2. 

An  enemy  vessel,  lying  in  a  belligerent  port  at  the  outbreak 
of  war,  which  fails  to  take  advantage  of  permission  to  leave, 
accompanied  by  an  adequate  safe-conduct  pass  to  a  neutral 
port,  is  liable  to  condemnation. 

The  Achaia  (Egypt) 242 

Owners  —  Enemy    Limited     Company — Appearance    in 

Prize  Court — Shareholders — Claimants  for  Disbursements  and 
Services — Bounty  of  Crown — Mortgagees — Capture  at  Sea — 
"  Ignorant  of  the  outbreak  of  hostilities  " — Second  Hague  Peace 
Conference,  1907,  Convention  VI.  art.  3. 

A  German  merchant  steamship,  owned  by  a  German  limited 
company  resident  in  Germany,  left  a  British  port  some  hours 
before  war  commenced  between  this  country  and  Germany,  and 
was  captured  at  sea  while  still  ignorant  of  the  outbreak  of 
hostilities.  Article  3  of  Convention  VI.  of  the  Second  Hague 
Peace  Conference,  1907,  provides  that  enemy  merchant  ships 
which  left  their  last  port  of  departure  before  the  commence- 
ment of  the  war,  and  are  encountered  on  the  high  seas  while 
still  ignorant  of  the  outbreak  of  hostilities,  may  not  be 
confiscated,  but  are  merely  liable  to  be  detained,  &c.  This 
Convention  was  signed  by  Great  Britain,  but,  when  signed  by 
Germany,  article  3  was  reserved.  As  regards  this  vessel — first, 
on  behalf  of  the  Crown,  a  decree  of  condemnation  as  prize  was 
claimed ;  secondly,  on  behalf  of  the  owners,  it  was  contended 
that  they  were  entitled  to  appear  against  this  claim  in  the 
Prize  Court,  though  the  affidavit  filed  on  their  behalf  did  not 
shew  any  special  circumstances  entitling  them  to  appear ; 
thirdly,  on  behalf  of  certain  shareholders  in  the  vessels,  and 
other  claimants  who  had  paid  disbursements  or  rendered 
services  in  respect  of  the  vessel,  it  was  contended  that  they  had  . 
some  rights  in  the  Prize  Court  in  respect  of  the  vessel ;  and 
fourthly,  on  behalf  of  neutral  mortgagees  of  the  vessel,  it  was 
contended  that  the  amount  due  under  the  mortgage  should  be 
paid  out  of  the  proceeds  of  the  vessel  when  sold  :  — Held,  first, 
that  article  3  of  the  said  Convention  VI.  did  not  apply  in  the 
circumstances,  and  that  the  vessel  must  be  condemned  as  prize 
and  not  merely  detained ;  secondly,  that  the  German  owners 
had  no  right  to  appear  in  the  Prize  Court  as  no  special 
circumstances  were  shewn  entitling  them  to  appear ;  thirdly, 
that  the  shareholders,  and  claimants  in  respect  of  disburse- 
ments, &c.,  had  no  rights  in  the  Prize  Court  in  respect  of  the 
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vessel,  but  could  only  apply  to  the  bounty  of  the  Crown;  and 
fourthly,  after  a  full  review  of  the  authorities,  that  the  claim 
of  the  mortgagees  must  be  rejected. 

The  Marie  Glaeseb 38 

Removal  of  Fugitives  from  Enemy  Base — Hxpectation  of 

Blockade — Philanthropic  Mission — Second  Hague  Peace  Con- 
ference, 1907,  Convention  XI.  art.  4. 

An  enemy  ship  carrying  women  and  children  fugitives  from  a 
naval  and  military  base  of  the  enemy,  a  blockade  of  which  is 
expected,  is  not  "  employed  on  a  philanthropic  mission  "  within 
the  meaning  of  article  4  of  Convention  XI.  of  the  Second  Hague 
Peace  Conference,  1907,  so  as  to  exempt  her  from  capture. 

The  Paklat  (Hong-Kong) 515 

• Sale    before    War  —  Enemy    Flag  —  Invalid    Transfer  — 

Detention — British  Ship — English  Company  of  Alien  Share- 
holders— Declaration  of  London,  1909,  arts.  55,  56,  57. 

On  August  1,  1914,  a  German  company,  owning  two  German 
sailing  vessels,  both  at  sea  and  bound  for  ports  in  the  United 
Kingdom,  ofiered  by  telegram  to  sell  them  to  an  English 
company,  which  telegraphed  acceptance.  The  vessels  arrived  in 
the  ports,  and  were  seized  by  Customs  officers  after  war  had 
been  declared  on  August  4  between  Great  Britain  and  Germany. 
The  English  company  claimed  the  vessels  as  having  become  their 
property  by  a  valid  transfer : — Seld,  that  the  vessels  were 
enemy  property,  first,  because  the  nationality  of  a  vessel  is 
determined  by  the  flag  which  she  is  entitled  to  fly,  whether  at 
sea  or  in  port,  and  that  the  flag  which  these  vessels  were  entitled 
to  fly  was  German ;  and  secondly,  because  the  alleged  transfer 
was  not  valid,  but  was  incomplete  in  certain  respects,  and 
amounted  in  substance  to  a  mere  arrangement  by  the  German 
company  that  the  vessels  should  be  called  British  ships ;  and 
that  the  claim  must  be  dismissed  and  an  order  made  for  the 
detention  of  the  two  vessels. 

Quaere,  whether  an  English  company,  consisting  entirely  of 
aliens,  can  own  a  British  ship. 

The  Tommi  ;  The  Eothebsand 16 

Seizure  in  Belligerent  Port — Safe  Conduct — Use  of  Suez 

Canal  Port  as  Port  of  Befuge — Hague  Conference,  1907,  Con- 
vention No.  VI.  art.  2 — Form  of  Order — Retaliation — Bight  of 
Crown  to  Prizes  Taken  in  Egyptian  Ports. 

A 'British  Prize  Court  is  bound  by  Convention  VI.  of  the  Hague 
Conference,  1907.  Accordingly,  an  enemy  vessel  using  a  port  of 
the  Suez  Canal  as  a  port  of  refuge,  and  which,  although  free 
to  have  left  the  port,  has  not  been  offered  a  safe  conduct  to  a 
neutral  port,  can  only  be  detained  during  the  period  of  the 
war,  and  not  confiscated.  The  Coitet  (Geain,  J.,  dissenting) 
ordered  that  the  vessel  should  be  restored  to  her  owners  at  the 
end  of  the  war,  or  her  value  paid  to  them. 

The  British  Crown  is  entitled  to  the  benefit  of  the  prizes 
seized  in  Egyptian  ports,  the  Egyptian  Government  making  no 
claim  thereto. 

The  Babeneels 122 
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Seizure  in  Suez   Canal   Port — Improper   Use   of  Port — 

Status  of  Port  Said — Suez  Canal  Convention,  1888 — Decision 
of  S.E.  the  Regent,  of  August  5,  1914 — Hague  Conference, 
1907,  Convention  No.  VI. — Position  of  Egypt — Circumstances 
of  Capture — Bight  of  Alien  Enemy  to  Appear  in  the  Prize 
Proceedings. 

A  Prize  Court  is  entitled  to  look  behind  the  actual  circum- 
stances of  the  seizure  by  the  British  captor,  and  will  examine 
the  whole  of  the  events  which  led  up  to  the  capture.  The  Suez 
Canal  Convention,  1888,  does  not  protect  from  capture  vessels 
which  are  using  the  ports  of  the  Canal,  not  for  purposes  of 
passage,  but  as  places  of  refuge. 

Ports  Said  and  Suez  are  to  be  regarded  as  ordinary  Egyptian 
ports  when  they  are  not  used  as  ports  of  the  Canal,  and  vessels 
lying  up  in  them  for  refuge  are  to  be  treated  as  if  they  were 
in  an  Egyptian  harbour. 

Since  the  outbreak  of  hostilities  between  Great  Britain  and 
Germany  Egypt  cannot  be  regarded  as  neutral  territory,  and 
an  enemy  vessel  which  has  been  boarded  by  Egyptian  officials 
and  detained,  and,  at  the  instigation  of  Great  Britain,  is  then 
escorted  out  to  sea  and  there  seized  as  prize  by  a  British 
cruiser,  must  be  considered  to  have  been  captured  in  a  belli- 
gerent port. 

An  alien  enemy  is  entitled  to  appear  in  a  Prize  Court  to 
argue  that  his  vessel  is  protected  from  capture  by  the  rules  of 
international  law  or  an  international  convention. 

The  GtTTBNFBLS 102 

Small  Coasting  Vessel  Engaged  in  Local  Trade — Vessels 

Exempted  from  Capture — Hague  Conference,  1907,  Conven- 
tions VI.  and  XI.  {art.  3) — Failure  of  Turkey  to  Batify. 

There  is  no  customary  rule  of  international  law,  apart  from 
Convention,  protecting  from  capture  small  coasting  vessels 
engaged  in  general  local  trade.  The  customary  immunity  from 
capture  applies  only  to  fishing  vessels. 

The  Maria  (Egypt)       ...  ....  259 

Submarine  Signalling  Apparatus — Lease  to  Shipowners — 

"Neutral  goods  " — Declaration  of  Paris,  1856,  art.  3. 

A  submarine  signalling  apparatus,  fixed  partly  in  the  fore 
hold  and  partly  in  the  chart  room  of  an  enemy's  ship,  was 
claimed  by  a  neutral  company  who,  as  they  alleged,  leased  the 
apparatus  to  the  owners  of  the  ship  on  terms  which  provided 
that  rent  should  be  paid  and  that  the  apparatus  should  remain 
the  sole  and  exclusive  property  of  the  company  : — Held,  that 
the  apparatus  was  not  "neutral  goods"  under  enemy's  flag 
within  article  3  of  the  Declaration  of  Paris,  1856,  as  "goods" 
there  meant  merchandise,  which  this  was  not;  and  that  this 
apparatus  being  part  of  the  ship  in  the  Prize  Court,  be 
condemned  with  the  ship. 

The  Schlesien .        .     13 

Yacht — Outbreak  of   War — Detention  in  British   Port 

Days    of   Grace  —  Condemnation  —  Sixth   Hague   Convention — 
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Violation  of  its  Provisions  by  the  Enemy — Effect — Liability  for 
Repairs — Dry  Docking. 

The  provisions  of  the  Sixth  Hague  Convention,  with  regard 
to  days  of  grace,  are  intended  to  protect  vessels  engaged  in 
commerce,  and  do  not  afford  protection  to  enemy  yachts. 
Therefore  a  German  yacht  detained  in  a  British  port  on  the 
outbreak  of  war,  according  to  the  ordinary  law  by  which  enemy 
property  seized  in  port  is  confiscable,  is  subject  to  condemnation. 
Claims  in  respect  of  repairs  executed  to  the  yacht  before  the 
detention,  and  in  respect  of  dry  docking  afterwards,  acceded  to 
by  the  Crown  as  an  act  of  grace. 

Qucere,  whether  a  belligerent  Power  which  has  violated  many  of 
the  provisions  of  the  Hague  Convention  can  claim  the  protection 
of  any  of  its  provisions  from  other  contracting  parties. 

The  Gbbmania 573 

German  Ship — Deviation  to  Avoid  Capture  by  French — Refusal 
to  Admit  to  British  Pq^t — Outbreak   of   War  between   Great  , 
Britain  and  Germany — Subsequent  Capture — At  Sea  or  in  Port 
— Entering  Port  for  other  than  Commercial  Purposes — Hague 
Conference,  1907,  Convention  VI.  arts.  1  and  2. 

On  August  3,  1914,  a,  German  liner  bound  from  New  York  to 
Hamburg,  having  heard  by  wireless  that  war  had  broken  out 
between  France  and  Germany,  deviated  to  the  Bristol  Channel, 
and  on  the  afternoon  of  August  4  arrived  off  Newport  (Mon.), 
not — as  was  suggested  by  her  master — to  get  coal,  but  to  avoid 
possible  capture  by  French  warships  in  the  English  Channel, 
and  to  get  instructions  from  her  owners.  War  between  Great 
Britain  and  Germany  being  imminent,  and  fearing  that  damage 
might  be  intended  to  the  docks,  the  port  authorities  refused  the 
vessel  admission  and  directed  her  to  an  anchorage  further  out 
in  the  channel.  Early  next  morning,  a  state  of  war  having 
existed  between  Great  Britain  and  Germany  since  eleven  o'clock 
on  the  previous  evening,  the  vessel  was  boarded  by  port  oflB.oials 
with  an  armed  escort  and  brought  into  Newport. 
The  Crown  claimed  that  the  vessel  was  captured  at  sea  and 
was  liable  to  condemnation.  The  owners  claimed  that  she  was 
seized  in  port  or  while  entering  port,  and  was  only  subject  to 
detention  during  the  period  of  the  war  :^SeW,  that  the  vessel 
was  captured  at  sea,  and  not  in  port  or  whilst  entering  port, 
and  therefore  she  was  not  entitled  to  the  protection  afforded  by 
article  1  of  the  Sixth  Hague  Convention  and  must  be  condemned. 
Qucere,  whether  a  vessel  which  is  not  entering  a  port  for  com- 
mercial purposes,  but  to  avoid  possible  capture,  is  protected 
from  confiscation  under  articles  1  and  2  of  the  Sixth  Hague 
Convention. 

The  Bblgia 303 

ESTOPPEL. — See  Res  Judicata. 

EYIDENCE. 

Fishing  Vessel — Legal  Evidence  of  Capture — Other  Evidence — 
Prize  Court  Pules,  1914,  Order  XV.  rules  1,  2  (e)    .        .        .     29 

Neutral  Ships — Contraband  Cargoes— Neutral  Port  of  Destina- 
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tion — Enemy  Oovernment  or  Forces  as  Ultimate  Destination — 
Doctrine  of  Continuous  Voyage — Evidence — Presumption  and 
Proof 405 

Presumption  as  to  Cargo  on  Enemy  Ship — Burden  of  Proof      .  188 
EXTERRITORIAL  JURISDICTION.— See  Domicile. 

FISHING  VESSEL. 

Deep  Sea  Fishing  Vessel  —  Exemption  from  Capture  —  Coast 
Fishing  Vessel — Hague  Convention  XI.  art.  3  ...     29 

Small  Coasting  Vessel  Engaged  in  Local  Trade  —  Vessels 
Exempted  from  Capture 259 

FLAG,  LAW  OF. 

Enemy  Ship — Capture  at  Sea — Enemy  Flag — Neutral's  Claim 

as  Beneficial  Owners     .........  233 

Sale  before  War — Enemy  Flag — Invalid  Transfer    .         .     16 

F.O.B.  CONTRACT  OF  SALE. 

Cargo — Passing  of  Property — Ante-bellum  Shipment — F.o.h. 
Contract — Bill  of  Lading  and  Insurance  Policy  Retained  by 
Sellers — Part  Payment 589 

FREIGHT. 

British  Ship — Cargo  Loaded  before  War — Seizure — Release  to 
Allied  Claimants — Shipowner's  Claim  to  Freight. 

According  to  prize  law,  when  cargo  loaded  before  war  for 
carriage  in  a  British  ship  is  seized  as  prize  before  it  reaches 
its  port  of  destination,  and  is  discharged  and  sold  in  a  British 
port,  and,  without  being  brought  before  the  Prize  Court,  the 
proceeds  of  sale  are  released,  the  shipowners  are  entitled  to 
such'  a  sum  out  of  the  proceeds  for  freight  as  is  fair  and 
reasonable  in  the  circumstances,  to  be  calculated  in  accordance 
with  the  principle  laid  down  in  The  JtrNo  {ante,  p.  151). 

The  Iolo 291 

Enemy  Cargo  Loaded  before  War — Seizure — Shipowners' 

Claims — Freight — Expenses  of  Discharge — Ship's  Delay. 

When  enemy  cargo,  loaded  before  war  for  carriage  on  a  British 
ship,  is  seized  and  ordered  to  be  discharged  in  a  British  port, 
and  is  condemned  as  prize,  such  a  sum  is  to  be  allowed  out  of 
the  prize  to  the  shipowners  for  freight  as  is  fair  and  reasonable 
in  the  circumstances.  Regard  is  to  be  had  to  the  agreed  freight 
— though  this  is  not  conclusive — to  the  extent  to  which  the 
voyage  has  been  made,  the  labour  and  cost  expended  or  any 
special  charges  incurred  in  respect  of  the  cargo  before  seizure 
and  discharge,  and  to  the  benefit  to  the  cargo  from  carriage 
until  seizure  and  discharge.  No  sum  is  to  be  allowed,  unless 
in  special  circumstances,  for  inconvenience  or  delay  to  the  ship 
as  the  result  of  her  diversion  or  detention  for  the  seizure  and 
discharge  of  her  enemy  cargo. 
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Certain  parcels  of  German  cargo  were  loaded  shortly  before  the 
war  on  a  British  ship  at  Bristol  for  delivery  at  Amsterdam, 
and  were  destined  for  places  in  Germany.  The  ship  proceeded 
to  Swansea  to  load  more  cargo,  and  was  •  kept  there  by  her 
owners.  After  war  had  broken  out  between  Great  Britain  and 
Germany  these  parcels  were  seized  by  the  Customs  officer  at 
Swansea,  and  ordered  to  be  discharged,  and  were  condemned 
as  prize.  The  shipowners  claimed  to  receive  out  of  the  prize 
full  freight  and  the  expenses  of  discharging  these  parcels  and 
of  shifting  the  ship  to  a  discharging  berth  for  the  purpose:  — 
Held,  that  the  claim  to  some  freight  and  to  the  other  expenses 
should  be  allowed,  and  a  reference  was  ordered  to  ascertain 
the  amount  on  the  principle^  above  stated. 

The  Juno ....  151 

Enemy  Cargo  Loaded  before  War — Seizure — Shipowners' 

Claims — Extra  Freight — Expenses  Hue  to  Diversion  and  Deten- 
tion— Extra  Expenses  of  Discharge. 

British  shipowners  are  not  entitled  to  any  sum  for  inconvenience 

or  delay  to  the  ship  due  to  her  being  diverted  or  detained  for 

the  discharge  of  enemy  cargo  on  board  her,  nor  for  the  estimated 

extra  cost  of  discharge  as  compared  with  the  cost  which  would 

have  been  incurred  at  the  port  of  destination. 

The  principles  laid  down  in  The  Jtjno  {ante,  p.  151)  further 

explained. 

The  Tbbdegae  HiLL 492 

Cargo — Seizure  as  Prize — Belease- — Freight — Action  for  Freight  in 
King's  Bench  Division — Subsequent  Motion  in  Prize  Court — 
Jurisdiction — Effect — Plea  of  Bes  Judicata — Estoppel. 

A  cargo  of  cotton,  wheat,  and  phosphate  rock,  laden  in  a  British 
vessel  and  consigned  to  Hamburg,  was  seized  as  prize.  Before 
the  condemnation  suit  in  prize  was  tried  the  Procurator-General 
ascertained  that  the  phosphate  rock,  which  had  been  discharged 
and  warehoused  at  Runcorn,  was  owned  by  the  consignors,  a 
neutral  company,  and  this  portion  of  the  cargo  was  released. 
Under  the  charterparty  the  shipowners  had  a  lien  for  freight, 
and  to  get  possession  of  their  phosphate  the  cargo  owners,  under 
protest,  deposited  1,680Z.  with  the  wharfingers  in  accordance 
with  the  provisions  of  the  Merchant  Shipping  Act,  1894. 
The  shipowners  brought  an  action  in  the  King's  Bench  Division, 
claiming  a  declaration  that  they  were  entitled  to  the  1,680L  or 
to  a  sum  pro  rata  itineris.  Rowlatt,  J.,  held  that  the  voyage 
not  having  been  completed,  the  shipowners  were  not  entitled  to 
full  freight,  and  that,  there  being  no  agreement  to  accept 
delivery  of  the  phosphate  rock  at  Runcorn  in  discharge  of  the 
obligation  to  deliver  .at  Hamburg,  they  were  not  entitled  to 
'     freight  pro  rata  itineris  (Law  Journal,  vol.  50,  p.  241).  i 

Thereupon  the  shipowners  moved  in  the  Prize  Court  for  a 
declaration  that  they  were  entitled  to  a  sum  in  lien  of  freight 
to  be  assessed  by  the  Registrar.  The  cargo  owners  contended 
that  the  matter  was  res  judicata. 

Held,  that,  as  the  claim  arose  out  of  a  seizure  in  prize,  the 
rights  of  the  claimants  must  be  determined  in  accordance  with 
the  principles  of  prize;  that  the  matter  was  not  res  judicata. 
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as  the  action  in  the  King's  Bench  Division  was  upon  a  contract, 
and  was  decided  according  to  common  law  principles,  and  not 
according  to  the  equitable  principles  by  which,  in  the  Prize 
Court,  a  sum  in  lien  of  the  full  freight  can  be  given ;  and 
that  the  shipowners  were  entitled  to  an  order  for  a  reference 
to  the  Registrar  to  assess  the  amount,  if  any,  which  should  be 
allowed  them  in  respect  of  freight  for  the  carriage  of  the  cargo 
to  Runcorn. 

The  St.  Helena  618 

Enemy  Cargo  — :  Freight  —  Voluntary  Payments  —  Bona  Fide 
Payments  by  Holders  of  Bills  of  Lading — Beimhursement. 

A  voluntary  payment  of  freight  by  persons  for  their  own 
purposes  in  respect  of  cargo  condemned  as  prize  will  not  entitle 
them  to  claim  reimbursement  from  the  captors ;  but  when 
freight  has  been  honestly  paid  in  respect  of  condemned  cargoes, 
which  would  have  had  to  bear  the  burden  of  the  freight  if 
unpaid,  the  Court  may  order  repayment  if,  in  the  circum- 
stances, it  is  just  and  equitable. 

British  bankers,  being  the  holders  of  bills  of  lading  on  cargo 
carried  in  a  British  ship  and  consigned  to  a  neutral  port, 
innocently  paid  a  portion  of  the  freight  in  ignorance  of  the 
fact  that  the  cargo  had  already, been  seized  as  prize: — Held, 
that  the  sum  so  paid  should  be  reimbursed  to  the  bankers  out 
of  the  proceeds  of  sale  of  the  condemned  cargo. 

The  Manningtey 497 

Enemy  Ship — Freight  on  Beleased  Cargo — Captor's  Bights. 

A  captor  is  not  entitled  to  freight  from  the  owners  of  cargo 
brought  before  the  Prize  Court  and  released  to  them,  unless 
the  cargo  has  been  carried  to  its  port  of  destination. 

The  Roland .        .  188 

Jurisdiction  —  Belease  of  Cargo  Seized  as  Prize  —  Claim  for 
Freight  by  Shipowner  in  Prize  Court — Cargo  Owner's  Claim 
in  King's  Bench  Division. 

The  jurisdiction  to  determine  questions  as  to  the  right  of  the 
shipowner  to  freight  on  cargo  which  has  been  seized  as  prize  is 
in  the  Prize  Court  and  not  in  a  Court  of  common  law,  although 
the  cargo  has  been  released  without  being  brought  before  the 
Court  for  adjudication. 

The  Corsican  Prince 178 


FUGITIVES,  REMOVAL  OF.— See  Refugees. 


FURTHER  PROOF." 

Presumption  as  to  Cargo  on  Enemy  Ship — Burden  of  Proof — 
"Further  Proof" 188 

Prize  Court  Bules,  ebfb — "Further  Proof" — Claim   of  Bene- 
ficial  Owners  233 
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GENERAL  AYERAGE. 

Enemy  Cargo — Capture — General  Average  Contribution. 
Where  a  claim  by  the  ship  against  the  cargo  for  a  general 
average  contribution  exists  before  the  cargo  is  captured  as  prize 
the  captors  take  cum  onere  of  the  cargo's  contribution  to  the 
general  average  loss. 

The  SonFAEEaBN     . 


FASE 
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GOODS.— See  Cargo. 

Meaning  of  "  neutral  goods  "—Declaration  of  Paris,  1856,  art  3     13 


HAGUE  CONFERENCE,  1907. 

Convention  IV.   art.   23   (h) 

VI.    art.    1 

art.   2 

art.    3 

X. 

-= XI.   art.   3 

art.  4 


Violation  of,  hy  Enemy — Effect 


] 


.  1, 102,  242,  303,  339,  390 
1,  60, 102, 122, 130,  242,  303,  390 
38,  60, 130, 136,  339 
.  210 
.     29, 259 
.  515 
.  573 


HONG-KONG. 

Cases  in  Prize   Court  at 


347,  515 


HOSPITAL  SHIP. 

Enemy  Hospital  Ship — Seizure  as  Prize — Suspicious  Move- 
ments—  Signalling  Lights  —  Destruction  of  Ship's  Papers — 
Sague  Conference,  1907,  Convention  X. 

An  enemy  vessel,  certified  by  the  German  Government  as  an 
auxiliary  hospital  ship,  and  adapted  (though  inadequately) 
as  such,  was  encountered  in  the  North  Sea,  near  the  Haaks 
lightship,  by  British  warships.  She  was  taken  into  port  to  be 
searched,  and  was  afterwards  seized  as  prize.  She  had  on  board 
1,220  Verey's  lights,  and  rockets  and  flares  suitable  for  signal- 
ling, of  which  no  satisfactory  account  was  given  by  her.  When 
about  to  be  boarded  by  an  officer  from  one  of  the  warships,  a 
number  of  books  and  documents  were  thrown  overboard,  and 
subsequently  others  were  burnt ;  and  she  had  shortly  before  sent 
a  wireless  message  in  code  to  the  German  signalling  station 
at  Norddeich.  She  had  made  two  unexplained  voyages  to 
Heligoland.  On  the  only  occasion  on  which  she  went  out  to 
render  assistance  after  a  German  naval  disaster,  forty-eight 
hours  elapsed  before  she  arrived  on  the  scene,  the  distance  to 
be  covered  being  sixty  miles ;  and  during  the  ten  weeks  that  the 
war  had  lasted  no  sick,  wounded,  or  shipwrecked  person  had 
been  received  on  board.  There  was  evidence  that  she  had 
increased  speed  to  evade  search  by  a  British  submarine. 
According  to  her  log,   her  full  speed  was   at  least  two  knots 
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more  than  was  sworn  to  by  her  witnesses,  and  there  were  other 
matters  not  satisfactorily  explained  : — Held,  that  the  vessel 
was  not  adapted  and  used  for  the  whole  purpose  of  afiording 
aid  to  the  wounded,  sick,  and  shipwrecked ;  that  she  was 
adapted  and  used  as  a  signalling  ship  for  military  purposes ; 
that  therefore  she  had  forfeited  the  protection  afforded  to 
hospital  ships  by  Convention  X.  of  the  Hague  Conference, 
1907 ;  and  that  she  must  be  condemned  as  lawful  prize. 
The  serious  view  taken  by  Prize  Courts  of  the  destruction  of 
ship's  papers,  and  the  doctrines  laid  down  with  reference 
thereto,  are  specially  applicable  to  vessels  claiming  to  be  hospital 
ships,  whose  papers  should  be  perfectly  innocent;  and  if  the 
ship's  papers  are  not  preserved,  the  inference  is  strong  that  if 
produced  they  would  afford  evidence  of  guilty  practices. 

The  Ophelia 210 

IGNORANCE  OF  HOSTILITIES. 

Unemy  Ship — Ignorance  of  Hostilities — Arrival  off  Belligerent 
Port — Order  to  Proceed  to  Examination  Anchorage — Capture  .  339 

Ignorance   of  Hostilities — Boarding   at   Sea — Permission 

to  Continue  Voyage — Subsequent  Seizure  in  Belligerent  Port      130 

Ignorance  of  Hostilities — Capture  at  Sea    .        .        .     38, 136 

INSURANCE. 

Cargo — Enemy  Goods — Neutral  Ship — War  Bisk  Insurance     .  519 

F.o.h.  Contract — Insurance  Policy  Retained  by  Sellers      .  589 

JURISDICTION. 

Prize  Jurisdiction  —  Cargo  of  Oil  —  Discharge  into  Tanks — 
Droits  of  Admiralty  —  Seizure  "on  land"  or  in  "port" — 
Enemy  National  Character — German  Company — International 
Combine — Notice  of  Detention — Ambiguity — Lawful  Seizure. 

A  cargo  of  oil  was  shipped  on  a  British  steamship  at  Port 
Arthur,  Teias,  for  delivery  at  Hamburg.  The  oil  was  the 
property  of  a  German  incorporated  company,  which  was  an 
international  combine,  and  most  of  its  shares  were  held  by 
incorporated  companies  of  nations  which  were  not  enemies. 
During  the  voyage  and  after  the  outbreak  of  war  with  Germany, 
the  vessel,  owing  to  a  request  of  the  Admiralty,  was  diverted 
eventually  to  London  and  was  moored  at  a  wharf.  The  oil 
was  discharged  into  tanks  belonging  to  the  wharfingers,  one 
hundred  to  one  hundred  and  fifty  yards  away  from  the  wharf, 
by  means  of  the  ship's  pumps  and  connecting  pipes.  Notice 
by  an  officer  of  Customs  that  the  whole  cargo  was  "  placed  under 
detention,"  was  delivered  on  board  when  most  of  the  oil  had 
been  discharged,  but  the  remaining  oil  was  afterwards  dis- 
charged into  the  tanks  : — Held,  first,  that  the  whole  cargo  of 
oil  should  be  condemned  as  droits  of  Admiralty,  and  that  the 
case  was  within  the  jurisdiction  of  the  Prize  Court;  that  the 
oil  in  the  tanks  was  seizable  even  if  it  was  strictly  "  on  land  " 
and  not  in  "  port,"  but  that  the  tanks  were  oil  warehouses  and 
the  oil  therein  was  seized  in  "  port "  ;  secondly,  that  the  German 
company,  being  incorporated  and  resident  in  Germany,  was  of 
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an  enemy  national  character,  notwithstanding  its  international 
position ;  and  thirdly,  that  the  Customs  notice  that  the  cargo 
was  placed  under  detention  was  a  lawful  seizure  of  the  oil  as 
droits  of  Admiralty,  and  the  contention  that  the  notice  was 
too  ambiguous  was  disallowed. 

The  Rotjmanian 75 

Enemy's  Goods  in  British  Ship — Cargo  of  Oil — Discharge 

into  Tanks — Seizure. 

Enemy  goods  on  British  ships,  whether  on  board  at  the  com- 

mencemlent  of  the  hostilities  or  loaded  during  the  hostilities, 

are  liable  to  be  seized  as  prize  either  on  the  high  seas  or  in  the 

ports  or  harbours  of  the  realm. 

A  cargo  of  oil  belonging  to  an  enemy  on  a  British  ship,  brought 

into  a  British  port  and  pumped  for  safe  custody  into  tanks  on 

shore  may  be  lawfully  seized  as  prize  in  such  tanks,  and  the 

delivery    of    a    letter    from    the    Customs    House    authorities, 

addressed  to  the  master,  stating  that  the  cargo  is  placed  under 

detention,  is  an  effectual  seizure. 

The  Oostee  Eems  [irSi]  (1  C.  Rob.  284n.  ;  1  Eng.  P.O.  136n.) 

disapproved  and  not  followed. 

Judgment  of  the  Peize  Cotibt  (ante,  p.  75)  affirmed. 

The  Roumanian  (Privy  Council) 536 

Freight — Selease  of  Cargo  Seized  as  Prize — Action  for 

Freight  in  King's  Bench  Division — Subsequent  Motion  in  Prize 
Court — Plea  of  Bes  Judicata      ......  618 

Freight — Belease   of    Cargo   Seized   as   Prize — Claim    by 

Shipowner  in  Prize  Court — Cargo  Owner's  Claim  in  King's 
Bench   Division 178 

JUS  DISPONENDI.— See  Cargo— Passing  of  Property. 

LAND,  SEIZURE  ON. 

Cargo  of  Oil — Discharge  into  Tanks — Seizure — Jurisdiction  75 

Discharge  in  Port — Storage  in  Customs  House  Shed — Neutral 
Property  when  Landed — Seizure  as  Enemy  Property  in  Port — 
Validity 635 

LONDON,  DECLARATION  OF,  1909. 

Cargo  —  Neutral  Ship- — Contraband — Date  of  Seizure  — 
Declaration  of  London 282 

Neutral  Ship — Contraband — Unneutral  Service — Owner's 

Ignorance — Declaration  of  London,  art.  40 226 

Neutral    Ship  —  Enemy    Goods  —  Absolute    Contraband — 

Ignorance  of  Owners — Declaration  of  London,  art.  43      .         .  589 

Neutral  Ship — Unneutral  Service — Coal  for  Belligerent 

Cruiser — Declaration  of  London,  art.  46 229 

Neutral  Ships — Contraband — Doctrine  of  Continuous  Voyage — 
Consignments  "to  order"  —  Presumptions  and  Proof  — 
Declaration  of  London .         .  405 
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Neutral  Ship — Unneutral  Service — Bemoval  of  Non-comhatants 
from  Belligerent  Port — Vessel  in  Control  of  Enemy  Govern- 
ment— Transmission  of  Intelligence  to  Enemy — Declaration  of 
London,  arts.  45  (1),  46  (2)  (3) 347 

MALTA. 

Cases  in  Prize   Court  at .    339, 519 

MISTAKE  OF  FACT. 

Enemy  Goods — Neutral  Ship — Delivery  to  Collector  of  Customs 
under  Mistake  of  Fact — Seizure  as  Prize  ....  519 

MORTGAGEES. 

Enemy  Vessel — Claimed  by  British  Mortgagees — Validity — 
Bight  to  Appear  and  Argue  against  Condemnation  of  Vessel      .  257 

Enemy  Vessel — Neutral  Mortgagees — Authorities  Reviewed      .     38 

NAVAL  PRIZE  ACT,  1864. 

Enemy  Ship — Capture  at  Sea — Prize  Court  Bules,  1898 — Naval 
Prize  Act,  1864  (27  &  28  Vict.  c.  25),  s.  20 233 

Neutral  Ship — Capture  by  Enemy — Becapture  by  British — 
Salvage  to  Be-captors — Naval  Prize  Act,  1864,  s.  40  .         .         .  371 

NEUTRAL  CARGO,  CONDEMNATION  OF.— See  Contraband. 

NEUTRALITY  OF  PORT. 

Enemy  Ship  —  In  Egyptian  Port  at  Outbreak  of  War  — 
Erroneous  Bepresentations  as  to  Neutrality  of  Port — Offers  of 
Safe  Conduct — Failure  to  Use — Seizure     .....  248 

NEW  SOUTH  WALES. 

Case  in  Prize  Court  of  ...         .  ...  358 

"  NO  ARRIVAL,  NO  SALE." 

Passing  of  Property — Acceptance  of  Bill  of  Exchange  before 
Outbreak  of  War — "No  arrival,  no  sale" — Effect  .         .  398 

NON-COMBATANTS. 

Neutral  Ship — Bemoval  of  Non-combatants  from  Belligerent 
Port 347 

ONUS  OF  PROOF.— See  Practice. 

ORDERS  IN  COUNCIL,  VALIDITY  OF. 

Neutral  Cargo — Contraband — Bequisiiion  by  Crown — Order  in 
Council  of  April  29,  1915 — Order  XXIX.  of  Prize  Court  Bules 
— Validity 309 

Neutral  Ships — Contraband  Cargoes — Doctrine  of  Continuous 
Voyage — Presumptions  and  Proof — Consignments  "to  order" 
— Orders  in  Council  of  August  20  and  October  29,  1914 — 
Validity  and  Effect 405 
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PARCEL  POST. 

Parcel  Post — Enemy  Goods— Shipped  on  Enemi/  Vessel — Hague 
Conference,  1907,  Convention  XI.  art.  3 — Extent  of  Exemption. 

Article  1  of  Convention  XI.  of  the  Hague  Conference,  1907, 
which  provides  immunity  from  capture  to  postal  correspondence 
found  in  an  enemy  ship,  does  not  apply  to  parcels  sent  by  parcel 
post. 

The  Simla     .        .  281 

PARIS,  DECLARATION  OF,  1856. 

Enemy  Goods  in  British  Ship — Liahility  to  Seizure    .         .    137,  536 

Enemy  Ship — Submarine  Signalling  Apparatus  —  Lease  to 
Shipowners — "Neutral  goods  "■^Declaration  of  Paris,  1856, 
art.  3  . 13 

PARTICULARS.— See  Practice. 

PARTNERSHIP, 

Cargo — Partnership  Property — Residence  in  Enemy  Country — 
Trade  Domicile  in  Neutral  Country — Condemnation  of  Share 
of  Partnership  Property 272 

Commercial  Domicile — Exterritoriality — Partnership  Firm,  at 
Shanghai  —  Consular  Pegistration  —  Severance  of  Connection 
with  Firm     ...........  605 

•  Enemy  Cargo  —  Partnership  Property  —  British  Partners  in 
Enemy  Firm — Severance  of  Connection  with  Enemy  Firm. 

Where  property  belonging  to  a  firm  whose  house  of  trade  is  in 
an  enemy  country  has  been  seized  as  prize,  the  shares  attri- 
butable to  British  partners  or  guasi-partners  domiciled  in 
England,  will  be  condemned  unless  they  prove  that  they  took 
immediate  steps  on  the  outbreak  of  war  to  sever  their  connection 
with  the  enemy  firm. 

The  Manningtby         ' 497 

Partnership — Enemy  Firm — Dissolution  hy  War — Shares  of 
British  Partners — Shares  of  Naturalised  Enemy  Subject. 

•  A  partnership  between  British  and  German  subjects,  framed 
according  to  English  law,  carried  on  business  in  China  as  a 
German  firm  under  the  control  of  the  German  consular  authori- 
ties. The  British  partners  severed  all  connection  with  their 
German  partners  within  a  reasonable  time  after  the  outbreak 
of  war : — Held,  that  the  partnership  was  dissolved  by  the 
outbreak  of  war,  and  the  interest  of  the  British  partners  in 
goods  captured  at  sea  and  seized  as  prize  should  be  released  to 
them  proportionately  to  their  shares  in  the  partnership,  the 
goods  being  the  property  of  the  individual  members,  and  not  the 
property  of  the  firm. 

The  DBRrFLiNGBE  (No.  3)  (Egypt) 643 

PASS. 

Enemy  Ship — Discharging  in  Belligerent  Port — Offer  of  Safe 
Conduct  Pass — Form  of  Pass — Befusal  to  Leave — Detention      .  242 
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Offer  of  Safe  Conduct  Pass — Condition — Failure  to  Leave 

— "Circumstances  beyond  control"      ......  390 

Offer  of  Safe  Conduct  Pass — Erroneous  Representation  as 

to  Neutrality  of  Port  —  Renewed  Offer  of  Safe  Conduct  — 
Seizure 248 

Seizure  in  Belligerent  Port — No   Offer  of  Safe  Conduct 

Pass — Days  of  Grace — Use  of  Suez  Canal  as  Port  of  Refuge  122 

PASSING  OF  PROPERTY.— See  Cargo. 

PERMISSION  TO  CONTINUE  VOYAGE. 

Enemy  Ship  —  Ignorance  of  hostilities  —  Boarding  at  Sea  — 
Permission  to  Continue  Voyage — Seizure  in  Belligerent  Port      .  130 

PHILANTHROPIC  MISSION. 

Enemy  Ship  —  Removal  of  Fugitives  from  Enemy  Base  — 
Expectation  of  Blockade  —  Philanthropic  Mission  —  Eleventh 
Hague  Convention,  art.  4     .         . 515 

PLEADINGS.— See  Practice. 

PLEDGEES. 

Enemy  Cargo — Claim  of  Pledgees — Accrual  of  Right  to  Sell. 

The  pledgees  of  bills  of  lading  of  enemy  cargo,  which  has  been 
properly  captured,  have  no  claim  which  is  recognised  in  the 
Prize  Court ;  and  the  fact  that  the  right  to  sell  has  accrued  to 
the  pledgees  does  not  make  the  pledgees  into  owners. 

The  Odessa  ;  The  Cape  Cobso 163 

Right  of  Pledgees — Power  of  Crown  to  Exercise  Bounty — 

Civil  List  Acts  (1  Edw.  7.  c.  4 ;  1  Geo.  5.  c.  28). 

Where  an  enemy  cargo  has  been  properly  taken  as  prize  and 
condemned  in  the  Prize  Court,  holders  of  the  bills  of  lading,  as 
pledgees,  have  no  claim  which  the  Court  will  recognise,  and 
their  position  is  not  afiected  by  the  cargo  being  shipped  in  a 
British  ship.  But  the  power  of  the  Crown  to  exercise  bounty 
by  way  of  redress  of  hardship  still  exists,  and  is  not  afiected 
by  the  Civil  List  Acts  (1  Edw.  7.  c.  4,  and  1  Geo.  5.  c.  28). 
Judgment  of  the  Prize  Cottkt  (ante,  p.  163)  afB.rmed. 

The  Odessa  ;  The  Woolston  (Privy  Council)     .         .         .  554 

See  also  Pledgobs. 

PLEDGORS. 

Cargo — Enemy  Pledgors — Default — Contracts  of  Sale  Entered 
into  by  Pledgees — Pledgors'  Loss  of  Right  to  Redeem — Enemy 
Character  of  Goods  Changed 288 

Enemy  Cargo — Pledge  to  Neutral  Bankers — Documents  of  Title 
Held  by  British  Agents— Effect  of  Outbreak  of  War— Bight  of 
Pledgors  to  Redeem. 

The  enemy  owners  of  goods  seized  as  prize,  who  have  pledged 
them  to  neutral  bankers  before  war,  do  not  lose  their  right  to 
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redeem  the  goods  by  reason  of  the  outbreak  of  war,  although 
the  documents  of  title  to  the  goods  may  be  held  by  British  agents 
of  the  bankers,  who  are  prohibited  from  commercial  intercourse 
with  the  pledgors  ;  and  the  bankers  are  merely  in  the  position 
of  pledgees  whose  claims  cannot  be  recognised  in  the  Prize  Court 
— The  Odessa  (ante,  p.  163). 

The  Eumaeus 605 

PORT. 

Cargo — Seizure  "on  land"  or  "in  port" 75 

Enemy  Ship — Capture  in  "port"  or  "at  sea  "  .         .         .         .60 

Orders  to  Proceed  to  Examination  Anchorage — Capture — 

"At  sea"  or  "entering  port" 339 

German  Ship — Refusal  to  Admit  to  British  Port — Outbreak  of 
War — Subsequent  Capture — At  Sea  or  in  Port — Entering  Port 
for  other  than  Commercial  Purposes 303 

PORT  SAID. 

Erroneous  Representations  as  to' Neutrality  of  Port — Offer  of 
Safe  Conduct  Pass        ,  248 

Status  of  Port  Said — Suez  Canal  Convention,  1888 — Decision  of 
S.E.  the  Regent  of  August  5,  1914 — Position  of  Egypt    .         .  102 

PRACTICE. 

Neutral  Ships — Contraband  Cargoes — Doctrine  of  Continuous 
Voyage — Practice — Evidence — Presumptions — Onus  of  Proof     .  405 

Practice — Enemy  Claimant — Right  to  Appear  .        .         .         .60 
I 

Enemy     Vessel  —  Legal     Evidence     of     Capture  —  Other 

Evidence — Prize  Court  Rules,  1914,  Order  XXV.  rules  1,  2  (e)  .     29 

Particulars  and  Pleadings — Onus  of  Proof. 

Pleadings  or  particulars  of  the  grounds  on  which  the  Crown 
alleges  that  property,  seized  as  prize,  is  confiscable  will  not  be 
allowed  except  in  extremely  special  circumstances.  The  onus 
is  on  claimants,  whose  property  has  been  seized  as  prize,  to  file 
their  claims  and  prove  that  the  property  is  not  confiscable. 

The  Antabes 261 

Power  of  Court  to  Review  Decree — Rehearing. 

The  Prize  Court  has  power  to  review  its  decrees  and  to  order 
a  rehearing/  but  the  power  should  be  exercised  with  great 
caution. 

The  Okcoma 402 

Presumption  as  to  Cargo  on  Enemy  Ship — Onus  of  Proof. 
According  to  prize  law  goods  on  an  enemy  vessel  consigned  to  an 
enemy  port  are  prima  facie  enemy  goods,   and  the  onus  is  on 
claimants  who  allege  that  the  goods  belong  to  them,  as  neutrals, 
to  satisfy  the  Court  with  clear  evidence. 

The  Roland 188 

PRE-EMPTION. — See  Requisition. 

P.C.C.  4:3 
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PRESERVATION  IN  SPECIE. 

Neutral  Cargo — Bequisition  hy  Crown — Preservation  in  Specie  .  309 

PRIYY  COUNCIL. 

Gases  in         ....•••         ■  536, 554 

PRIZE  COURT  RULES. 

Enemy  Vessel — Legal  Evidence  of  Capture — Other  Evidence — 
Prize  Court  Bules,  1914,  Order  XXV.  rules  1,  2  (c)    .        .        .    29 

Prize    Court    Bules,    1898 — Further    Proof — Prize    Court 

Bules,  1914,  Order  XXVIII.  rule  1 233 

Neutral  Cargo — Contraband — Bequisition — Prize  Court  Bules, 
1914,  Order  I.  rule  2— Order  XXIX,  rules  1  and  3  .  .261 

Contraband  —  Bequisition  —  Prize     Court     Bules,     1914, 

Order  XXIX.— Order  in  Council  of  April  29,  1915— Validity    .  309 

RECAPTURE. 

Neutral  Vessel — Capture  by  Enemy — Becapture — Salvage  to 
BecaptoTs 371 

REFUGEES. 

Enemy  Ship — Bemoval  of  Fugitives  from  Enemy  Base — Housing 

of  Befugees — Philanthropic  Mission 515 

REGISTRATION,  CONSULAR. 

Commercial  Domicile — Exterritoriality — Partnership  Firm  at 
Shanghai — Begistration  at  British  and  German  Consulates    » .  605 

REHEARING. 

Power  of  Court  to  Beview  Decree — Behearing    ....  402 

RENAULT'S  REPORT ...  602 

REPAIRS. 

Enemy  Yacht — Seizure — Claims  in  Bespect  of  Bepairs — Allow- 
ance as  Act  of  Grace        .  573 

REQUISITION. 

Neutral  Cargo  —  Contraband  —  Bequisition  by  Crown  —  Prize 
Court  Bules,  1914,  Order  I.  rule  2— Order  XXIX.  rules  1 
and  3. 

After  the  outbreak  of  war  certain  copper  shipped  by  an 
American  company  on  a  Norwegian  vessel  and  consigned  to 
Sweden,  was  bought  afloat  by  a  Swedish  firm.  The  contract 
of  sale  guaranteed  that  the  copper  was  for  consumption  in 
Norway  and /or  Sweden.  After  the  vessel  sailed,  but  before  she 
reached  her  destination,  copper,  which  had  been  on  the  condi- 
tional contraband  list,  was  placed  by  Great  Britain  on  the  list 
of  goods  absolutely  contraband.  The  vessel  was  stopped  at  sea 
and  taken  into  a  British  port,  and  a  writ  in  prize  was  issued 
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by  which  it  was  daimed  that  the  copper  belonged  to  enemies 
of  the  Crown,  or,  alternatively,  was  contraband,  and  was  liable 
to  confiscation. 

Before  the  suit  for  condemnation  had  been  heard  an  order  ex 
parte  was  made  by  the  Registrar,  on  the  application  of  the 
Crown,  for  the  release  of  the  copper  to  the  Lords  of  the 
Admiralty.  The  order  purported  to  be  made  under 
Order  XXIX.  of  the  Prize  Court  Rules,  1914,  rule  1  of  which 
provided  that  if  it  were  made  to  appear  to  the  Judge  that  the 
Lords  of  the  Admiralty  desired  to  requisition  a  ship  not  yet 
finally  condemned,  and  there  was  no  reason  to  believe  that  the 
ship  was  entitled  to  be  released,  he  should  order  that  the  ship 
should  be  appraised,  and  that  upon  payment  into  Court  on 
behalf  of  the  Crown  of  her  appraised  value  she  should  be  released 
and  delivered  to  the  Lords  of  the  Admiralty.  "Provided  that 
no  order  shall  be  made  by  the  Judge  under  this  rule  in  respect 
of  a  ship  which  he  considers  there  is  good  reason  to  believe  to  be 
neutral  property."  Rule  3  provided  that  if  the  ship  was 
required  forthwith  she  could  be  released  without  appraisement. 
By  Order  I.  rule  2  it  is  provided  that,  unless  the  contrary 
intention  appears,  the  provisions  of  the  rules  relative  to  ships 
shall  extend  and  apply,  mutatis  mutandis,  to  goods. 
On  a  motion  to  discharge  the  order  of  the  Registrar, — Held, 
that  Order  XXIX.  applied  to  goods;  that  rule  3  was  subject 
to  the  provisions  of  rule  1 ;  and  that  there  was  sufficient  doubt 
whether  the  goods  were  entitled  to  be  released  to  satisfy  the 
provision  in  the  first  part  of  rule  1 ;  but,  there  being  good  reason 
to  believe  the  goods  to  be  neutral  property,  that  the  order  must 
be  discharged. 

The  Antaees 261 

: Contraband — Bequisition  hy  Grown — Bight  of  Angary — 

Preservation  in  Specie — Order  in  Council  of  April  29,  1915 — 
Order  XXIX.  of  Prize  Court  Bules — Validity. 

The  provisions  of  Order  XXIX.  rule  1  of  the  Prize  Court  Rules, 
authorised  by  an  Order  in  Council  of  April  29,  1915,  whereby  a 
ship  [or  goods]  which  the  Crown  desires  to  requisition,  and  in 
respect  of  which  no  final  decree  of  condemnation  has  been  made, 
after  appraisement,  and  upon  an  undertaking  to  pay  the 
appraised  value  into  Court,  can  be  ordered  by  the  Judge  to  be 
released  and  delivered  to  the  Crown,  do  not  violate  the  law  of 
nations  by  reason  of  the  fact  that  they  are  applicable  to  neutral 
ships  and  goods,  and  the  Prize  Court  has  the  jurisdiction  and 
the  duty  to  give  effect  to  them. 

Claimants  to  property  captured  or  seized  as  prize  cannot  demand 
by  any  rule  of  international  law  that  the  property  shall  be 
preserved  in  specie  until  the  final  decree  determines  whether  it 
is  to  be  released  or  condemned. 

A  neutral  vessel,  laden  with  a  cargo  of  copper  owned  by  neutrals 
and  consigned  to  a  neutral  port,  was  captured  by  a  British 
warship  and  brought  into  port  as  prize  on  the  ground  that  the 
copper,  a  commodity  placed  by  Great  Britain  on  the  absolute 
contraband  list,  had  an  ultimate  enemy  destination ;  and  a  writ 
in  prize  was  subsequently  issued  claiming  the  condemnation  of 
both  ship  and  cargo.  Before  the  hearing  of  the  condemnation 
suit,  the  Procurator-General  took  out  a  summons  for  an  order 
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that  part  of  the  copper  should  be  released  to  the  Crown  in 
accordance  with  the  terms  of  the  above  Order. 
Ordered  that  the  copper,  after  appraisement  and  an  undertak- 
ing to  pay  the  appraised  value  into  Court  in  accordance  with 
rule  5  of  the  Order,  should  be  delivered  up  to  the  Crown  as 
prayed  by  the  summons. 

The  Zamoea 309 

RESIDENCE,— See  Domicile 

RES  JUDICATA. 

Cargo — Seizure  as  Prize — Release — Freight — Action  for  Freight 
in  King's  Bench  Division — Subsequent  Motion  in  Prize  Court — 
Plea  of  Bes  Judicata 618 

RESTORATION  AFTER  WAR. 

Bnemy  Ship — Seizure  in  Port — Days  of  Grace — Sixth  Hague 
Convention,  art.  2 — Form  of  Order — Detention — Bestoration 
after  War 122 

Ignorance  of  Hostilities — Boarding  at  Sea — Permission  to 

Continue  Voyage — Subsequent  Seizure  in  Belligerent  Port — 
Detention — Bestoration  after  War 130 

SAFE  CONDUCT.— See  Pass. 

ST.  LUCIA. 

Cases  in  Prize  Court  at 226,  229 

SALE  BEFORE  WAR. 

Enemy  Ships  —  Sale  before  War  —  Fnemy  Flag  —  Invalid 
Transfer .16 

German  Ship — Portuguese  Claimant — Invalid  Transfer    .         .     95 

See  also  Cargo — Passing  of  Property. 

SALE  BY  PLEDGEES.— See  Pledgees. 

SALE— CONTRACTS  OF— 
C.I.F.  AND  F.O.B. 
SPECIAL  CONDITIONS  OF. 

See  Caego — Passing  of  Property. 

SALVAGE. 

Neutral  Vessel — Capture  by  Enemy — Becapture  by  British — 
Salvage  to  Bgcaptors 371 

SEA,  CAPTURE  AT.— See  Enemy  Ship. 

SELLING  AGENTS. 

Cargo  —  Passing  of  Property  —  Bills  of  Lading  Indorsed  to 
"selling  agents" — Payment  of  Drafts  Befused — Intention  to 
Pass  Property — Effect 623 
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SHAREHOLDERS. 

Enemy  Vessel — Shareholders — Bounty  of  Crown        .         .         .38 

SHIPOWNER'S  RIGHT  TO  FREIGHT.— See  Freight. 

SIGNALLING  APPARATUS,  SUBMARINE. 

Enemy  Ship  —  Submarine  Signalling  Apparatus  —  Lease  to 
Shipowners — "Neutral  goods" 13 

SIGNALLING  LIGHTS. 

Enemy  Hospital  Ship — Seizure  as  Prize — Suspicious  Move- 
ments— Backets  and  Flares — Signalling  Lights    .         .         .         .211 

STRAITS  SETTLEMENTS. 

Case  in  Prize  Court  of .         .  371 

SUEZ  CANAL. 

Seizure  in  Suez  Canal  Port — Status  of  Canal — Suez  Canal 
Convention,  1888 — Decision  of  S.E.  the  Regent  of  August  5, 
1914 .         .  102 

TRADING  WITH  THE  ENEMY. 

Cargo  —  Allied  Ship  —  Trading  with  the  Enemy — Claim  for 
Freight  Disallowed        .........  579 

' '  Documents    against    acceptance  ' ' — Enemy    Consignee — 

Qualified  Acceptance  by  British  Firm — Trading  with  the 
Enemy  . .  640 

Enemy     Consignor  —  British     Consignee  —  Conditions    of 

Sale — "Documents  against  acceptance" — Bill  of  Exchange 
Accepted  after  Outbreak  of  War — Trading  with  the  Enemy — 
Transaction  Void — Public  Policy. 

Before  the  outbreak  of  war  goods  were  shipped  on  a  German 
vessel  by  a  German  consignor,  to  a  British  firm  in  Ceylon  to  the 
order  of  the  shippers,  "documents  against  acceptance,"  and  a 
bill  of  exchange  was  drawn  by  the  sellers  on  the  buyers  which 
was  discounted  with  a  bank.  After  the  outbreak  of  hostilities 
the  British  consignees  accepted  the  bill  and  received  the 
documents  from  the  bank  : — Held,  that  the  acceptance  of  the 
bill  involved  a  trading  with  the  enemy,  and  was  therefore  an 
illegal  transaction,  and  that  consequently  the  property  in  the 
goods  remained  in  the  enemy  consignors. 

The  Babenfels  (No.  2)  (Egypt) 395 

Trading  with  the  Enemy  —  Commercial  Intercourse  between 
Subjects  of  an  Allied  and  an  Enemy  State — Obligations  of 
Allied  Subjects — Bona  Fides — Ally's  Cargo  Condemned. 

In  May,  1914,  a  French  company  contracted  to  sell  to  a  German 
firm  at  Frankfurt  a  quantity  of  silver  lead  f.o.b.  Ergasteria, 
in  Greece.  In  pursuance  of  the  contract  the  French  company 
chartered  a  steamer  for  a  voyage  to  Antwerp  and  Newcastle  to 
carry  the  lead  to  the  purchasers  from  the  German  firm.     Before 
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the  loading,,  which  began  on  July  29,  was  finished,  war  broke 
out  between  Great  Britain  and  her  allies  and  Germany.  On 
August  11  the  vessel  sailed.  The  French  company  then  entered 
into  negotiations  with  the  London  office  of  the  German  firm  as 
regards  the  delivery  of  the  lead,  but  on  August  23  that  office 
was  closed  by  order  of  the  Home  Secretary,  the  negotiations  fell 
through,  and  the  French  company  diverted  the  vessel  to  Swansea, 
where  the  cargo,  the  property  in  which  admittedly  remained  in 
the  French  company,  was  seized  as  prize  : — Held,  that  the  facts 
shewed  that  after  war  broke  out  the  French  company,  although 
acting  in  good  faith,  had  had  commercial  intercourse  with  the 
German  firm  which  amounted  to  a  trading  with  the  enemy ; 
and,  the  subjects  of  an  allied  State  being  under  the  same  obliga- 
tions to  Great  Britain  as  regards  intercourse  with  the  enemy 
as  British  subjects,  that  the  silver  lead  must  be  condemned. 

The   Panabiellos 195 

TRADING  WITH  THE  ENEMY  PROCLAMATION. 

Cargo  —  Seizure  —  Enemy  Company  —  Branch  Office  in  Atlied 
Territory  —  Claim  by  Branch  Office  —  Trading  with  Enemy 
Proclamation  (No.  2)  of  September  9,  1914        ....  606 

TRANSFER  IN  TRANSITU. 

Enemy  Ships — Sale  whilst  at  Sea — Invalid  Transfer        .  16 

See  also  Caego — Passing  of  Pbopeety. 

UNNEUTRAL  SERVICE. 

Neutral  Vessel  —  Contraband  —  Belligerent  Charterers  —  Un- 
neutral Service — Owner's  Ignorance — Declaration  of  London, 
1909,  art.  40 ■ 226 

Contraband  Cargo  for  British   Government — Capture  by 

the  Enemy  —  Employment  as  Collier —  Unneutral  Service  — 
Absence  of  Mens  Bea — Becapture  by  British — Bestoration — 
Salvage  to  Becaptors — Naval  Prize  Act,  1864,  s.  40. 

After  the  outbreak  of  war  between  Great  Britain  and  Germany, 
a  Greek  vessel,  bound  to  Karachi  with  a  cargo  of  coal  for  the 
North- Western  State  Railway  of  India,  was  captured  as  prize 
by  a  German  cruiser  on  the  ground  that  the  cargo  was  con- 
traband destined  for  the  British  Government.  The  captain  and 
crew  were  given  the  option  of  discharging  their  duties  on  their 
own  vessel,  for  which  they  were  promised  payment,  or  of  going 
on  board  the  cruiser.  They  elected  to  remain,  and  subsequently 
were  paid,  but  the  Greek  master  took  no  further  part  in  the 
control  of  his  ship.  A  German  officer  with  an  armed  escort 
was  put  on  board,  and  for  some  days  the  vessel  was  navigated 
by  him  in  the  wake  of  the  cruiser  and  a  German  collier  accom- 
panying her.  The  cruiser  coaled  from  the  cargo  in  the  Greek 
vessel,  and  then  steamed  away  accompanied  by  the  collier.  The 
Greek  vessel  was  then  navigated  towards  the  coast  of  Sumatra 
by  the  German  officer  in  charge  of  her,  the  Greek  master  on 
three  occasions  being  locked  in  his  cabin  at  night  time,  and  she 
remained  alone  for  nearly  three  weeks,  when  the  collier  returned, 
and  was  in  the  act  of  taking  more  coal  from  her,  when  a  British 
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cruiser  came  up  and  captured  both  vessels.  The  collier  was 
sunk  together  with  her  cargo,  and  the  Greek  vessel  was  hrought 
in  as  prize. 

The  Crown  claimed  condemnation  of  the  vessel  on  the  ground 
that  she  had  passed  into  the  service  of  the  enemy,  and  of  the 
cargo  on  the  ground  that  it  was  contraband  about  to  be  delivered 
to  the  enemy  :  — 

Held,  first,  that  in  the  absence  of  mens  rea  on  the  part  of  the 
owners,  charterers,  or  master,  the  mere  fact  that  a  neutral  vessel 
is  rendering  unneutral  service  is  insufficient  to  condemn  her; 
secondly,  that  under  the  circumstances  the  supplying  of  coal 
to  the  enemy  was  not  to  be  regarded  as  "assistance  hostile" 
or  unneutral  service,  as  the  master  was  not  a  free  agent,  and 
there  was  no  contractual  relationship  —  which  the  word 
"service"  implies — between  the  owners,  charterers,  or  master 
and  the  enemy ;  thirdly,  that  the  recapture  operated  in  favour 
of  the  original  owners,  and  the  vessel  must  be  restored ;  and 
fourthly,  that  the  proceeds  of  sale  of  the  cargo  must  be  paid  out 
to  the  cargo  owners  less  one-eighth  to  be  deducted  as  salvage  to 
the  recaptors  in  accordance  with  section  40  of  the  Naval  Prize 
Act,  1864. 

The  Pontopoeos  (Straits  Settlements) 371 

Unneutral    Service  —  Coal  •  for    Belligerent    Cruiser  — 

Declaration  of  London,  1909,  nrt.  46. 

Before  a  state  of  war  existed  between  Great  Britain  and 
Germany  a  neutral  vessel  left  a  ne^tral  ^port,  ostensibly  bound 
for  another  neutral  port  with  a  cargo  of  coal.  Unknown  to  her 
owners  her  destination  was  changed,  and  she  was  sent  by  the 
supercargo  (an  officer  in  the  German  Naval  Reserve  who  was 
put  on  board  by  German  sub-charterers)  to  coal  German  war- 
ships. While  waiting  for  this  purpose,  some  weeks  after  the 
outbreak  of  war  she  was  captured  by  a  British  cruiser: — Held, 
that  the  vessel  had  been  guilty  of  unneutral  service,  as  she  was 
"under  the  orders  or  control  of  an  agent  placed  on  board  by 
the  enemy  Government"  and  was  "in  the  exclusive  employ- 
ment of  the  enemy  Government"  within  the  meaning  of 
article  46  of  the  Declaration  of  London,  1909,  and  that  she 
must  be  condemned. 

The  Thob  (St.  Lucia) 229 

Unneutral    Service  —  Bemoval    of   Non-combatants    from 

Belligerent  Port — Vessel  in  Control  of  Unemy  Government — 
Transmission  of  Intelligence  to  Enemy — Suspicious  Movements 
—Declaration  of  London,  1909,  arts.  45  (1),  46  (2)  (3). 

On  July  28,  1914,  an  American-owned  vessel  arrived  at  Tsingtao, 
and  on  August  5  the  officers,  three  of  whom  were  British,  were 
replaced  by  Germans,  as  no  officers  of  a  neutral  Power  could  be 
obtained,  and  the  German  authorities  would  not  allow  British 
officers  to  navigate  the  vessel  through  the  channel  leading  to 
Tsingtao,  which  was  mined.  The  same  day  the  vessel  left  for 
Chefoo  with  no  cargo  and  a  few  Chinese  coolies  as  passengers. 
On  August  7  she  returned  from  Chefoo,  and  left  on  August  9 
for  Shanghai.  She  carried  no  cargo  on  either  voyage.  She 
remained  at  Shanghai  until  August  20,  when  she  again  left  for 
Tsingtao  without  cargo,     In  the  course  of  this  voyage  she  was 
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■  stopped  by  a  British  warship,  and  taken  to  Wei-hai  Wei  as 
prize. 

The  Crown  claimed  condemnation  of  the  vessel  on  the  following 
grounds  :  First,  that,  with  the  object  of  removing  refugees,  she 
was  bound  to  Tsingtao,  an  enemy  port  which  was  likely  to  be, 
and  shortly  afterwards  was,  blockaded ;  secondly,  that  she  was 
under  the  orders  and  control  of  the  enemy  Government ;  and 
third!^,  that  her  voyages  between  Chefoo  and  Tsingtao,  which 
took  her  close  to  Wei-hai  Wei,  the  naval  station  used  by  the 
British  China  squadron,  were  undertaken  to  gather  and  convey 
information  to  the  enemy  as  to  the  movements  of  H.M.  ships  :  — 
Held,  first,  that  there  was  nothing  inconsistent  with  the  duties 
of  a  neutral  in  carrying  ordinary  passengers  to  or  from  a 
belligerent  port;  secondly,  that  on  the  evidence  the  German 
master  was  acting  in  the  interest  of  the  neutral  owner,  who 
had  not  surrendered  the  control  of  his  vessel  to  the  belligerent 
Government;  thirdly,  that  some  positive  breach  of  neutrality 
must  be  proved  before  a  neutral  vessel  can  be  condemned,  and 
none  had  been  established;  and  therefore  that,  although  the 
movements  of  the  vessel  were  suspicious,  she  must  be  released. 
The  Hanametai,  (Hong  Kong)     ...  .  347 
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